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INDE X, A SL AN 
(CIVIL RULING bel l f. mon 


a rman erre matea 


eAct xix or 1843. 
See Registration. 
Acr x or 1847. 

Refers to re-surveys and aasesemonts by 
Government as such ; it does not 
interfere with the rights of Govern- 
ment as zemmndar under Regulation 
XI of 1826 as 

Acr XL or 18658. 
See Certificate (1) 
Act yur or 1859. 


See Code oy Civil Procedure. 


Act xiv or 1889. 
See Limitation, 
Act xxm or 1861. 


The “decision or order’ mentioned in 


A Section 27 confined to what kind 
of decrees — 
Acrt virt (B. C.) or 1862. : 
See Dak. 
AGENCY. 


1) The fact of an agent b employed 
e cannot affect ake wight of ihe pies 
cipal to receive money due to him 

(2) A person, choosing to act as a mook- 
tear or | gent, must submit to 


the rules by which the dealings of | 


as ee with their clients are 


(3) The interposition of a this party does 
not necessarily affect the fiduciary 
relation between the, legal adviser 
and his client , 

* Arnovran Lano. 

_Q) A strip of land which, in the. dry 
season only is left dry between the 
permanent bank and the river, can- 
not be private property until it rises 
beyond high water mark, so as to 
become fit for cultivation, and when 
it does so rise, the public will be 
entitled to the same access to the 
river as before 

(2) Right to—-when vested in the owner 

of the bed of the river and when in 
the riparian owner 

(3) An ijaradar is not entitled to accre- 

tions of an older date than his own 


farm 
See Regulation XI of 1825 (1) 
Ancestrat DEBTS. 
See Debi. 


` 


+ 


APPRAL. 
(1) A special~is not converted into £ re- 
gular—, because the Judge recorded 


59 


60 


86 


ib, 


54 


tr 


ÅPPBAL.— VO d.) y 
(ive under Section 366 


0. C. PN drofiounced judgment 
on the N re-recorded 


(2) How one of two defendants may—’ 


in the absence of proof that 
they owned the disputed property 
in equal shares 
(3) Lower Appellate Court's omission to 
give its reasons for believing a 
’ witness disbelieved by first seine 
no ground for special— 
See Defau 
: See Jurisdiction (2) 
APPRLLATE Court. 
(1) What the judgment of an—should 
contain 
(2) Duty of —when reversing the judgment 
. of a Lower Court 
. (3) Ina suit for share of ancestral pro- 
‘* perty, where first Court tries whe- 
ther plaintiff ever had joint posses- 
sion and dismisses the claim as bar- 
rediby limitation, the Lower—is 


bound to try the same issue is 
(4) 4 ae jurisdiction under Section 37 
XII of 1861 to separate 
maona suits and to try as 
separately 
ARBITRATION. 
An order of reference to—should provide 
for difference of opinion among the 
arbitrators ies 
ABREARS. 
See Sale (2) 
AssENT. 
In a suit for recovery of possession and for 
| opening,a water-course, (defendant 
having raised the land and stopped 
the water-course) plaintiff's assent 
to defendant's acts cannot be in- 
ferred from the fact of his not hav- 
ing objected one 
ATTACHED PROPERTY. 
See Jurisdiction (9) 
B. 
BuNAMBE. 
(1) Effect of a—gift fraudulently -execut- 
ed by a husband in favor of a wife 


‘ (2) A creditor innocently holding pro- 
in pledge for the payment of 

g Ea without notice of his debtor 

being a—owner for others, is en- 

titled to maintain his lien and the 
property in satisfaction of the debt 


A 


10 


3 


il 





Benamers.—( Continued.) 


(3) Deeds executed—in fraud of creditors 
where good, and where not good, as 
between the parties and their heirs 

See Circular Orders. 
Bonn. 

See Jurisdiction (7) 
Bunpwoos. 

Or cognates who succeed under Hindo 
Law, where enumerated : 

BUTWARRAH. 

Is conclusive between the shareholders 
themselves only, and not between 
them and under-tenants 


C. 


wee 


GAUSE OF Acrion. 
(1) Different suits may be brought on dif- 
ferent causes of action, although 
the object to be gained is the same 


(2) How arising ina suit under Section’ 


18 Regulation VLI of 1819 re 
See Jowder. 
CERTIFICATE. 

(1) Effect of the absence of a—under Act 
XL of 1858 upon a natural guard- 
ian’s right to be heard, as well ag 
upon the Court's proceedings where 
he is heard aus 

(2) The private acts of a natural guardian 
without a — under Act of 1858 
not vitiated by law 

CHOWEBYDARAE Lanps. 
See Onus probandi (1) - 
CIRCULAR ORDERS. ' 

Sudder Court’s C. O. dated 29th July 1809 
not applicable toa case in which 
the suit was dismissed on the 
that the property in question be- 
longed to a third pag who repudi- 
ated all interest therein a4 

Cons or Civ PROCEDUBE. : 

Applies to exccution taken out after it 

z became law, even though the de- 
cree was passed previously as 

Section 2, See Res adjudicata (1) 

Section 246, See Limitation (2) 

Section 356, See Appeal (1) 
COMPENSATION. E 

A putneedar is entitled to—oh account of 
lande in his putnee taken for pub- 
lic purposes, although there was 
no agreement to that effect 

CONTRIBUTION. 
See Co-Sharer. 
CONVEYANCE. 
See Fraud, 
Co-SHARER. 

The portion of Government revenue 
payable by a—may be ascertamable 
even where his portion of a mehal 
is not separate and specifically de- 
fined 

Courts oF JUSTICE. 

A suitor should not communicate with a 

in any other manner than by 


Judge 
public proveedings in open Court 


wie 


grounds, 


102 g 
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COURTS or J USTICE.—( Continued.) 


respecting the merits of any vase 
in whick he is interested, either 


72 pending, or likely to come, before 
the Judge ss 
D: 
Dak. 
Putneedars not relieved of zemindary— 
13 charges by Act VHI (B. C.) of 
1862 iis 
DAMAGES. 
(1) Money—no compensaiion for injury 
80 


caused by obstruction to light and 
air Ss 
(2) How to be regulated in a breach of 
Indigo Contract, where the failure 
hes not been shewn to be owing to 
accident f "A 
2| (3) Cannot be claimed by a person who, 
through delay in assessing rent on 


99 resumed land; fails to obtain it from 
the date of resumption a 
Desr. 
A widow in possession under her husband’s 
Will with a life-interest, and uot 
` the estate, is liable under a decree 
for ancestral debts - ses 
71 See Benamee (2) 
‘DEcBRER. 
“| Effect of sale of a—for possession, upon 
tb. another—for mesne profits 


DEFAULT. i 
Under what circumstances the sickness of 
a å mooktear may be regarded as 
` sufficient reason for—in an appeal 
‘| Dower. ` 
, See Mahomeden Law (1) (3) (4) 
DYABHAGA. í 
l See Hindoo Law ft) 


EscHEAT. pem 

See Government (1) 

_ | ESTOPPEL. i 

82, When a person enters upon the lands of 
another, who has deceased with- 
out heirs, the Government is not 
estopped from calling his title into 
uestion, although it may have 


allowed his entrance and accepted : 


revenue from him oes 
See Fraud. 
40 | Evrpexca. 
(1) The absence of erasures and alterations 
is no ground for admitting, as a 
true document, a palpable forgery 
(2) Measurement papers of a zemindary 
admissible as—under what circum- 
stances, and to what extent 
(3) The fact of no regular suit having been 
brought to obtain possession of land 
in reversal ofa revenue award with- 
in 8 years of its confirmation, is not 
conclusive-—of title ` iS 
(4) Of a husband or wife for or against 
each otber, admissible in a Civil 
proceeding 
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Execution. 

When a decree-holder, who has acquiesced 
in an—order for the sale of certain 
property, credits only a portion of 
the proceeds in satisfaction of the 
decree, he is not entitled to have 
his lien declared upon other pro- 


perty 
F, 


Foretay. 
A judgment of a—Court is conclusive as 
between the parties when it cannot 
g be questioned upon the ground of 
z fraud or want of jurisdiction, or 
that it was unduly obtained . 107 

Frau. 

A party claiming through another is not at 
liberty to plead that other’s—as 
inst a defendant in possession 
who claims under the fraudulént 


conveyance 37 


G. 


Girt. 
See Benamee (1) 
GovERNMABNT. , 
(1) In the absence of any law of feudal 
escheat, the title of—to property on 
. failure of heirs rests on universal 





68 


See Bundheos. 
See Hindoo Law. 
INTEREST. 

Is claimable on Hoondees drawn at 111 

days’ sight at Moorshedabad 
INTERVENOR. 

(1) A claimant, other than the defendant, 
obstructing the execution of a de- 
eree, must be looked upor not as 
an—, but as ona of the substan- 
tial parties to the suit Ming 

(2) An intervention by a minor, and not 
through guardian or fricnd,: if not 
allowable = 


J. 


J UDGES. 


See Courts of Justice. 


JUDGMENT. 


In a suit for share of joint ancestral pro- 
perty, where defendants claim 
under a Will and deny that the 
property was joint, and the Court 
of first instance tries the ques- 
tion of possession and dismisses the 
claim as barred by: limitation, but 
the Lower Appellate Court remands 
the case for trial on a diferent 
issue, the order of remand is not an 


law : . 13 - P a 
(2) Party in possession of—lands notne-, | ° Sea 
cessarily entitled toa pottah ... 42 | Tian 
See Estoppel. The claims of parties setting up different 
H. i leases from A, may be joined in one 
H Di: suit brought by the purchaser of 
(iy Accordiig to the Dyabhuga, a pater- the estate from A to set aside their 
aal uncles daughter's son cannot leases and to recover profits mis- 
inherit s. 10 ‘appropriated by them wed 
(2) According to the Mitachshara, a ma- ‘JURISDICTION. 


ternal uncle, or a father's maternal * 
uncle, cannot inherit e. we «218 


' Hrepoo Winow. 


It is not necessary that g—should be r 
maintainéd m the state in which 
her husband would maintain her ... 

FloonDERS. y 

And cther similar negotiable mercantile 
securities do not fall under Section 
5 Regulation XX of 1812 we 98 

Sec Interest. 
See Limitation (9) 
Huq Asni, 
See Mortgage (6) 
I. 


65 


Inor. 

Where a plaintif and defendant are jointly 
entitled to the profits from an—, 
and plaintiff has been obstructed 
by defendant in the use and wor- 
ship of the—, the former may 
claim a separation of rights and a 
removal of the—to his own house 
in rotation 

Inpiao Contracts. 
See Damages (2) 


79 


(1) In respect to the decision, by a Reve- 
: nue Court, of au incidental yuestion 
of title s si 
(2) A Small Cause Court has not—in a 
suit for damages, where no special 
damage of & peeuniary nature is 
alleged to have resulted. .A special 
appeal lies in such a case sn 
(3) In a suit by a putneedar for a share 
of compensation paid by Govern- 
ment to the zemindar on account 
of lands taken for public purposes 
(4) In a suit by one ryot agninst another 
for the value of sand carried awny 
from the former's lund y 
(5) In a suit for the price of bricks carried 
away, tobe awarded after declara- 
tion of title to half the property ... 
(6) As regards the recovery. of money 
wrongly paid in execution of a 
deeree which was reversed bis 
(7) A suit may liè on an instalment bond, 
notwithstanding the terms of the 
bond give the plaintiff a riglt to 
execute it as a decree =p 
(8) A Court hearing an appeal from an 
order made by a Principal Sudder 


cm et tnt a — er ee ee 


$ 
: [SHERITANCE. 


am 


sxe 10i 
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en 
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Jurrispiction.—( Continued.) 
Ameen rejecting a plaint because 
the suit was within the Moonsifi’s 
jurisdiction, may, at the same time, 
direct the Principal Sudder Ameen 
to try the suit asa Moonsiff .. 

(9) In a suit to establish a right to pro- 
erty attached in execution under 

P 246 Act VIII of 1859, if 
plaintiff fails to make out his claim 

of right, he is not entitled to a de- 

cree on the ground that the order 

of attachment was made without 
juxisdiction ss 

(10) In a suit for declaration of title under 
a mourosee lease 


L. 


Leasa. 

' Holding over after expiry of—, how alone 
justifiable ; where tenant has no 
right to hold over, his occupation is 
a trespass f eee 

See Right of Suit (3) 

LIGHT AND Arr. 

See Right (1) 

LIMITATION. ; 

(1) In a suit to recover poses of pro- 
perty attached for sale, where the 
sale was only of rights and interests 
in the loose way obtaining before 
the C. O. P. came into force ee 

(2) How applied in a case in which inter- 
venors claim a share of attached 
property, bat Court’s decision omits 
to define the respective shares of 
debtor and intervenor ius 

(3) How applied when a man is dispossess- 
ed by the Court in execution of an 
auction-sale, and how when he is 
dispossessed by the purchaser other- 
wise than through the Court 

(4) How applied ‘in a suit, brought after 
Act XIV of 1859 came into opera- 
tion, to resume or assess invalid 
lakheraj created subsequent to 1790 

(5) A plea of — need not be decided be- 
fore the merits of the case can be 


“ean 


approached son 
(6) Under Clause 2 Section 1 Aet XIV of 
1859 does not refer toa suit for 
sa Heaps rt for injury to land 

resulting in,the loss of crops 
(7) An appeal from an order returning a 
plaint not duly verified, is inadmis- 
sible if presented after the expira- 
tion of the period limiting the plaint 
(8) Clause 13 Section 1 Act XTV of 1859 
s does not apply toa suit for main- 
tenance where the right to such 
> maintenance is a charge on the es- 
tate of living persons ous 
(9) Clause 16, and not Clause 10, of Sec- 
tion 1 Act XIV of 1859 apps to 
a suit by a holder of a hoondee 

the 


against the acceptor 


(10) How applied when a plaintiff, alleging 


86 


99 
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Lauration.—( Continued.) 


that he was in possession, sues for 
cancelment of a survey award de- 
marcating the land as a portion of 
lands in defendant’s possession 

(11) Period of — under Clause 6 Section 
1 Act XIV of 1889 should exclude 
the date of the awhrd ia 

(12) How applied in a suit for recovery of 
possession of land and for opening 
a water-cvurse s 

(13) How governed in a suit in a Foreign 
Court 


(14) How applied to a suit ona Foreign i 


judgment 


nae 


105 | Loan, 


24 


See Right of Suit (3) 
M. 


Manomspan Law. 
(1) Under—money received by a, wife on 
account of dower may be used by 
her, during her husband’s life, in the 
. purchase of property as her own .. 
(2) Under what circumstances according to 
—a Will is valid as against an heir 
(3) A verbal contract of dower for a large 
sum is admissible only if proved by 
most clear and satisfactory evi- 
dence isi 
(4) Nature of proof required to make out 
i; ` a customary dower - re 


34 MASTER. . 


35 


42 


58 


61 


76 


£l 


98 


A — cannot be compelled to retain a ser- 
vant whose honesty he thinks he 
has reason to doabt vie 

Merse Prorirs. 
The sale by a decree-holder of the right to 
recover possession under one de- 
.cree, does not affect his right to re- 
~ Cover, under another decree, — col- 
lected during the judgmerit-debtor’s 
illegal eceupancy 
See Bight of Suit (1) C. aa 
Minor | ° 

Validity how to be determined, of a com- 
promise effected by the natural 
guardian of a — under which imme- 
diate possession was obtained of | 
half the property 

See Intervenor (2) 
MisJoINDER. 

_ See Appellate Court (4) 

MiTACKSHARA. 

See Hindoo Law (2) 
Monty Dscres. 

See Execution, 
MooxTreaRs. 

See Agency (2) (3) 
Morrtaaas. 

(1) Effect of prior foreclosure by a subse- 
quent ee as regards the lien 
under the first mortgagee eon 

Quere.— Whether the second mortgagee 
is the mortgagor's legal represent- 
ative for the purpose of foreclosure 
under Section 8 Regulation XVII 
of 1806 


een 


oon 


et? 


wee 100 


105 


107 


ib, 
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ib. 
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ib. 
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Morreaar.—{ Continued.) 


(2) Under what circumstances a second 
ae eg has no just ground of 
complaint, if notice of foreclosure 
by che first mortgagee is not served 


on him see 

(3) Effect of debtors not taking steps to 
retain their equity of redemption 

after due warning that their pro- 
perty will be sold in satisfaction of 
a decree 

(4) Effect of a judgment which, althoug 
° not in terms ordering the sale of 
i the mortgaged property, directs 
that the mortgagee’s claim should 
be granted a 
(5) A first mortgagee is not bound to 
warn a second mortgagee that he 

has a previous lien on the property 

(6) No arrangement between proprietor 
and lessee can alter the essential 
character of an usufructuary—or re- 

lieve the mortgagee from the liabil- 


ity of rendering an account 
O. 
Occupancy. ; 
Liability of tenant occupying land after 
° expiry of lease aes 


Oxus ProBaANDI. 
(1) Where lands long possessed as chow- 
keydares chakeran, 

as the private lands of the zemindar 

not set apart at the Decennial 
Settlement e 

(2) When it is alleged that a n to 
whom property is bequeathed, has 

. only a restricted interest therein ... 

(3) Where plaintiff sues as heiress-at-law 
of her father, and defendant sets 

up a title by adoption ` yi3 

ks 


Possession. . 

A Collector is not bound to grant a pottah 
of Government lands to the party 
1n — 

See Mesne Profits. 
PoTTAn. 

Not to be rejected, because it is a koorpa— 

and contains no term ; 
See Possession. 


Ma 


PROCEDURE. j 

See Courts of Justice. 
PUTNER. 

See Right of Suit (2) 
PUTNEEDAR. 

See Compensation. 

R. 

REGISTRATION. 


Act XIX of 1848 does not give a register- 
ed kubala priority over & prior un- 
registered mortgage, under which 
enjoyment has actually taken place 

RravLarion XX or 1812. 
Section 5 is not applicable to hoon- 


32 


. 103 


are claimed '' 


55 


78 


52 
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REGULATION xx oF 1812.—( Coniinued.) 
dees or other similar negotiable 
mercantile securities 

Reeuiation VIII or 1819. 

Section 18. See Cause of Action (2) 

ReeuLation VI oF 1828. 

Section 6 Clause 4 where not appli- 
cable nee 

REGULATION XI oF 1825. 

(1) Section 4 Clause 1 refers to interme- 

diate tenants and to permancnt 
ryots, not to tenants from year to 





year su 
(2) Rights of Government as zemiadar 
under—not interfered with by Act 


LX of 1847 TEE 
Section 4 Clause 4. See Alluv:al 
Lands (2) 


Reauration JX or 1833. 
Section 9 does not bar a suit in the 


Civil Court to set aside an award of 


survey authorities as null and void 
REMAND. 

(1) The—of a case to a Lower Appellate 
Court, for the purpose of stating 
reasons for reversing a judgment 
of the first Court, is no warrant for 
‘the confirmation of that judgment 

(2) A—for local investigation should not 
be ordered without sufficient 
grounds ane 

See Judgment. 
Res ÅDJUDICATA. 

(1) Section 2 C. C. P. does not bar a 
suit to enforce a joint liability 
under a bond against several per- 
sons where the object of the former 
suit was to make one of such per- 
sons alone liable oie 

(2) A former judgment which, after decid- 
ing the issues of both limitation and 
oe in favor of plaintiff, non-suit~- 
ed him, is not conclusive in a subse- 
quent suit as regards limitation ... 

REsUMPTION. 

A zemindar may resume lakheraj land si- 
tuated in a dependant talook, though 
the talookdar has no such right ... 

See Damages (3) 
See Limitation (4) 
REVENUE. 
See Co-Sharer. 
Riextr. 
cl) Å ee is entitled to his ancient 
ight andair. Wilful obstructions 
must be removed, but cannot be 
compensated for by money 

(2) To take water, how governed isi 

(3) Of way, is aright of passing and not 
a general right to pass from one 

int to another = 

(4) The purchaser of a puttee cannot des- 
troy the rights of a tenant who held 
by pottah from the putteedar __... 

(5) The relinquishment of all rights ard 
interests in land exchanged does 
not involve loss of—of way 
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Riant or Suir. 
(1) A party fraudulently count his pro- 
perty to be sold to another has (dfter 
the reversal of such sale) no— 
against that other for mesne pro- 
ts, whether the purchaser was 
or was not a party to the fraud 

(2) A holder under a durputneedar of a 
portion of a putnee estate has a 
right to sue for possession vss 

(3) Under what circumstances a perso 
may sue to set aside an agreement 
under which he has lent money, on 
«security of a lease of land subject 
to extension in the event of defici- 
ency in the assets at 

“ S, 


SALE. 


(1) A purchaser is not bound to prove , 


the ney of a— sab 
(2) A purchaser of an estate sold for ar- 
rears of revenue is not entitled to 
recover from the defaulter revenue 
paid for a period subsequent to 
date of — es 

See Right of Sutt (1) 


SERVANT. 
See Master. 
SHARERS. 
The acts of the majority are not binding 
on the other — as to their own 
share of the property id 


8 | SPECIAL APPEAL. 


See Appeal (1) (3) 


8 T; 
TENANT. 
See Right (4) 
W. 
10 | Winow. 
See Hindoo Widow. 
Wur. 
(1) Where property is bequeathed to any 
64 person, he is entitled to the tests- 
tor’s whole interest therein sas 
(2) A—devising property to a nephew 
nuslun bad nuslun, battun ‘bad bat- 
iun (from generation to generation) 
75 how to be construed eee 


See Mahomedan Law (2.) 


wes 105 
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0 INDEX. 
(ACT X RULINGS). 





A, 


Acr VIII or 1859. 


(1) Section 170 ee to the procedure 
in suits under Act X Sie 
(2) Sections 166 and 170 extended to suits 
under Act X by Section 67 of the 
latter law 


+s 


Acr X or 1859. 


Act XXIII or 1861. 


(1) Effect of a decision under Section 77 
where no suit to determine the 
question of title is instituted with- 
in a year ve 

(2) In sales under Section 105, the tenure 
is held free of all encumbrances ; 
but under Bection 110, only the 
rights and interests of the default- 

° er are sold woe 

(3) Section 77 applies to decide who last 
received rents; not when there is 
a conflict of title sin 

(4) A decision in an—case is binding on 
a Civil Court ws 40 

Sections 3 and 4. See Sursory Jole Ten- 
ure. 
Section 6. See Occupancy. 
Section 23. See Possession. 
Section 77. See Dismissal. 
See Iniervenors (1) 

See Limitation (1) (3) 

See Lumitafton (2) 

See Appeal (4) 

See Kubooleut (2 

See Act VIII of 1859 
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35 


Section 92. 
Section 158. 


(1) 


Sechon 85. See Jurisdichon (3) 


Act VI (B. 0.) or 1862. See Measurement (2) 


See Review. 


APPEAL. 


i 


(1) The judgment of a first Court, passed 
on the default of a party summoned 
to attend as a witness, is open to 
regular — ; af 

(2) No — lies from the order of a Collector 
relating to the execution of a decree 

(3) The failure ofa Deputy Collector to 
try the proper issue in a suit for 
rent below 100 Rs., gives no right 
of — to the Judge ss 

(4) Where a se-putneedar sues for rent, an 
a dur-putneedar intervenes as alone 
entitled to collect, an—will lie to 
the Judge under Section 158 Act X 

(5) An —'‘lies to the Judge in a suit 
for rent below 100°Rs. where the 
first Court has determined a ques- 


28 


29 


30 


50 |. 


APPEAL. —( Continued.) . 
tion as to the right to receiyethe 


rent ere 
(6) The — lies to the Collector, and - 


not to the Judge, in a suit under 
100 Rs. in which the Deputy Col- 
lector has misapprehended the va- 
lue and character ofthe document- 
ary evidence au 

(7) No — lies from an order passed by 
an Assistant Collector setting aside 
a sale in execution of a decree un- 
der Act X 

APPELLATE COURT. 

Duty of—where Lower Court, with power 

under a particular Jaw only, passes 


an order opposed to that law ose 
- B. 
Buxposust. 
What are — papers, and what they 
do not import et 
C. 
CoLLECTOR. See Appeal (2) (3) 


Court. 
Duty of a—where all the material 

facts do not appear in the plaint or 

written statements 


D. 


s., 


DaxHInas. 

Rules as to the mode of proving the au- 

thenticity of— 
Dsrauct. 

The judgment ofa first Court passed on 
the—of a witness is open to regular 
appeal 

DisatissaL. 

An order of—for default is not a decision 
within the meaning of the proviso 
to Section 77 Act X pii 

E. 


o 7h 


EJECTMENT. 

A tenant is liable to—if he has been 
admitted to possession by some 
only of the co-parceners of a joint 
property, in the absence of any 
special custom giving them authori- 
ty for such admission ee 

- See Jurisdiction (2) 
HEIN ANCEMENT. 

A suit for a kubooleut at an enhanced rate 
to take effectprospectively from the 
date of suit, may be instituted 
without notice and at any time s. 


a 
eh, 


~~ 


Mead 
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ENHANCEMENT.—( Conimued.) : INTERVRNORS.— ( Continued.) 
See Nerikh. ‘} (2) Under what circumstances third par- 
See Note (1) (8) (5) ties may intervene in a suit for 
See Sursory Jote Tenure. , Tent, otherwise than under Section 
See Tenant (2) ‘77 Act X ... 80 
Evipence. i 3 ' = J. 
A defendant’s right to summon plaintiff JURISDICTION. j pan 
to give—is not prejudiced by ‘the ` (1) In a suit to set aside the order of a 
Ks A examining plaintiff's agent... 50 `- Collector, who, in éxecution of a 


decree for rent, orders the sale of 


` Àn application for the re-hearing of other landed property before selling 


-a case decreed — when to be that on which the arrearaccrued . ð 
. made -+ 3} (2) In a suit for ejectment where plaintiff ° 

| j F. denies the existence, of the relatio 
- of landlord and tenant n 
a E ae > A (3) Power of the High Court how limited 
i (By Three Judges.) l (under Section 35 Act XXII of 
(1) Herp by the majority of the Court, < , 1861) when annulling an illegal 
emp, J. TAE that, the > order of a Judge passed on an 
overnment, as auction-purchaser appeal from a Collector's order in 

. of a zemindar’s rights ofa Pergun-- ° execution em 28 


- nah, having waived all right to can--“ °, | (4) No suit will lie- to set aside the sal 
cel the tenures of the dependant ` of an estate in execution of a decree 
talookdars, and having admitted for arrears ofrent atenhanced rates 

_ them to settlement, and otherwise according to a prior decree for 

, recognized their rights, the zemin- enhancement subsequently set-aside 

' dar, as purchaser of those rights on special appeal, on the ground of 

from the Government, could not want of notice of the suit for- 


put in force against the talookdars arrears of rent -.. °38 
any rights which his vendor had (5) In suits by zemindar against suc 
waiv ` "6 shikmee talookdars as-are not sub- 


(2) Herp, by Bayley and Jackson. J. J. ordinate to them and against such as 


that in a suit for determination of are l O ve 4l 
rent as well as a kubooleut, the (6) Where the law expressly denies —such 
; tender of a pottah is not necessary; denial must guide the Court at 
l the order for the delivery of a pot- whatever stage discovered ; but 
ee tah before the decree is given ef- where it merely gives a privilege 
| fect to, being sufficient „28 tothe defendant to plead limita- 
! (3) HsLo by Trevor and Jackson, J. J. | tion, and he fails to do so at first, 
bo (Bayley,J. dissenting) that a bhaolee 3 the objection cannot be raised af- 
| rent, varying yearly in amount terwards e 47 
, with the varying amount of the i 7 K. 
s8 produce of the land, though K UBOOLEUT.- 
ed as to the proportion which it (1) In a suit for determination of rent as ` 
is to'bear to such produce, is not a -well as a—the tender of a pottah is 
fixed and changeable rentto which - not necessary ra 
the presumption of law laid down (2) Section 153 Act X does not apply to 
by Laat 4 Act X of 1869 is J guits for i Clause A ave 
i appicabis ne d, 23 as cases where an ies to 

(4) HsLD by Kemp and Glover, J. J.,.that - the Judge E 32 
the production of a pottah is not See Tenant (1) 
necessary before a ryot ean claim . L 
ee Cees arene poy mption un- Pair Maer 

er Section 4 Act X of 1859 w. 26 SNT s: . 

(5) Haro by- Trevor and Kemp, J. J., o e E a poig ei 
(Glover, J., dissenting) that the pear ete a an 
ryot is not precluded from the be- de pa ncaa pia 

- > . ities under Section 77 ActX ... 21 
nefit of the said presumption, simply H “plied Seed 
because he does not in terms claim (Mow app ra, to Be COU ODE TEARS 
to hold from the Permanent Settle- U; ager ame ha Se howi ha 27 
~^ . ment if he uses words equivalent to (0) pner gee ais aes 
that claim a D Sone meet: 
i . : See Jyrisdiction (6) wen 47 
i M. ~ 
_ [STERVRNORS. M BASUREMENT. ; 

(1) Who alone can claim ns—under (1) To entitle a proprietor to ask the assist- 

Section.77 Act X wa 29 ` ance of the Court to measure his 
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ha 
MgrasuremMeNT.—{ Continued.) PRESUMPTION. 
land, he need only show undoubted (1) A plea of holding at the same rent 
ECARO 16 for 40 or 45 years, urged in the 

(2) Section 11 Act VI (B.C.) of 1862 does Lower Appelle Oon h, i not eut. 
not preclude the use of the standard cient to allow of raising, in special 
medsuring rod of a tuppah 52 l appeal, the—of uniform payment 

Mexusuneen. from the Permanent Settlement ... 14 

When a ryot alleges a—right by purchase, (2) Production of a pottah not saree | 

the nature of his vendor's title ee ee ae 

= . . : za x bi 2 

ought a ii 17 (3) An unexplained variation of one Ru- 
N. pee in a total jumma of 60 Rs. is 
Nera. ' , : not a material variation, so as to 
eHow to be understood m a suit fora deprive a tenantof the benefiteof 
*  kKubooleut at an enhanced rate ... 47 the—of uniform payment from the 

Norice. - +. Permanent Settlement . 33 

(1) Of enhancement to husband not suff- (4) When a ryot has proved uniform pay- 
cient where the wife is acknow- ment for 20 years, the— thence EA 
ledged tenant we 2 ing is not affected by the produc- 

(2) Of enhancement is not necessary where tion of a pottal bearing a date 
the kubooleut sued for is to take older, but subsequent to the Per- 

. 3 
o effect prospectively from the date manent Settlement, if not inconsist- 
of suit ; ve 5 ent with the inference that iv is a 
(8) Of enhancement according to the rate continuance of a former state of 
mentioned in an ment, is ne- things .. 36 
= cessary as to lands found in ex- (5) When a ryot or talookdar, pleading long 
cess on measurement, where no possession, claims the benefit of the 
l term l > -P pooiigs in the written a —under Section 4 Act X, that is 
" (A4 eE ye eh has isis aig! de. Perauactt ne n 43 
ession o superior tenure an ; 
is entitled to its profite, is bound to AO RETE es A) 
(A DA his title to the ryots `... 38 È. 
*) A—of enhancement on the ground 
that the land will bear a higher | TN 
rent is a valid notice as against a DEN aa 
tenant-at-will + 48| What—can alone be demanded from te- 
O. nants allowed to remain without 
Occupancy. 2 l express contract l 45 

(1) No right of—under Section 6 accrucs See Kubooleut (1) 
where the tenant came into posses- Review. 
sion under a contract only, or where The order of a Court is final as to the ad- 

a right of re-entry was reserved to mission of an application for—of 
the landlord . a ae judgment (Section 13 Act V1(B.C.) 

(2) A right of—under Section 6 is inhe- of 1862) we 3 
rent under a mourosee lease on which S 
possession for 20 years is found ... 49 ' 

Osvus PROBANDI. Bare. 

(1) In a suit to eject a tenant holding over (1) Difference between—under Section 106 
after the apiy of a pottah which and Section 110 Act X --- 30 
was merely for a number of years... 1 (2) OF a tenure for its own arrears passes 

(2) Ina suit for enhancement where de- the tenure free from all encumbran- 
fendant replies that the land does ces 32 
not belong to plaintifs estate ... 18 SHIKMEH TALOOKDARS. 

f p : See Jurisdiction (5) 
: Srecian ÅPPBAL. 
PERMANENT SETTLEMENT. . A plea not taken before the Lower Appel- 

Date of—is 22nd March 1793 ww. 4l late Court may be allowed to plain- 

See Presumption. ) tiff-appellant, on—, where some of 
Possession, the defendants were released by the 

What plaintif must prove in a suit to first Court from all liability, with- 

recover—-under Clause 6 Section out any trial on the merits as be- 
i 23 Act X wo | 24 tween them and plaintiff 3 
Potran. : KURSORY Jore TENURE. 
j Effect of—barring enhancement as regards Is not exempt from the operation of Sec- 
heirs not mentioned in it ee 4l tions 3 and 4 Act X; but is pro- 
See Full Bench Rukngs (4) tected from enhancement on proof 
l _ of 20 years’ payment ofuniform rent 20 


See Kuboolsui (1) 
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T; Yy, i 
TERNANT. ~ ; . á 
(1) A kuboolent is not claimable from a VENDOR. 
tenant-at-will we 46 f ind iehts t en- 
(2) Buch—not exempt from enhancement g Aa $ RGD 
after notice a i. orce against under-tenants any pi 
See Reni. rights waived by— we 6 
i 
a t 
: l i . : 
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A 


Allee Buksh vs. Rubjee Mundle 
Amirto Lal Bose vs. Arbach Cazi 
Anundloli Chowdry vs. Hills 


B 


Banee Madhub Banerjee vs. Joy Kishe 
Mookerjee s 

Barodakant Roy vs. Bib Sunkerree Dossee... 

Brae vs. Koomul Shaha us 


C 


Chooramun Sing vs. Chotoorsal Sing sa 

Chunder Kant Chuckerbutty vs. Joy Gopal 
Chuckerbutty ; 

Chunder Mohun Mozoomdar vs. 
Bose 


D. 
Dhun Sing Roy vs. Chunder Kant Mooker- 


ee vis 
Doorgd Moyee Dossee vs. Kassessur Debia 
Doorgapersad Paul Chowdry vs. Jogesh Pro- 


kash Gungapodhya . , sits 
Dwarkenath Moonshee vs. Sreesteedbur 
Shikdar st 
F. 
Futeek Chunder Goohoo vs. Mungul 
G. ` 
Ghoora Sing vs. Otar Sing - ie 


Ghunshyam Sing vs. Runjeet Sing 
Golab Sing vs. Ram Buddun Sing P 
Gouree Kant Banerjee vs. Goluck Chunder 
Pakrashee wee 

H. 
Huree Bundhoo Myteebhoomee vs, Soorja 
Monee Pat Mahadye oes 
J. 
Jokee Lol vs. Beas Narain Sing aes 
in 


Jonokee vs. Tukbun Si 
Joogul Kishore Roy vs. Ahsanoollah aes 


T'eeLooram * 


32 


475 


83 


Kishen Mohun GI 
Mitter 
Kisto Chunder Ch: 


Roy 


6} Lal Mohun Sein ns. 


36 
5 


27 
41 


18 


43 
20 


38 
48 


40 


15 
89 
28 


49 


37 


kerbutty 


Mahomed Ali vs. R 
Mahomed Yacoob 
Wahed Ali 
Mohesh Chunder Si: 
Mouzzum Ally vs. £ 
Muneerooddeen Me 
Nushentoollah vs. E 


N ilmoney Roy os. ] 
Noor Mahomed vs, 
Nyamutoollah vs. G 


Odyte Narain Sing- 


Radhamonee Chow 
hun Doss 

jchunder Roy vs. 
a n Debja v 
Ramjeebun Chowdr 
Rammonee Chucke: 
Rammnarain Bing vs. 
Roghoobuns Tewar 


Soopun Khan os. H 
Sreeram Ghose vs. ] 
Surbanund Pandey 


Womesh Chunder f 
Mowree 


i i I m e y 
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requires certain particulars speci- 
fied in Section 212 Act VIL of 
1859 on which the Judge is em- 
powered to pass orders for— a 

See Appeal ay 

See Limitation (6) 

See Sale, 


Ex-rarte Derorston. See Appeal (2) 
: G. 


GHATWALEEB TENURES. 
Attachment and sale of—and their 


i gurplus proceeds 
Guarpians. See Minors (1) (2) 
See Widow. 
H. 


Hropan Truabsvns. 
The owner of the house where an 
ornament has been found concealed, 
may, under Section 6 Regulation V. 
1817, retain possession of it as a 
“ valuable property” under Section 
2, if no one else has substantiated 
any claim thereto Kag 

Hian Covert. <. 

The application to the—to remove a 
case from a District Court, and to 
it asa Cou:t of extraordinary 
Original Jurisdiction under Section 
18 of the Charter, should be made 
to a Judge sitting on the original 
side of the Court ee 


I. 


IMMOVEABLE Prorgerry. See Decree (9) 
InsTaLMBnts. See Limitation (2) 


J. 


J UBISDICTION. 
See Decree (9) 
See Limuaton (7) 
L. 


LIMITATION. 

(1) Execution of decree under Act XIX 
of 1841 on a claim to a share of 
property by right of succession 

(2) In case of compromise of suit, and of 
written contract to pay by instal- 
ments . 
8) Time for admission of plez of— sae 
ey bia to decrees of Privy 
Counci 
(5) In cases of applications for revival of 
decrees struck off before the passing 
of Act XIV of 1859, that Act oper- 
ates from the date of the Governor- 
General's assent thereto, and not 
from the date of its having come 
into operation ot 
(6) Section 14 Act XIV of 1859 does not 
apply to a case of execution of 
decree. A party cannot be said to 
be acting in good faith, when he 


eet 


15 


10 
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er ~) 
(7) Questions arising on the face of th 
proceedings and involving points 
of jurisdiction, (e. g.a plea of-—) 
must be taken up and decided even 
though not raised in the first in- 
stance ive Al 
(8) The minor son of a decree-holder who 
was not himself under legal disabil- 
ity when his right accrued, is not 
entitled to extra time although he œ 
(the son) was under a disability at» 
the time of his father’s death . ib, 
(9) The operation of Act XIV of 1859 
was merely postponed by Act XI 
of 1861 to a certain date from 
which the procedure prescribed by 
the former Act is to be carried out 24 
See Decree (10) 


M “ 


Manager. See Minors (8) 
Mesne Prorits. 


(1) Recovery of—from person in wrong- 
fal possession a; 
(2) Mode of estimating — ee 28 


Mirrors. 


(1) Proximity of connection does not 
necessarily entitle a person to the 
office of guardian. person out 
of caste is not a proper person to 


be the guardian of Hindoo— ... 8 
(2) Power of Tadge to order discharged 
guardian of—to file accounts .,, ib, 


(3) In appointing a Manager of the estate 
of a—, a Judge has to consider not 
only the nearness of kindred, but 
also the suitableneas of the person 
to be appointed oo. 22 
See Limitgtion (8) 


N. 


Notice s 


1) Proof of service of—of revival of suit 4 
‘33 Allegation of non-service of—in appli- 
cation for revival of suit si 
See Decree (3) 


19 


O. 
Ossecrors. See Cerhjicate. 
E- 
1b. | Possession. See Decree (1) 
See Mesne Profits (1) 
ib. | Privy Counom. See Liniiation (4) 
R. 
RELEA8E. See Sale (4) 
Review. See Appeal (3) 
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Revivan. See 


imitation (5) 
See Notice (1) (2) 


Rieur oy Arpkar. See Sale (3) . 


8. 


(1) Before g-is confirmed,’ a party ob- 
jecting to the irregularity of the 


SALE. 


SALE. —-( Continued.) 


vice. 





INDEX (MISCELLANEOUS APPEALS). xii 
T. i 
—proceedings on the ground that Ta. l , 
the notification of—and attachment For urging objections to pay more 
have not been properly issued, than decree awards on 20 
should be allowed to adduce proof Treasures Trove. See Hidden Treasure. 
of non-service or insufficient ser- wW. 
The misconduct of a decree- 
Wimow. 


holder may be a good cause of ac- 

tion, but cannot be a ground for 

setting aside a—, which can only 

be summarily a proof of irr i- 

ty in the—proceedings resulting in 

° material injury to the debtor ... 
(9) Issue of process of attachment and— 
in the case of moveable and im- 
moveable property sas 

(3) Purchasers of the property of a judg- 
ment-debtor at a—-ın execution of 

decree, do not become parties to the 

suit and acquire a right of appeal 

; I he— 

the time of—from releasing a por- 

tion of the property advertized, 

should he have grounds for doing 

80 eve 

See Decree C 9 
See Ghatwallee Tenures. 
* Swamp Dorr. See Appeal (2) 


regarding t one. 
(4) A decree-holder is not prohibited at 


9 


ll 
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Right of—under Court of Wards to 
object to or appeal from, order 
agreed to by her lawful guardian 

See Certificate. 

See Wl, 


wi 


Winn. b 
A widow, by virtue of the authority 
given to her by her husband’s— 
under which she adopted a son, dis- 
carded him for misbehaviour. 
Hero thatthe validity of the—could 
not be summarily contested by the 
adopted son, who, on attaining ma- 
i jority, applied to the Court for the 
withdrawal ofthe Certificate granted 
to the widow on the strength of 
the-—, and for the grant of a Certi- 
cate to himself; and that the ques- 
tion between the parties could only 
be decided by a regular suit lt 
Weronarut Possession, See Mesne Profits (1. 


TABLE OF CASES. 
(MISCELLANEOUS APPEALS). ; 
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AÆnundee Koonwar vs. Thakoor Pandy 
B. 


Beet Bunjun Sing vs. Jowhar Doss 
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Bykuntaath Chowdry vs. Mohessuree 
D. 
Deb Pershad vs. Moonga Koonwar 
Dig Bijoy Chunder Neogy vs. Jadab Ohun- 
der Thakoor 
Doolan Sing vs. Torul Narain Sing 
Doucett os. Wise 


see 


F. 
Fuggoo Daye vs. Ranah Daye 
° G. 
Gopal Sadhoo Khan vs. Nund Lal Dey 
H. z 
Hurosoonduree Debia vs. Brojo Gobind 
Shaw ste 
L 
Issen Chunder Baboo vs. Pooruna Beebee... 
K. 


Kalee Pershad Surmah Roy vs. Khetternath 


Shaw sis 
Kedarnath Mahata vs. Heeralol Mundal ... 
Khemonkarree Debis vs. i 

Debia is 
Khetternath Dey vs. Gossain Doss Dey 
Khoodee Monee Dossee Ghogsanee vs. Koy- 

lash Chunder Ghose T 
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Kustoora Koomaree ns. Binoderam Seim ... 


M. >? 
Mahomed Busseerooddeen vs. Mahomed . 
Khan na 
Mazeedoornissa vs. Fuezun oe 
Mobkoonnissa vs. Dewan Ali Mistree 


Modhoosoodun Mookerjee vs. Dinnomonee 
Bannerjee 
Mothooranath Dutt vs. Oodar Monee Debee 


O, 


ae Chunder Surkel vs. Brohmo Moyee 
ebia gii 
Oolfutoonissa Beebee os. Akbar Ali 


P. 


Parbutty vs. Greedharee Lal 
Pearun vs. Ahmed Ali Khan 
Prem Mo : Bewah vs. Nobin Chunder 


Chow 
R. 
Radha Bullub Sing vs. Bromo Koomaree 
Debee asi 
Rethbunjun Sing vs. Mitturjeet Sing ies 
S. 


Shurreefoonissa vs. Raj Kishen 

Soodha Monee Dossee vs. Brojonath Mo- 
joomdar ae 

Sreenath Thakoor vs. Watson and Co. 

Suffur Ali vs. Mohesh Chunder Kang 


W. 
Wise vs. Juggobundo Baboo 


n aa a a aaa a a a a a ad 


INDEX. 
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A, 


ABDUCTION. See Kidnapping. 

ABETMERT. 

(1) ‘Knowing of s design to commit a 
dacoity, and voluntarily concealin 
the existence of that design with 
the knowledge that such conceal~ 
ment would facilitate the commis- 
sion of the dacoity, does not umount 
to an—of the dacoity ue 

(2) The mere issue of a hookumna- 
mah (to collect statistical informa- 
tion) by a Police Officer is no legal 
ground for a conviction of— of 
cheating or of extortion 

(3) Persons punished as principals, can- 
not also be punished for—of the 

: same ‘offence ie 

(4) Held that the prisoners could not 
be convicted of—of grievous hurt, 
and of—of riot, after having 
been convicted of both charges as 
principals. As, however, the evi- 
dence credited by the Jury was 
held by the High Court to support 
a conviction of culpable homicide, 
and as the prisoners, even on' their 
conviction on the lesser charge of 
grievous hurt, might have been sen- 
tenced to a much heavier punishment 
than had been paased @n them, their 
punishment was not reduced 

ADULTERY. ° 

1) The offence of—may be compounded 
ta In proceedings founded on a charge 
of—, strict proof is necessary of 
the marriage of the woman with 
whom—is alleged and the charge 
should be instituted by the husband 
of the woman ai 

See Grievous Huri (1) 

Avrremation. See False Evidence. 

AGENTS. See Principals and—. 

APPEAL. 

Petitions of—to the High Court must 
be presented within 60 days one 
See Jurisdiction (5) (6) 
AssuMBLy. See Unlawfu 


B. 


Smeal 
a 


Breamy. 

A woman who does not use all rea- 
sonable means in her power to in- 
form herself of the fact of her first 
husband’s alleged demise, and con- 
tracts a second marriage within 16 


23 


37 
31 


tb. 


3] 


Biaany.—( Continued.) 


years after cohabitation with he 
first husband, without disclosing’ the 
fact of the former marriage to her 
second husband, is liable to enhanced 
unishment under Section 495 
enal Code : 
Breach OF ConTRACT. - 
Case in which the majority of the 
Court held that it was one of —, 
while the dissenting Judge was of 
opinion that the prisoner was 
rightly convicted of cheating 
Breaca or Trust. See Evidence (8) 


0 


Onmatira. See Abetment (2 
See Breach of 
Conrrasions or Prisoners. 
An admission of crime, when fairly 
made after due warning, is not in- 
admissible, simply because, at the 
time it was made, no formal ac- 
cusation had been made against the 


ghd making it 
Ses Evidence (1) 

See Jury. 

See Murder (1 
CONPINENRNT. See Wrongful—. 
Contract. See Breach of—. 
CONVICTIONS. 

Section 75 Penal Code only applies to 
previous—of offences committed 
after the Code came into operation 

See Jurisdichon (3) 

See Murder (1) 


ontract. 


CrranNnar Breaca or Trust. See Breach of 


Trust. 

CULPABLE HOMICIDE NOT AMOUNTING TO 
MURDER. y 
(1) Where the corpus delicti is not estab- 

lished, there can be no conviction 
for—, nor fọr intentional omission 
to give notice of an offence one 
(2) The Jaig: having convicted the pri- 
soners of—, after having found that 
the act by which death was caused 
was done with the intention of 
causing such bodily injury as was 
likely to cause death, the conviction 
was quashed as illegal because iñ- 
consistent with the finding, and a 
new trial ordered sis 

(3) Intriguing with a sister is sufficient 

grave provocation to justify a convic- 
tion of—as against the brothers who, 


ea amete a mee —- =- — _ + - æ- 
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Murprz.—( Continued.) 
finding the deceased lying with their 
art the same bed, ill-treated him, 
from the effects of which ill-treatment 
he died 
See Abetment (4) 
See Murder (2) (6) 
D. 
Dacorry. See Abetment (1) 
DEFAMATION. 
Proof of good faith, or exercise of due 
care and caution D ee 
Deputy Macisraate. See Jurisdiction (1) 


E. 


ete 


mu mm — te nN 


22 


EVIDBNOR. . 
(1) The admissions of prisoners im their 
` own statements before the Magis- 
trate ought to be given in — at the 
trial 


(2) A 


m me agr e pe n A p 


„e 18 
Sessions Judge’s notes of the — 
should .be sent up in a legible 


5 


form . ies 
(3) A prisoner convicted of Criminal 
Breach of Trust may, on'the same 
—, be convicted of dishonest] 
. receiving stolen property 
See False —. 
See Judge (1) E 
ExrorTIon. 

To amount to the offence of —, pro- 
perty must be obtained by intention- 
ally putting a person in fear of in- 
j to that person and thereby 
Yishonestly inducing him to part 
with his property _ f 

See Abetment (2) 


F. 
Fause Evinenon. ' 
A charge of — held unproved without 
roof that the statement on which 
it was founded was given on solemn 
affirmation under Act V of 1840 
instead of on oath 24 
Fanse VERIFICATION oF PLAINT. See Jurisdic- 
tion (2) i 
Forcserry. 
A Judge of a Small Cause Court may 
enquire into a charge that a decree 
was passed by his predecessor in 
the plaintiffs favor without the 
| Seen knowledge and on a 
| 


— «= 


21 


a 


t. - 
mame iame titi WE RE e e LG pea eer dented A A paee ka pranata 


orged document 


G. 
Ggwrvous Hurt. ; 
(1) Punishment for cutting off wife’s nose 


; for intriguing 

(2) Want of intention or knowledge 
See Abstment (4) 

See Murder (2) 


t See Poisoning. 

pe H. 

| Haurs. See Jurisdiction (4) 

_ Bien Court. See Abetment (4) 
_ See Jurisdiction (3) (6) 


17 
2] 


INDEX (CRIMINAL RULINGS). 


38 t, 
| Hurt. 


| Hovusk-preakine sr Nient. . 

When the door ofa shop was found 
broken open, —Held that the con- 
viotion should have. been for—and 

` notsimply Lurking Hobe Trespass 
by night 
See Grievous —, 


1. 


INFORMATION oF Orvance. See Culpable Homi- 
cide not amounting to Murder (1) 


J. 


CULPARLE HOMICIDE NOT AMOUNTING TO 


19 


ete 


~ 


4 


~ ” 


JUDGE. 
(1) Summing up. of evidence, and re- 
cording ground of decision and 
sentence eee 
(2y Recording grounds of decision in Eng- 
lish, and recording a memorandum 
of precise offence of which a prisoner 
is convicted 
See Evidence (2). 
See Jurisdiction (8). . 
a eg tas sien 
' (1) A Deputy Magistrate exercising the 
» fall’ powers of a Magistrate hse —- 
under Section 29 Act V of 1861 
to fine Police Officers for violation 
of duty ) er 
(2) A Deputy Collector having commit- 
- ted an Agent for false verificationjof 
a plaint, the Assistant pa e a 
acted without jurisdiction in having 
taken securify from the nt for 
the appearance of his principals 
before riba obtained the sanc- 
tion of the Deputy Oollector to - 
proceed a oan the principals... 
(8) Itis only when a Court subordinate 
toa Court of Sessions convicts s` 
person of an offence not triable by . 
such Coffrt, that the Court of Ses- 
sion can annul the conviction and 
sentence® If the prisoner is guilty 
of an offence beyond the — of the 
subordinate Court, the Court of 
Session should refer the case to the 
High Court 1 : ssi 
(4) A Magistrate cannot, under Section 
62 C. C. P. interfere with the 
civil rights of a landholder to esta- 
' blish Aauts within his estate, or to 
hold them on any day most conve- 


18 


19 


“on 


"9 j 


7: 


i 


~- 


li 


nient to him ii 

(5) Power of High Court to.miti or 
, remit a sentenee on a Special Crimi 
nal Appeal as 

(6) A Sessions Judge has no authority to 

ance a sentence on appeal ' 

See Abetment (4) 

See Forgery (1) 

JURY. 

The statement of a prisoner, who 

ards repudiated it as made 

under compulsion, should not have 

been submitted to the — as a con- 

fession oe" 


12 


4 - 


18 
20 


7 
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i K. Murder. —( Continued.) 


KIDNAPPING. ' that by such acts they were likely 
(1) To bring a case under Section 361 to cause death. Moreover, when 
Penal Code, there must be a taking these acts are done without grave 
or enticing of a child out of the or sudden provocation, and without 
keeping of the lawful guardian any sudden fight or quarrel, the 
without his consent NO my which they have commit- 
(2) A person in carrying off, without the ted is—~ .. 33 
consent of her lawful guardian, a ‘| (6) The offence of—is not reduced to cul- 
irl to whom he was betrothed by ~“ ` pable homicide not amounting to 
Pis father, who, after permitting her ' —~, by the absence of intention 
to reside occasionally in his house, to cause death “a Ù 
. suddenly chenged his mind and (6) Ifa man strikes another on the head 
~ broke off the marriage, is guilty with a stick when he is asleep; and 
of—from lawful guardianship... 7 fractures his skull, knowledge of 
‘fA oe ot ae death a 
resumed; and if none of the 
Lanp TA £ disputed on Ekel erten under Section 300 Penal 
(1) In a case o ee LA Code are pleaded or probable, the 
to lead to a breach of the pon the onene commited i 35 
Magistrate, instead of mere binding See Riot (1) a 
down the parties to keep ra seat 
and declining to interfere er, is o 
bound to dispose of the question j 
of possession under Section 318 Oxus Propanpr. _ l 
C. C. P. „. 192 Good faith in a case of defamation ... 22 
(2) The omission of a Magistrate to record a 
proceeding in cases of —, is not a P. 
š mere informality in procedure, but POISONING. 
renders the whole of the Magistrate's The offence of administering deleteri- 
proceedings illegal .. 26 . ' ous drugs when life is not endanger- 
(3) Where the dispute is as to a common ed, is punishable under Section 328 
boundary between two contiguous Penal Code, and not as for grievous 
estates, the Magistrate, instead of hurt under Section 326 


ee 4 
attaching the boundary land, should Prrnorars anp Acunta, See Jurisdiction (2) 
find for one party or the other with 
reference to the point of possession 1%. R 
LAND-HOLDER. See Zemindar. ; 
Lurxıne House Tezsrass By Nicur. See House- | Recervinc SroLen Puopeery,. See Evi- 


breaking by Night. dence (8) 

M Rarurexcs. See Jurisdiction (3) 
Morpez. æ l Rior. ; 

(1) When prisoners confess in the most An attack made in the morning by an 
circumstantial manner ,to having unlawful armed assembly, with the 
committed a—, the finding of the object of rescuing two thieves who 
body is not absolutely essential to a had been captured during the night, 
conviction .. 19 and in which murder was commit- 

(2) The offences of—and of culpable homi- ted, was a premeditated attack for 
cide not amounting to—, each sup- which all concerned were liable 

ose an intention or knowledge of to conviction for—attended with 
ikelihood of causing death. In the murder sa É 
absence of such intention or know- See Abatement (4) 
ledge, the offence committed may 
be that of causing grievous hurt... 28 S. 

(3) Where two members of an unlawful SunTunce, 

assembly use spears and deliberately How to be recorded se 18 

à pierce another man through the See Jurisdiction (3) (6) (6) 

chest and abdomen, with the know- Sresrons Junar., See Juans: 

ledge that death is likely to ensue, 

although without proof of any in- T, 

tention to cause death, all the Meat 

ee ea ee For presenting petitions of appeal to 

are jointly guilty of— .. 26 the Hich Court 3) 
~ (4) When four men beat another at inter- e Hig vay 

vals, and so severely that death en- U 


gues from the injuries received, they : 
must be presumed to have known Onxtawrun AssamBix. See Murder (3) 
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W. 
WHIprina. 
In order to legalize—in addition to im- 
prisonment in the case of a second 


conviction, the offence must be the 
same in both cases 


Woman. See Wrongful Confinement. 
Wroxerun CONFINEMENT. 


Of a woman 


Z. 


20 | ZEMINDAR, See Jurisdiction (4) 
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No. 
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No. 
No. 
No. 


No. 


No. 
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No. 


No. 
No. 


. 927.—Compensation 


CRIMINAL LETTERS. 





503 —No ET TORR in Maliomedan Law 


between Nekai wives and others 

855.—Dacoity with Grievous Hurt— 
Finding and sentence in case of doubt 
of which of several charges the accused 


i8 guilty 
890.— Trial by Jury not extended to 
the trial of offences under a local (e. g. 


the Railway) Act 

892.—A Depity Magistrate’s order dis- 
missing charge of Grievous Hurt, no 
bar to further proceedings 

898.—False charge of “fraudulent de- 
struction of valuable security—State- 
ments of witnesses recorded by Police 
Officers 

903.— Framing of charge for False Evi- 
dence—Dying depositions without ee 
of belief of approaching death : 
904. —Use of the term “ malice pre- 
pense” prohibited—Motives for Police 
-Officers taking bribe how tobe charged 
$08.— Doin “bodily injury with the 
knowledge that the act done is likely to 
cause death is Murder 

912.—Reference to Section 75 Penal 
Code—Previous convictions 
§16.—Commitment of person to whom 
pardon has been tendered ‘ai 
to prosecutor-— 
Proof of uniary loss—Convictions 
under Sections 211 and 193 Penal Code 


. 929.— False Evidence—Grievous Hurt 


—Forgery 


. 934.— Punishment of Chowk@dara. 
. 3185.—Hyvidence of Convicts 
. 961.—Conviction 


of Convict Work 
Overseers and Convict Wardens, under 
Section 228 Penal Code 


. 968.—Recovery of unpaid portion ‘of 


fine on death of offender 


. 970.—Memorandum made by Police 


Officer 


. 971.—Trial of persons for offences com- 


mitted in a Foreign Territory 


t44 


1 


ib. 


a e 


No. 


No. 


No. 


No. 


+ v 





996.—Distinction between issue and ser- 
yice of Summons, and the proper, mode 
of serving a Summons on a witness 


1059.—Fines inflicted for offences pun- 
ishable under other Laws than the Pe- 
nal Code are not within the provisiens 
of Section 70 of the Code, unless pe: 
cially extended thereto 


1069.—Notes made by a Police Super: 
intendent bia 
1092.—How Police records to be evi- 
dence against an accused—Magistrate 
not bound to file any document alluded 
to in his grounds of commitment 


. 1105.—Distinction between Murder and 


Culpable Homicide not amounting to 
Murder 


. 1108.—Each head of a charge to be 


complete in itself 


. 1114.—Abetment—Form of charres in 


der Sections 114 and 109, Penal Code... 
1124.—Death or Tr arbauions in cases 
of Murder—I'raming of charge of False 
Evidence 


. 1187.— Framing of charge of Unlawful 


Assembly—Each Assessor to state hia 
own opinion 


. 1144.—Adultery (Withdrawal of charge 


of)--Proof of Marriage ae 


. 1145.— False Evidence 

. 1150.—Framing of charge of Unlawful 
Agsembl 

. 1188. rounds to be set forth for ree 


mitting sentence of death 


. 1154.—Charge of dishonestly receiving 


stolen property to set forth knowledge 
or belief 


. 1156.—Imprisonment for default of pay- 


ment of fine—A false charge need not 
necessarily have been made in Court . 


. 1163.—Imprisonment and Whipping of 


juvenile Offenders 


. 1178.—Act XV of 1862 when and how 


applicable nee 


Sac RET ST SET EOE, 
er r 





No. 


No, 


No: 


No. 


No. 
No. 


No. 


CIVIL CIRCULAR ORDERS. 


20.—Transmission of Copies of De- 
crees and Certificates, and of Civil pro- 
cesses to the Sheriff ni 
21.—Registration Memos. to accompany 
records of appealed causes 

22.—Stamp on receipts from Suitors for 
money re-paid to them from sums in 
deposit 

23..-Through whom processes to bi 
issued 

24,—Levy of Tullubana 

25.—-Accounts of Publie Curators and 
parties holding Certificates of adminis- 
tration under Section 10 Act XL of 
1858 

26.—Zillah J udges to report the state 
of their Record-rooms 


27.— Warrant of Commitment to the 


. Civil or Criminal Jail, to whom to be 


addressed 


No. 28.—~Small Cause Court Houses 


No. 
1 
ib, | No. 

No 
tb. 

No 
2 1 No 
aus No 
1b. | No 
3 


29. —Deputation and appointment . 
Peons to assist Civil Ameens 


. 80.—-Repeated injunction for compfiance 
with the law regarding proper record of | 


evidence and proper trial of suits as 


. 31.—Holidays for 1866 
. 82.—- Applications for new trials in Small 


Cause Courts—Stamp Duty 


, 83.— Register of Applications for enfore- 


ing a registered Bond or other Obliga- 
tion as enjoined in Section 52 Act XVI 
of 1864 


. 34.—Return called for of Original Suits 


disposed of, and of Stamp Duty levied 
on their institution during March 1865 





1b 


-t 


2b 


CRIMINAL CIRCULAR ORDERS. 


No. 10.~—Warrants of Release and Sentence 
to whom to be addressed 





-F 
- 


No. 12.—Witnesses attendiug before Crimi- 


No. 11.—Appeals remaining undecided in nal Courts should be examined without 
~ consequence of further enquiry and ad- delay TEE G 
ditional evidence being called for ... tb. = 


SMALL CAUSE COURT REFERENCES. 





Mr. John Doyle vs. Allum Biswas. 
Limitation—Suit for balance of adjusted ac- 
count of an Indigo Factory— Verbal ad- 
mission of balance by Ryot l 
Snath Holdar vs. Ram Soonder Chuckerbutty. 
Jurisdiction—No suit to recover payments 
made to save transferable tenures sold 
for arrears of rent under Section 105 
; Act X of 1859 
Chunder Narain Ghose vs. Gouri Nauth Bose. 
Compromise (Execution of, as a decree)— 
uit upon a decree 
Boykunt Nath Bhooya, vs. Ram Nath Bhooya. 
Limitation—-Deposit on account of Revenue 
by sharer of jane estate 
Woomapershad Shaw, m. Shumsher Sirdar 
Mehter. 


Jurisdiction (of Small Cause Court)—Suit 
for stipulated sum for leave to use oe 


meee across lands 10 


Keshab Lal Mitter vs. Masabdy Mundul. 
Jurisdiction—Registration—Enforcement of 


payment of registered Bond ~~ 1] 
Sutto Bhama Dosseea rs. Jameeruddy Khan. 
Instalment Bond—Stamp Duty m 12 

_ Sreenath Roy vs. Mr. D. 8. Ross. 
Principal and Agent ag 1S 


Radhanath Dutt, vs. Gobind Chunder oiaren: 


Limitation—Snuit by Principal against Agent 
for money misappropria —-Computa- 
tion of limitation in case of fraud 19 


Mobubut Mundul, vs. Shoorendro Nath Roy. 


Splitting of cause of action—Value of Cattle 
illegally taken away—Damages æ 20 


REFERENCE FROM THE RECORDER OF 
MOULMEIN, &e. 


| Ma Wine vs. Robert Campbell Burn. 
WY Principal and Agent oe | 


INDEX. 
(PRIVY COUNCIL). 








A. 


MINISTRATION ACCOUNTS. 
PTION. : 
(1) According to the Hindoo Law, a power 
to adopt may be given verbally i 
(2) The widow ofa childless member ofa 
divided Hindoo family is entitled to 
a life interest in her husband’s estate 
after the death of an adopted son 
before attaining majority m 

See Bond. 

AMARAN GRANTS. 

Resumption and assessment of— 
ANCESTRAL PROPERTY. 

Meaning of— ssi 
Annurry Fuxp. See Madras Civil Service. 
APPEAL. 

œ By Act Til of 1843 the decision ofa 
single Judge of the Sudder Court 
of Bombay as to the admissibility 
of a special—was final so far as 
the Sudder Court was concerned ; 
but the Act did not extend to take 
away the right of—to the Privy 
Council 

See Compromise (1) 

See Interest @) 

Annrrpation. See Onus Probandi (1) 
See Privy Council. 
ARMENIAN CHRISTIANS. 
ASSESSALENT. 
See Amaram Grants. 
See Ghatwalee Lands (1) 


B. 


Bonn. 
A-—executed by a widow in possession 

of a zemindary was held binding on 
the adopted son of the late zemin- 
dar, the inference from the evidence 
being that the bond was piven for 
debts which the defendant (the 
adopted son), as owner of the zemin- 
dary, might be liable to pay, and 
that by his own acts he had admitted 
that he actually was liable to th 
payment eos 

a C. 

COMPROMISE. 

(1) A decree of an Appellate Court, ob- 
tained after a—not to prosecute the 
appeal, was held to be an adjudica- 
tion obtained, not only improperly, 
but in effect by fraud sis 

(2) Between husband and wife, being 
Armenian Christians as 


See Execution. 


3 


. 116 


ib, 


. 121 


| E 


sible in— Pa 
94] (4) The po fallibility of Native—in 


See Compromise (2) 


71 


46 
66 


ESCHBAT. 


Consuean Ricans. > 
Suit for restitution of—among Parsees 
not cognizable by Supreme Céfrt of 
Bombay am 
CONSIGNEES, 
Rights and liabilities of— 
Costs. 


ee Ghatwalee Lands (2) 
E. 


9 


Escape. 
Of Jadgment-debtor 
See Tanjore Raj. 
EVIDENCE. 
Proof of mercantile usage aes 
No strict rule as in England can be 
rescribed regaiding the admissi- 
ility of—in the Native Courts in 
India Si 
(3) A copy of a document coming out of 
a Public Office, and certified by the 
Officer in charge of that Depart- 
ment to be a true copy, is admis. 


India is no ground for concluding 
against a transaction when the pro- 
babilities are in favor of it was 
(5) Regarding the latitude with which do- 
cumentary—was received in Indig 
See Family Usage. 
EXECUTOR, 

Without mtending to rule that, in 
all cases where an ordinary adminis- 
tration account has been directed, 
the value in money of a specific 
chattel shown to have been possess- 
ed by an—and not forthcoming, is to 
be charged against bi Heep 
that, notwithstanding the language 
of the decree, it was, in the un- 
doubted circumstances of this case, 
within the competency of the Master 
in taking the. account, and of the 
Court upon the report, to charge 
the—for the value of certain pro- 
perty undoubtedly in the posses- 

` gion of the original—and not 
forthcoming and accounted for. Ag 
to poan stated in the Schedule, 
and in the discharge as made on 
account of just demands in the 
estate, it is competent to the—to 
prove them as made on other dates 
than those stated in the Schedule 
and discharge rsa 108 


INDEX (PRIVY COUNCIL). 


F. 


Facrors. 
Rights and liabilities of— 
Fasuny Usaas. 
Clause 1 Section 27 Regulation IV. 
1827 of the Bombay Code imposes 
no obligation on the Courts to 
ascertain whether there is —, where 
there is no allegation of such fact in 


the pleadings, or where the parties ° 


have waived resort to the course 
prescribed by the Regulation 
FRuNHOLD. See Inheritance (2) 


G. 
GHATWALES LANDS. 

(1) The — in the zemindary of Khur- 
ruckpore are not liable to resump- 
tion and re-assessment under Clause 
4 Section 8 Regulation E. 1793 
relating to Thannah or Police Esta- 
blishments aes 

(2) The Government having persisted in 
their claim, after several decisions 
against them by their own officers 


acting as Judges, were adjudged 
liable to pay all the costs of th 
case aii 
GRANTS. See Amaram— 
H. 
Hinpoo Law. See Adoption. 
See Inheritance. 
See Ramnuggwur. 
See Wiils. 
Huszanp anp Wirz. See Compromise (2) 
J. 
ILLEGITIMACY. See Ramnuggur. 
IMPRISONMENT. 


Relaxation of—of judgment-debtor 
INDEPENDENT STATES. 
The transactions of—governed by other 
Laws than those which Municip 
Courts administer 
INHERITANCE. , 
(1) Partibility is the general rule of Hin- 
doo—; the succession of one heir, 
as in the case ofa Raj, the excep- 


Bee 


tion wee 
(2) No words of—are ite to conti- 
nue to his heirs a Hindoo’s interest 
in a freehold estate a 
See Ramnuggur. 
Insanity. See Limitation (3) 
INSOLVENCY. 
See Limitation (2) 
See Mortgage (8) 


1) Rate of—altered by Privy Council. ... 
a Act XXXII of 1839 not applicable 
to Opium Wagers, but only to debts 
certain in time and amount sae 
(3) Quere.—Whether the discretion of 
the Court in allowing or refusing— 
in cases within the aforesaid Act, 

is liable to review or appeal 


7 | JUDGMENT- DEBTOR. 


Ì 


94 


77 


J. 


Relaxation of imprisonment of—and es- 
cape of— ai 

JURISDICTION. 
The Supreme Court of Bombay on its 
ecclesiastical side declared incom- 
petent to entertain a suit for the 
restitution of conjugal rights at the 
instance of a Parsee wife against 
her husband ae 

See Tanjore Raj. 


K. 


KHATRI. See AT 
KuurgucKroRe. See Ghatwalee Lands. 


L. 


LEASE. : 
A perpetual—of a distinct portion of a 
zemindary is not a transfer within the 
meaning of Section 8 Regulation 


XXV. 1802, Madras Code 
Lire-Inringst. See Sherif s Sale. 
LIMITATION., 


P » C)A party who had been endeavoring, 


99 


42 


5l 


y resort to competent Courts, to 
recover his rights, was held to be 
entitled to avail himself of the ex- 
sat in Section 14 Regulation 

1793, although part of the pro- 
ceedings was erroneous in enforcmg 
an order made by a single Judge of 
the Sudder Court, which was in- 
effectual by reason of its not being 
confirmed by a Second Judge 

(2) Suit by the Official Assignee of a de- 
ceased insolvent to recover a talook 
conveyed (several years before his 
insolvency) by the insolvent, who 
was sole.or chief acting executor of 
his father-in-law's Wall, as a secu- 
rity for his own debt to his father- 
in-law, “not to any other person in 
trust for the benefit of any parties 
who might be entitled to the estate, 
but to the insolvent’s wife who was 
the tenant for life of the residue. 

Held that, in the absence of any 
proof of fraud, the widow's conti- 
nuons and adverse possession for 
more than 12 years barred the 


sult eee 
(3) The words “other good and sufficient 
cause” in Clause 3 Section 18 Re- 
gulation IZ. 1803 include Insani- 
a whether there has been or is a 
mmission of Lunacy or the like, 
or not; and the word “ precluded” 
in the same Clause does not mean 
precluded during the whole term of 
12 years or merely at its commence- 
ment, but means in effect precluded 
during any part ofit. In comput- 
ing the 12 years’ period of—there 
should not be reckoned any time 
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73 
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elapsing while the person for the 
time being entitled to seek redress 
was not free from disability 

See Mortgage (1) 


M. 


Mapras Crvi Service Annuity FunD. 
Refund of excess subsoriptions over 
half value of Annuity ias 
Mainrenance. See Ramnuggur. 
Mercantite Usace.: See Evidence (1) 
ORTGAGER. -` 
1) Bye-bil-wafas or kut-kubalas are re- 
deemable like an ordinary—and 
subject to foreclosure. Limitation 
and mode of procedure in such 
) Tender of - 
(2) Tender of mort -mone “98 
(3) A—executed by an Inaya (who 
has not obtained a certificate and 
discharge) is subject to the lien of 
the mortgagee in priority to the 
claim of the Official Assignee under 
the insolvency Me 


O. 


Onvs ProBaANDI. ` 
(1) Averment of improper consent to ar- 
bitration sui 
' (2) Alienability of Tora Qaras Huk > ... 
Orrum Waazra. See Interest (2) 
P 


Pansees. See Conjugal Rights. 
PRINCIPALS. 
Rights and liabilities of— ive 
Parvy Councm. . 
Practice of the—in the examination o 
questions of improper consent to 


arbitration 
See Appeal, 
R. © 
Rasmxsuaaur. 
Held that the ap t had failed to 
establish the alleged marriage of 


his father with his mother, and that ` 
consequently his claim asa legiti- 
mate son of the late Rajah of— 
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61 
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Ramxvaaur.—( Continued.) 


could not be sustained; that he 
was not entitled to inheritance as 
the illegitimate son of the Rajah, 
because his father, who was a Raj- 
poot, was a Khatri, or one of the 
three regenerate or twice-born 
races, whose illegitimate sons could 
not inherit ; but that he was entitled 
to maintenance out of his’ father's 
estate 
Resumption. See Amaram Grants. 
See Ghatwalee Lands 
Ravizw. See Interest (3) 


8. 


Q) 


SHerirr. 

Powers and liabilities of—as to relaxa- 
tion of imprisonment of judgment- 
debtor ae 

Suerrrr’s SALE. 

A life-interest in residue of real and 

personal property of a testator 


cannot be sold under an execution 
issued in the Supreme Court against 
the property of the testator 


i T. 


Tansone Ras. 

. The seizure by the British Government of 
the—was an act of State over which 
a Municipal Court bas no jurisdic- 

tion si 

TEexperR. See Mortgage (2) 

Tora Gagas Hux. See Onus Proband: (2) 


TRANSFER, See Lease. 
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Waases. See Interest (2) 

Winow. See Adoption (2) 
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Wire. See Compromise (2) 
ILLS 


v» 
Uae 


9 


ag 
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Z. 


ZEMINDARY. See Bond. 
See Lease. 
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The 23rd August 1865. 
Present: 


The Hon’ble C. Steer and E. Jackson, 
Judges 


tice of foreclosure. 


= = Case No. 1153 of 1865. 


Special Appeal from a decision passed by 
the Additonal Principal Sudder Ameen 
of Dacca, dated the 2nd February 1865, 
affirming a decision passed by the Moon- 
siff of that District, dated the 26th De- 
cember 1862. 


Kalee Kishore Chatterjee (Defendant) 
Appellant, 


DETSUS 


Tara Perghad Roy (Plaintiff) Respondent. 


Baboos Hem Chunder Banerjee nud Bama 
Churn Bunerjee for Appellant. 


Baboo Debendro Narain Bose for 
Respondent. 


The prior foreclosure of a subsequent mortgagee 
-does uot relieve the property of the hen upon it 
under the fir-t mortgagee. 

Quære Whether the second mortsngee is the 
mortgagor's legal representative for the purpose of 
the notice of foreciceure unver Section 8 Regu:ation 
XVII of 1806. 

- Where the fitst mortgagee had no knowledge or 
cognizance of the second mortgage or of the foreclo- 
sure proceedings taken under it, the second moit- 
g'gee has no just ground of complaint that the 
notice of foreclosure was served, not on him, but on 


the mortgagor. 

Tun first objection taken against the 
judgment is in regard to a tank and its banks. 
Both the Courts below have held that, while 
the north side and south side and the west 
ride of the tank belong to, and are in posses- 


to the plaintiff, and isin his possession. It is 
said that the Priucipal Sudder Ameen has 
found that the claim of the plaintiff to this 
tank is not established, but he has never- 
theless decreed to the plaintiff the right and 


Mortgage—Prior foreclosure of sub- ) possession of the eastern bauk, and has over- 


sequent Mortgagee—Service of no- | ruled the defendant’s plea of limitation in 


regard toit. This is, however, a misappre- 
hension, for, as already observed, the Princi- 


pal Sudder Ameen hua, without doubt, found 


that, while the plaintiff has failed to prove 
hig title to three sidesof the tank, he has 
proved his title to the east side, and his pos- 
session also. 

The next objection is in regard to the de- 
cision arrived at by the Principal Sudder 
Ameen on the llth issue, and in regard to 
this it is said that his order is inconsistent 
with his finding: It is so certainly, but the 
inconsistency arises out of a palpable blunder 
in writing the word plaintiff for the word 
defendant in the concluding part of his deci- 
sion on this issue. 

The third objection refers to the. mode in 
which the Lower Court has disposed of the 
question as to the respective rights of a prior 
and a subsequent mortgagee. Jt was first 
argued that a subsequent mortgagee, who had 
proceeded to foreclose lis mortgage, could not 
be ousted by a prior mortgagee whose fore- 
closure was subsequent to ‘his. But this 
contention was after a little timé given up, 
and it was then urged that, admitting that 
the prior foreclosure of the subsequent mort- 
gagee did not relieve the property of the lien 
upon it ander the first mortgagee, still, inas- 
much as by the act of the foreclosure the 
subsequent mortgagee became the representa- 
tive of the mortgagor, the plaintiff who re- 
presents the first mortgagee, should have re- 
eognized the status of the defendant who 
represents the subsequent mortgagee, and 


sion of, the defendant, the east side belongs | should lave served the notiee of foreclosure 


- 
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upon him, and not on the original mortgagor, 
when he, having notice of the application to 
foreclose, would have had the option of pay- 
iog off the first mortgage. Inasmuch, then, 
as the notice of foreclosure under the first 
mortgage was not on the defendant, the le- 
gal representative of the original mortgagor, 
it ig contended that that mortgage has, in 
fact, Dot been foreclosed at all, and “the pre- 
sent suit of the plaintiff for possession on the 
ground of foreclosure is untenable. 

That the second mortgages is the mort- 
gngor’s legal representative for the purpose of 
the notice under Section 8 Regulation XVII 
of 1806, is nota settled point, But where, 
as in this case, it does not appenr that the 
first mortgagee had any knowledge or cogni- 
zance of the second mortgage, or of the fore- 
closure proceedings taken under it, the ob- 
jection is not valid that he ought to have 
served the notice on the defendant. He 
served it on the mortgagor, the party upon 
whom the Jaw directs that it shall be served ; 
and so far from there being any just ground 
for the defendant to complain in the matter, 
he has clearly neglected to look after his own 
interests. He sbould bave known pf the 
prior mortgage, and he sbould have kept him- 
self informed if any thing was done to fore- 
close the mortgage ; but he did nothing, and 


if he has now lost his lien upon the property, - 


he has brought that upon himself. 

In this view, we think the judgment of the 
Lower Court, awarding possession to the first 
mortgagee, to be right and proper, and we 
dismiss the special appeal with costs. 


The 28rd August 1865. 
Present: 


The Hon’ble H. V. Bayley and E. Jackson, 
Judges. 


Jurisdiction (of Civil Court)—Dect- 


sion of incidental question of title 
by Revenue Court. 


Case No, 1284 of 1865. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of Jessore, 
dated the 17th February 1865, reversing 
a decision passed by the Moonsiff of that 
District, dated the lst June 1863. 

Doss Monee Dosses (Plaintiff) Appellant, 

VETSUS 
Huronath Roy and others (Defendants) 
i Respondents. 


REPORTER, Rulings. [Yol. IY 


Baboo Bhowanee Churn Dutt for Appellant 
Baboo Bungshee Dhur Sein for Respondent 


The decision of a Revenne Court incidentally try 
ing, for the purposes of a suit under Act X of 1859, » 
question of title, is not final go aas to bar a snit in th 
Civil Court to establish a tiile declared by the Reve 
nue Court to be invalid. 

Tae Principal Sudder Ameen isin erro, 
in the weight which he allows to the decisior 
of a Deputy Collector under Act X of 185% 
incidentally trytug, for the purposes of a guin 
under that Act, a question of title. The 
Principal Sudder Ameen considers such æ 
decision final and conclusive, and that no 
guit founded upon a title declared bad by 
such a decision can be preferred in the Civil 
Courts. We think he isin error. The de- 
cision in question is good solely for the pur- 
poses of that suit; and the suit now pre- 
ferred to establish the title declared by the 
Deputy Collector to be invalid, must be heard 
and determined. 

Principal Sudder Ameen’s judgment re- 
versed, and suit remanded for re-trial. 

Costs to follow the result, ns i 





The 23rd August 1866. 
Present : 
The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Different suits on different causes of 
action having common object. 
Spectal Appeals from a dectsion passed 
by the Judge of Hooghly, dated the 18th 
February 1865, affirming a deciston 
passed by the Principal Sudder Ameen 
nP S District, dated the 30th May 

1864. 


Case No. 121! of 1865. 
Messrs. R. Watson and Co. (Defendants) 


Appellants, 
versus 
Pokhur Doss Paul and others (Plaintiffs) 
Respondents. 
Messrs. R. T. Allan and J. S. Rochfort for 
Appellants. 


Baboos Sreenath Doss and Onoocool 
Chunder Mookerjee for Respondents. 


Cuse No. 1891 of 1866. 


Mohinee Dossee and another (Defendants) 
Appellants, es 


VETSUS 


Pokhur Doss Paul and others (Plaintiffs) and 
others (Defendants) Respondents, 
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The Court of first instance took this view 
of the case, and dismissed the plaintiff’s suit 
without going into the merits; but the Judge 
on appeal held that the statements referred 
to were not iu reality contradictory, and re- 
manded the case for trial on the merits. 

This order is now appealed against spe- 
cially, and Norton on Evidence, pp. 45, 288, 
and 289; and Smith’s Leading Cases, pp. 424, 
425, in re the Duchess of Kingston, have been 
quoted in support of the allegation that . the 
plaintiff is estopped by his two contradictory 
statements. j 

The arguments ndduced iu support of the 
second special appeal are to the same effect, 
with the addition that the Principal Sadder 
Ameen, who first decided that the property 
was separately acquired, had no right to 
travel beyond the record, or to give an 
opinion that the plaintiff might bring another 
suit to establish his joint rights; page 68, 
Volume I, and page 20, Volume VII, of the 
Select Reports were quoted in support. 

_ We see no reason to interfere, and we 
agree with the Judge that the two statements 
made by Pokhur Doss are ouly nominally 
discrepant. In his first he distinctly sues 
for the property as his separate and self- 
acquired estate; in his second he still re- 
iterates the samo assertion, but adds that, as 
the .Principal Sudder Ameen hnas decided, 
that, although the property might have been 
separately acquired, it was, by reason ‘of its 
having been acquired whilst the family was 
still joint, of the mature of joint estate, he 
conforms to that decision and sues for his 
share of it as joint estate. He nowhere 
retracts his original assertion. that the pro- 
perty wavhis really self-acquired, but sues 
-for his shure of it as joint property as it were 
under protest, remarking that the Principal 
Sudder Ameen’s order compels him to do so. 

With regard to the objection (hat a party 
cannot be allowed to shift his ground in a 
suit, and fall back upon another line of plead- 
ing when his original plea is decided against 
him, we think that the present case is quite 
distinct from that in which such a ruling has 
been laid down. The decisions quoted refer 
to different and irrecoucileable plens taken in 
one and the same suit; as, for instance, a 
ryot first pleading & mokurruree pottah, and, 
on that failing him, falling back on his gene- 
ral rights as au occupant ryot. But there is 
nothing in the precedents quoted to make it 
illegal for & party to bring two different suits 
on two different causes of action, although 
the object to be gained in each may be one 


and the same. 


Baboos Juggodanund Mookerjee and Khet- 
tur Mohun Mookerjee for Appellants. 


Messrs R. T. Allan and J. S Rochfort 
and Baboo Upprohash Chunder Mookerjee 
for Respondents. 

A party may bring two different suite on two 
different causes of action, although the object to be 
gained in each may be one and the same. 

Tue facts of his case are as follow :— 
Mesars. Watson aud Co. brought a suit 
against one Palaram, and in execution of the 
decree obtained by them attached certain 
property as being that of their judgment- 
debtor. Objections were preferred to the 
sale on the part of Palaram’s brothers, Po- 
khur Doss and others, on the allegation that 
the property attached was not joint family 
estate, but had been separately acquired by 
themselves. These objections were even- 
tually overruled, and Pokbur, one of the bro- 
thers, then brought a regular suit against 
Watson and Co., to reverse the sale and have 
his title to the property confirmed, alleging, 
as before, that it was his separately acquired 
estate, and that his brother Palaram had no 
title to it. - 

That case was decided against Pokhur 
Doss ; the Principal Sudder Ameen holding 
that, as the property had been acquired 
whilst the family was joint, it must be con- 
sidered, according to the principles of Hin- 
doo Law as the joint estate of all the bro- 
thers. 

Pokhur Doss then brought the present suit, 
altering his pleadings in accordance with the 
‘finding of the Principal Sudder Ameen, and 
suing to recover his share of the foint family 
property. 

- Both the Principal Sudder Ameen and 

the Judge on appeal held this second suit to 

come under the provisions of Section 2 Act 

VIII of 1859, being on the same cause of 

action as that originally determined,and to be, 

therefore, barred. 

On appeal to this Court, it was held (vide 
remand order, dated 20th July 1868, Nor- 
man and E. Jackson, J J.) that the two 
causes of action were not the same, one being 
for recovery of separate, the other of a share 
in joint property, and the case was remanded 
for trial on the merits. 

The defendants, Messrs. Watson and Oo., 
and Mohinee Dossee and others, appellants 
in suit No. 1891 also before us in special 
appeal, then pleaded that the plaintiff w 
estopped from proceeding in his suit, inas- 
much as he had deliberately made and veri- 
fied in the course of the two suits two en- 
tirely distinct and contradictory statements. 












































4 Cini! 


The objection taken by the special appel- 
lant on the basis of Circular Order No. 88 of 
1848, which prohibits officers from travelling 
outof the record, or of deciding points not 
before them, has been, we observe, disposed 
of in the remarks of the presiding Judges of 
this Court on the remand. 

And with regard to the special appellant's 
last contention that, ifthe property be shown 
to be joint, the special respondent mast take 
his share of the debt for which the property 
was sold. We see no reason for expressing an 
opinion, that point not having been pleaded 
_ below, and not being before us now. 

We dismiss both these appeals with costs. 


The 24th August 1865. 
Present: 


The.Hon'ble F. B. Kemp and W. S, Seton- 
Karr, Judges. 


Judgment of Appellate Court. 
Case No. 1399 of 1865. 


Special Appeal from a decision passed by 
Baboo Huro Gouree Bose, Principal 
Sudder Ameen of Chittagong, dated the 
10th March 1865, affirming a decision 
passed by the Moonsiff of that District, 
duted the 30th July 1863. 


Korban Ali and another (Plaintiffs) 
Appellants, 


VETSUS 


Ashan Ali alias Lotf Ali and others 
(Defendants) Respondent. 


Baboo Gopeenath Mookerjee for Appellauts. 
No one for Respondents. 


The judgment of an Appellate Court (instead of 
merely end: ramg the opinion of the Court of first 
instance) should contain the point or points for de- 
termination, the decision-thereupon, and the reasons 
for such decision. f 

Tae Prinsipal Sudder Ameen has not 
passed a proper decision in this case., The 
suit involves points of considerable intricacy. 
The Court of first instance has given an 
elaborate decision. The Principal Sudder 
Ameen contents himself with endorsing the 
opinion of the Court of first instance. This 
is not what the Law requires. ; 

The judgment of the Appellate Court 
should coutain the point or points for deter- 
minstion, the decision thereupon, and the 
reasons for such decision. 
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The case is remanded. The Principal 
Sudder Ameen will record a proper decision, 


meeting the requirements of Section 185 of 
the Code of Civil Procedure. 


The 25th August 1865. 
Present: - 


The Hon'ble G. Campbell and A. G. Mac- 
pherson, Judges. 


Arbitration (order of reference to)— 
Difference of opinion among arbi- 
trators. 


Case No. 702 of 1865. 


Spectal Appeal from a decision passed by 
the Additional Judge of Bhaugulpore, 
duted the 22nd December 1864, affirming 
a decision passed by the Principal Sudder 


Ameen of that District, dated the 21st 
June 1864. ` 


Futteh Singh and others (Defendants) - 
Appellants, - ° 


versus 

Gango (Plaintiff) Respondent. 

Mr. C. Gregory for Appellants. 
Baboo Dwarkanath Sein for Respondent, 


An order of reference to arbitration shonld pro- 
vide for difference of opinion among the atbitrators, 
and authorize a majority to decide the case, 


Ir is gregily to be regretted that the nd- 
vantages of arbitratinn {so beneficial for the 
settlement of disputes in this cuuntry) should 
be lost owing to the habitual and most inex- 
cusable neglect of the Mofussil Courts to 
comply with the very simple and salutary 
provisions of the Code of Civil Procedure re- 
garding arbitration. Many cases which have 
come before this Court, show the constant 
omission to draw out a proper and definite 
arbitration award as required hy the Law, 
Cases are fluwing to the arbitrators in the 
most vague terms. In this case, we feel re- 
luctantly compelled to declare the arbitration 
award a nullity, because being not unani- 
mous, but that ofa majority of 5 to2. There 
is no order as required by Section 316 pro- 
viding for difference of opinion between the 
arbitrators, and enabling a majority to decide 
the case. The case is remanded for re-trial, 
and we trust that we shall not continue to 


‘have occasion to remark on the absence of 
proper and legal arbitration orders. 
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purchased a decree, which Raj Kiisto Paul 
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~. The 26th August 1865, 
Present: 


The Hon’ble W. S Seton-Karr and 
F. B. Kemp, Jadges. 


Mortgage—Sale of equity of re- 
demption in satisfaction of decree. 


Case No. 193 of 1865. 


held against some of the Biswases for 7,000 
rupees. The Paul, original mortgagor, 
refused to give up his rights over the mort- 
gage, unless the purchaser of the same took 
also his rights under the separate decree for 
the debt. Nistarinee then took out exe- 
cution of this decree so purchased, and on 


the I7th of November 1864, put up 


ae r and sold the equity of redemption held by the 
the Principal Sudder Ameen of Nuddea, Biswns shareholders, and purchased the’ same 


dated the 28th March 1865. h 
; herself at various sales beld towards the 
Sreenath Mookerjee and others (Defend-| snd of November 1864. 


Regular Appeal from a decision passed by | 


ants) Appellants, 
versus 


Nerto Kallee Dossee, mother and guardian 
of Judoonath and Rakhal Doss Biswas, 
(Plaintiff) Respondent. 


Baboos Hem Chunder Banerjee and Chun- 
der Madhub Ghose for Appellants, 


Baboo Mohendro Lal Shome for 
Respondent, 

In a sale of the equity of redemption, if the 
debtors are duly warned by notice that their property 
will be put up to sale in satisfaction of a dence, 
and they do not appear or take steps to satisfy rhe 


debt and ietain their equity of redemption, therr ' 


equity of redemption is .iable to be extinguished 
when there is ne proof of faud., 











The equity of re- 
demption, till then held by the Biswas shate-- 
holders, thus apparently passed into other 


hands. 


In this state of things, the plaintiff 
immediately instituted & suit 10 compel 
Sreevath Mookerjee to receive a share of 
the debt, and to refund, on receipt of the 
inoney, a propo! tionate share of the property. 
Several persons were made defendants ; but 
they- filed answers either admitting the 
plaintiff's claim, or making no substantial 
defence. 

The renl contest in the suit is between 
some of the Biswas shareholders and Sree- 
nath ; and his main contention is that, on 
the above statement of facts, which he 


Tae main facts, out of which this appeal | 
arises, ure not disputed, and are as follow :— 

The properties in dispute in the suit, con- ` 
sisting of certain valuable putnees aud some ; 
other property, were mortgaged for a debt, 
by Mohesh Chunder Biswas, the fatherof | 
the minors and others, to Raj Kristo Paul. ' 
This person subsequeutly brought a suit for 
obtaining possession of the properties. | 
Subsequently, again, an arraugement was | 


scarcely disputes, the plaintiffs huave lost 
their equity of redemption aliogether, aud 
are out of Court. 

The Principal Sadder Ameen has recorded 
an elaborate judgment, in which he dwells 
much on a decision of the High Court in 
another suit between simular parties, f. c. 
Biswases and Pauls, as to the reatitation 
of certain shares in the same mortgaged 
property, and in which he rnles that the 


eutered into by Ishan Chunder Biswas, a 


sharer in the estate, and by Sreenath on the! 
one side, with Raj Kristo Paul, with a view i 


to redeem the mortgage. Raj Kristo Paul 
and Jibun Paul then agreed that each of 
the Biswas shareholders might recover his 
share of the property, oy prying his share 
of hia debt; and the defendant Sreenath 


then paid to the Pauls the sum of 20,000, 


rupees, and obtained fiom them the mort- 
gave over the property of the Biswases, 
which was th:n estimated at 24,849 rupees, 

In this state of things, Sreenath stepped 
into the shoes of the Pauls, and the Biswas 
shareholders would each have had against 
- him their equity of redemption by paying 
their respective shares of the debt. 

But, on the same day when this purchase 
was effected, or the 26th of Choitro 1266, 


Nistarinee Debia, the wife of Sreenath,: 


sale by Nistarinee has-in no way altered 
the real legul position of the parties ; that 
the sale was intended to defraud the plaint- 
iffy ; that Sreenath kuew very well that the 
effect of that separate sale was not to cancel 
the equity of redemption ; and that Sreenath 
hus not acted honestly in lending himself 
to such transactions. Accordingly, for 
these and other reasons, the Lower Court 
has given a decree to the plaintiffs, empower- 
ing them to get back their shares in the 
property on payment of their shares of the 
debt within two months. 

We have had the case fairly aud fully 
argued on both sides, but are quite clear 
that the decision of the Principal Sudder 
Ameen cannot stand. 

In the firat place, the suit brought by 
Bishtoo or Bishen Chunder Buawas for his 
share, according to the terms on wineh 
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redemption was to be effected, has one point , we can only enforce that Law in his favor 


of annlogy with the present case entirely | when he appeals to it, however hard the 


wanting. 


Court on the 8th of July 1864 (Justices 


In that snit, decided by the High | case may be thought by the plaintiffs. 


In this view, finding a marked difference 


Morgan and Shumboonath), there was no f| between this suit and the former, finding 
question of any other decree for a debt] the equity of redemption to be legally 
under which, in execution, the equity of | extinguished as far as the plaintiffs are 


redemption could have been brought up. 


concerned, and the proceedings to be strict- 


All that the High Court says in the former | ly correct in law, we must decree the appeal, 
decision regarding the equity of redemption | and reverse the decision of the Lower Court 


as still subsisting, may be very true ; and | with costs. 


were the circumstances exactly the same, ° 
we now might take the same view of the! 
‘matter as our learned colleagues But, as | 


_ we have said. the circumstances are not the 
srme. Sreenath and Nistarinee in this case 
have two rights: Sreenath has the mort- 
gngor’s rights, and, under the execution 
sale by Nistarinee, the rights of the Biswases 
to redeem their shares have entirely passed 
away. Therefore our decision need not 
in the least conflict with that of our col- 
leagues ; nor will anything said by them 
as to the obligation, either of the Pauls or 
of Sreenath, to return the property on 
receiving payment of the debt, at all apply 
to this case. Bistoo Chundra, we observe, 
was no party to the separate decree. 

Then, as to the transaction itself, by 
which Nistarinee put up aud sold the eqnity 
of redemption, when the decree for 7,000 
rupees passed into the hands of Nistarinee, 
the debtors were duly warned by notice that 
their property would be put up to sale in 
satisfuction of the same, and yet they never 
appenred, and never took any steps to 
satisfy the debt, and to retain their equity 
of redemption, though we observe that 
other shareholders, not the plaintiffs in this 
action, did appear at the time, and did raise 
vain objections. 

As to fraud, of which something has been 
thrown out, there is certainly none on the 
part of Sreenath. Everything was done 
fairly by regular procedure, and with notice 
to the plaintiffs ; and, if parties will not take 
proper steps to secure their rights or equities 
over valuable property, when imperilled 
by process of law, we can only comment 
on their apathy and neglect, but must 

se to help them. 
E may be that Sreenath all along has 
been keenly alive to his own interests, and, 
aided by some legal knowledge, has pursued 
a course which is not favorable to the 
interests of the Biswases ; but there is no 
proof and no attempted proof of any viola- 
tion of trnst or of fraudulent dealing. And 
if Sreenath has kept strictly to the Law, 


ed 


The 26th August 1865. 
Present: 
The Hon’ble G. Campbell and F. A. Glover, 
Judges. 


Act VIII (B. 0.) of 1862—Zemindary 
Dak—OCharges—Biabllity of Putnee-- 
dars. 





Case No. 810 of 1865: 


Special Appeal from a decision passed by 
the Judge of Rungpore, dated the 80& 
December 1864, reversing a decision 
passed by the Moonsiff of that District; 
dated the Sth July 1864. 


Bissonath Sircar (Defendant) Appellant, 
versus 
Ranee Shurno Moyee (Plaintiff) Respondent. 


Baboos Lulleet Chunder Sein and Issur 
Chunder Chucksrbutty for Appellant. 

Baboo Sreenath Doss for Respondent. 

Act VIII (B. C.) of 1862 does mot relieve put- 
needars from their liability tinder the old laws of- 
paying the seminglary dak charges. 

Tae question in this case is, whether the 
zemindar is antitled to reimburse himself 
from the putneedar for the dik charges . 
imposed upon him by Bangal Act VIII of 
1862. It appears that the putneedar, on 
acquiring the putnee in 1250, bound himself 
to pay the Government jumma of 4,569 
rupees and 200 rupees malikana to the ze- 
mindur. . He also engaged to obey and com- 
ply with all the Laws of the Criminrl and 
Revenue and other Courts enacted or to be 
enacted. The Judge says that the putnee- 
dar defendant has hitherto borne the dak 
charges under the old laws. No issue was 
made on this point, and it is not now admit- 
ted, though a petition Bled by the other side 
seems to leave little doubt of the fact. 

We think that Act VIIT of 1862 was not 
intended to impose a new tax, but to congo- 
lidate and regulate an old liability. Pri- 
marily, the sermindars are in all cases liable 
to Government; but it was not designed te 
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alter any right of reimbursing themselves 
from under-holders which they might pos- 
sess. In the case of ryots all liabilities are 
required by law to be consolidated and in- 
cluded in the pottah, and a liability beyond 
the stipulated rent could not be urged; but 
this does not seem tobe so in regard to 
intermediate holders, and at any rate the 
general engagement to comply with the laws 
of the different Courts we take to be an ac- 
ceptance of the Criminal and other liabilities 
attached to the land. It would be no forced 
coustructiqn to include under these terms 
the liability to forward the d&ik imposed by 
the old custom and law. If, then, the de- 
feudant was liable for the dak service under 
the old law we are of opinion that he is 
liable to pay to plaintiff the dak charges 
under the new law. But as there has been 
no issue on the fact, we concede to him a 
remand to fiad whether, in fact, he bore the 
dak service charges under the old law. If 
bis petition regarding the dak is genuine, 
and hé cannot show that he got credit from 
the zemindar for the amount expended by 
him, fhis case must be given against him. 


The 26th August 1865. 
“Present: 


The Hon’ble G. Campbell and F. A. Glover, 
Judges. 


: Htahomedan Law of Husband and 
Wife—Purohase by Wife. 


Case No. 1872 of 1865. 


Special Appeal from a decision passed by 
the Additional Principal Sudder Ameen 
of East Burdwan dated the 14th Feb- 
ruary 1865, modifying a decision passed 
by the Sudder Ameen of that District, 
duted the 25th January 1864. 


Shaikh Nasoo and another (Plaintiffs) 
Appellants, 
versus 
Mahatal Beebea and others (Defendants) 
Respondents. 


Baboo Rajendur Misser for Appellants. 
Baboo Greeja Sunkur Moajoomdar and 
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life time, with money given to her by him on account 


dower. 


Tuis is a Mahomedan case. Plaintiffs 
claim as heirs against the widow certain 
property bought by her as her own many 
years before her husband’s death. Her 
dower deed is not proved; but it is found as 
a fact that the husband gave her the. money 
on account of dower, and that she herself 
bought the property’ Under the Mahome- 
dan Law of husband and wife, there can be 
no doubt that, in the absence of any proof of 
fraudulent intent, this is quite sufficient, and 
ag against the heirs there could be no fraud ` 
when these transactions took place. The 
appeal is dismissed with costs, 

Respondent makes a cross-appeal respect- 
ing herright to retain the remaining pro- 
perty for a balance of dower; but that not 
being proved, there is no ground, and the 
cross-appeal is rejected. 


of 





The 26th August 1865. 
Present : 


The Hon’ble C. Steer and Shamboonath 
Pundit, Judges. 


Jurisdiction (of Small Cause Court) 
—Special Appeal —Suit for damiges 
without allegation of special pecu- 
niary damage, 


Case No. 1194 of 1865. 


Special Appeal from a decision passed by 
the Judge of Tipperah, dated the 4th 
February 1865, reversing a decision 
passed by the Moonstff of that District, 
dated the 29th November 1864. 

Raj Chunder Chuckerbutty and others 
(Defendants) Appellants, : 


versus 

Ponchanun Surmah Chowdhry (Plaintiff) 
Respondent. 

Baboo Kalee Kishen Sein for Appellants. 

Baboo Nil Madhub Sein for Respondent, 


A Small Cause Court cannot take cognizance of 
a suit for damages under 600 rupees, where there is 
vo allegation in the plaint that any special damage 
of a pecuniary nature has resulted from the injury 
complained of 

A special appeal lies in such a case, 


Aw objection was made that, the present 


Houlvie Syed Murhumut Hossein for suit being one for damages under 500 ru- 


Respondents, 


pees, an appeal will not lie We over-rule 


Under the Mehomeden Lew of husband and wile, # | this, as there is no allegation in the plant 


wife may (except with any frandulent intent) pui- 


that any special damage of a pecuniary na- 


chase property as her own, during her husband’s ture has resulted from the injury complained 


Civil 





— 


of. Therefore, it was not acase of which 
the Small Cause Court could take cogni- 
zance, and not such a case, therefore, on 
which no appeal lies to this Court. 

This isa suit for damages fur a slander 
upon the plaintiff 

Itis urged that the Judge, who merely 
finds that there was an accusation of theft 
against the plaintiff which was not brought 
home to him, is not sufficient to hold the 
defendant amenable for damages. 

A. mere accusation is certainly not suff- 
cient; but the Judge has recorded reasons 
for holding that the accusation was false, and 
a false accusation implies malice, which is 
certainly a ground for damages. 

It is next urged that full costs have been 
awarded ; but ns ic was discretionary with 
the Judge to award what costs he thought 
proper, and we think full costs was a very 
proper order, we reject this plea also. 

The special appeal is accordingly dis- 
missed with costs. 


The 28th August 1865. 
Present: 


The Hon’ble C. Steer and Shumboonath 
Pundit, Judges. 


fraudulent Sales—Mesne profits— 
Right of suit. 


Case No. 1804 of 1866. 


Special Appeal from a decision passed by 
the Judge of Purneah, dated the 9th 
February 1865, modifying a decision 
passed by the Sudder Ameen of that Dis- 
trict, dated the 17th September 1864. 


Monohur Doss (one of the Defendants) 
| Appellant, 
versus 


Shaikh Lutafut Hossein (Plaintiff) and 
others (Defendants) Respondents. 


Moulvie Aftabooddeen Mahomed for 
Appellant. 


Mr. J. Baptist for Respondents. 


A sued B, U, and D to declare as frnudulent the 
sale of an es'ate by B his debtor to C, and the sala 
of half the same by Cto D. Both sales were found 
to be fraudulent, and A was declared entitled to sell 
only 2 annas of the pr perty which was the ext nt of 
B's hmo init. E, (eina under subsequent assisen- 
ment from B, now sues for mesne piofits of Ba 
alaro during the time that A’s case was pending In 
which D had leaded his possession of an 8 annas 
share. HELD that Æ has no right of suit wst D, 
and that the decres in A’s suit gave no mghts to B 
such as could be assigned to Æ for the purposes of 


this suit. 


metnine 
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In the trial of this suit neither the 
Sudder Ameen nor the Judge appears to 
have had the least idea of the matter they 
bad to deal with. 

The suit ig a regular suit brought by one 
Lutafat Hossein against Monohur Doss for 
wasilat during the time that a certain former 
suis was pending trial. Lutafut Hossein 
was no party to thatsuit, but he bought 
the right of Gohuroonissa to sue for the 
wasilut, ; 

It appears from the decision in the former 
suit that one Chumun Lal had got some 
decree agninst Golhuroonissa. He tried to 
execute it, but was opposed. He theu insti- 
tuted another suit against Chand Monee and 
others to declare Gohuroonissa’s deed of sale 
in her, Chand Monee’s, husband’s favor of 
a 16 annas of the property described 
in that deed, ns false and fraudulent. He 
also alleged that the sale by Chand Monee 
of 8 annas of that 16 annas in favor of 
Mouohur was also false and fraudulent. It 
was declared in the judgment in that suit 
that both these deeds were false and fraudu- 
lent ; but, as by the investighition, it appeared 
that Goharoonissa owned only 2 annas of 
the propetty alluded to in those deeds, the 


other 14 being owned by Daud Ali, Chumun - 


Lal was declared only entitled to sell in exe- 
cution of his claim against Gohuroonissa those 
2 annas. 

What title does this decree in favor of 
Chumun Lal give to Gohuroonissa to sue 
Monohur for the mesne profits of the 2 annas 
share of the property which was found to 
belong to Gohuroonissa, itis hard to say. 
If she has no title, the plaintiff, a purchaser 
fiom her, can have no title either. 

Now, it has been seen that Gohuroonissa 
set up Chand Monee to represent that she 
had purchased her property with a view to 
defraud Chamun Lal; Monohur is said to 
have bought half the property from Chand 
Monee. Now, in whatever light we look 
upon Monobur, no suit will lie against 
him by Gohuroonissa. If he was a party 
to the fraud of Gohuroonissa in the sale by 
her to Chand Monee, he cannot be sued by 
Gohuroonissa : both being parties to the same 
fraud. If Monohur was an innocent pur- 
chaser from Chand Monee, knowing nothing 
of her fraud, he is not amenable to Gohur- 
oonissn for mesne profita: for he was in 
possession under a title which Gohuroonissa 
herself had helped him to consider as good 
and valid. 


But even if an action would lie against 


| Monohur, on the ground that he was, during 


bad 
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the pendency of the former suit, in posses- 
agion of 8 annas of the property out of the 
16 alleged to have been sold to Chand Monee, 
what warrant is there for saying that the 
8 annas sold to him included the 2 annas 
belonging to Gohuroonissa? The 8 annas 
soid by Chand Monee might bave been 8 
annas out of the 14 belonging to Daud Ali, 

In this view, we reverse both the judg- 
ments of the Lower Courts, and dismiss the 
plaintiffs suit with all costs. 


The 29th August 1865. 
Present : 
The Hon’bie H. V. Bayley and E. Jackson, 


Judges. 
Evidence-—-Admission of forged docu- 
ment—Absence of erasure or altera- 
tions, ° 
Case No, 1408 of 18665. 


Special Appeal from a decision passed by 
the Judge of Behar, dated the 18th 
°" February 1865, reversing a decision 
passed by the Moonsiff of that eee 
dated the 27th July 1864. 


- Ram Suhaye Singh (Plaintiff) Appin 
vETSUS 


Oodest Singh and others (Defendants) 
Respondents. 


Baboo Bhuggobutty Churn Mitter for 
. Appellant. 


Mr. C. Gregory for Respondents. 


The absence of erasures or alterations is no ground 
for admitting what is at first sight a palpable orgery 
to be a true documents. 

THIs is a suit to recover possession of 13 
Dams of Mouzah Sarga, Pergunnah Gobi. 
The first Court decreed the claim on the 
merits. Certain of the defendants who 
alleged to bethe proprietors of 5 annas of 
the mouzah appealed to the Judge, urging 
that they hed put forward the plea of limit- 
ation in bar of the suit, but that no issue 
had been laid down on that point, and no 
decision recorded upon it. The Judge 
thereupon Inid down the issue, and proceed- 
ed to determine it upon the evidence taken 
before the first Court. He ultimately 
dismissed the plaintiff's whole suit, holding 
their plea in bar to be good. 

On special appeal, it is said that the 
Judge should under the circumstances have 
remanded the case to the first Court to allow 
‘the plaintiff to put in additional evidence 
to prove his possession. We think this 


objection would be valid, if the plaintiff 
could show us that he asked for time before 
the Judge to adduce further evidence, or if 
be could show that no issue bearing upon 
the point had been raised by the first 
Court, and no evidence on possession had 
been taken by that Court. So far from this 
being the “case, however, we find that the 
plaintiff's pleaders in the Judges Court 
argued the point of limitation on the evi- 
dence which had been recorded in the first 
Court, and did not press the Judge to pdmit 
any further evidence, In fact, also, the first 
Court did raise an issue on the question of -> 
possession, and evidence was adduced on 
that issue, although no special plea of limit- 
ation was referred to. 

We would not, therefore, have remanded 
this case on@that ground of special appeal. 
Bot we think that the next ground of special 
appeal requires a remand, The Judge has, 
in deciding the question of limitation 
against the plaintiff, given a special weight to 
a deposition of the plaintiff alleged to have 
been made by him in the Fouzdaree Court 
after the judgment of the first Court had 
been passed, in which deposition it is snid 
that plaintiff admitted that Le had sold the 
whole of the 18 Dams as alleged by the 
defendants. Itis said that the plaintiff had 
petitioned, stating that this deposition was a 
forgery, but that the Judge, without making 
sufficient enquiry, had held it to be a true 
deposition. The Judge appears to have 
sent for the original deposition, and he 
remarks that that deposition conteined no 
erasure or alteration of any sort, and upon 
this he considers that it is quite certain 
that the plaintuf did make the deposition. 
We would in the first place remark on the 
improbability that the pluintiff, having 
obtained a decree for the 13 Dams of Mouzah 
Sarga, for which he had preferred a suit in 
the Civil Court, should at once go to the 
Fouzdaree Court and depose that the state- 
ments of the defendant in that suit, to the 
effect that he had sold those 13 Dams to 
them, was true. It is not enough, then, for 
the Judge to see that there are no erasures 
or alterations in the deposition alluded to ; 
it is necessary that the Judge should enquire 
whether any such deposition was really made 
by plaintiff or not. Primd facie, there is 
the strongest presumption that he could not 
have given any such deposition It is impos- 
sible, on any reasonable view of the matter, 
to understand that he could have deposed to 
the truth of the very fact which had already 
been held in his favor in the Civil Courts to 
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be false. But whether he did make sucha} Raj Gobind Dey (Plaintiff) Appellant, 
deposition, or whether the alleged statement bertus 
was by mistake or fraudulently inserted into 
the deposition, is a question which we direct 
that the Judge will make the most careful 
personal enquiries into. We are surprised) Baboo Rajendurnath Bose for Appellant, 
that he should not have remarked the| Baboo Nil Madhub Sein for Respondents. 
extreme improbability of any such _deposi- 

A paternal uncle's daughter’s son cannot inherit 


tion having been made. So many suspicious 
circumstances of this nature appear in cases a to Hindoo Law as laid down in the Dya- 


from the district of Behar, that we think it 
right to call the Judge’s special notice to| THe following genenlogical tree will assist 
them. If, when a charge of forgery is | the consideration of this case :— 


Rajessuree Dossee and others (Defendants) 
Respondents. 


- brought, the Judge makes a summary en- Bisto Pershad 
quiry, such as he has done in this case, and ss 
admits what is at first sight a palpable gee peapeoateln ited ue 
forgery to be a true document, this crime of} Ram Shunkur, | a daughter married. 
forgery which appears to be so rife in Zillah ne Eee 
Bebar will not be checked: @V¥e state that Hac Parsha: 
the crime is rife in that district, because so Raj Gobind, 
many instances of it have come to our notice aaa 
on appeal. Bisto Pershad, the common ancestor, died 


We reverse the judgment passed by the leaving threesons, The eldest, Gourbullub, 
Judge, and remand the case to him in order | bad a son who died unmarried, and a daughter 
that he may, as respects the 5 Dams of the | Who had a son, the present plaintiff 
mouzah to which alone we would point out The second son, Durponarain, left ‘a son, 
an appeal was preferred to him, re-decide Ram Pershad, who died childless. His wi- 
the question of limitation after having made dow Nilmonee held his estats during her life, 
fall enquiries into the alleged deposition | 924 now Raj Gobind claims it on the ground 
of the plaintiff. of inheritance, and seeks to recover possession 


As respects the 8 Dams for which no | from the defendants. 
appeal Woe preferred to the Judge, we re- The defence ig, that Okairam, the brother 
verse the Judge’s orders, and restore those | Of Nilmonee, got possession of the property 
of the first Court. All the costs of the! in dispute under a deed of gift from Ram 
plaintiffs to the extent of these 8 Dams will | Pershad, and then sold it to the present 
be paid by the defendants who claimed to | special respondent. . 
hold them. The Courbof first instance found that the 
The costs of the plaintiff, to the extent | deed of gift was not proved, and that the 
of the remaining 5 Dams, and of the defend- | plaintiff was,by Hindoo Law, entitled to suc- 
ants who claim those 5 Dams, will depend | ceed to Ram Pershad’s estate ; but the Prin- 
on the ultimate determination of the suit as | cipal Sudder Ameen reversed the order in 
between them. its entirety. He considered the deed proved, 
and the plaintiff’s succession according to 
Hiodoo Law had. 
The 29th August 1865. It is urged before us in special appeal,—' 
Deisni | (1).—That, by Hindoo Law, the special 
. appellant is the undoubted nearest heir of 
The Hon’ble G. Loch and F. A. Glover, Rom Pershad ; and 
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Judges. (2)—That the Principal Sudder Ameen 
has decided on the genuineness of the deed 
of gift on no legal evidence. 

With regard to the question of heirship, 
we observe that the point has been already 
decided by the Full Bench ruling of this 
Court, dated 21st June 1864, Jotindro Hu- 
reehur, defeudant (appellant), reported in the 
Special Number of the Weekly Reporter, page 
176, upholding a decision to the same effect, 
passed by a Divisional Bench of this Court 


Findoo Law of Inheritance -Paternal 
Uncle’s daughter's son. 


Case No, 991 of 1865. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Mymen- 
singh, dated the 28rd January 1865, 
reversing a decision passed by the Moon- 
siff of that District, dated the 28rd Sep- 
tember 1864. 
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on the 3lst Maroh 1868, Huree Madhub T 


Roy v. Gooroo Gobind Chowdhry. 
Following these decisions, therefore, we 
agree with the Principal Sudder Ameen 
that the plaintiff (special appellant), asa 
paternal uncle’s daughter’s son, is not, accord- 
ing to Hindoo Law, as laid down in the Dya- 
bhaga, the heir of Ram Pershad. i 
This being so, and the special appellant’s 
case failing on the ground of heirship, there 
ig no necessity for our considering the secoud 
objection further than to note for the Lower 
Court’s information and future guidance, 
that a decree to which special appellant was 
no party, and with which he had no concern, 
is no legal evidence in support of the deed 
of gift as against him. Had special appel- 
lant succeeded in proving himself heir to 
Ram Pershad, he would not have been estop- 
ped by the special respondent’s deed of gift 
unless it were proved by sufficient evidence. 
We dismiss the appeal with costs. 


The 29th August 1865. 
Present: 
The Hon’ble H. V. Bayley and J. B. Phear, 


Judges. 


Chota Nagpore—Dismissal of Appeal 
for default-—-Absence of BMooktear 
through sickness. 

Case No. 1545 of 1865. 


. Special Appeal from a decision passed by 
the Judicial Commissioner of Chota 
Nagpore, dated the Tth April 1865, af- 
firming a decision passed by the Assist- 
ant Commissioner of Alaunbhoom, dated 
the 29th April 1864. i 


Mabarajah Nilmonee Singh Deo (Plaintif) 
Appellant, 


DETsSUS 


Durimba Debia and others (Defendants) 
Respondents. 


Baboos Juggadanund Mokerjee and Khettro 
Mohun Mookerjee for Appellant. 


Baboo Bama Churn Banerjee for 
Respondents. 


Appeal from an order refusing to 1estore an ap- 
peal struck off for defanlt on tne ground that the 
sickness of the mooktear was n? suficient reason 
Heup that, as in Chota Nagpore there are not both 
vakeels and mookteais, but the mooktears only 
practise, if the appellant had knowledge of his mook- 
tear’s sickness in time to instruct another, and neg- 
lected to do so, the o:der of the Lower Appellate 
Court was ilght, but rot otherwise, 
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THs csd was struck aff. .hy.,.thg Lower 
Appellate Gourt for default. The petitioner 
asked for tha, appeal to be~rdstored fto the 
file as his mookhtear had fallen sick afd gone 
home. The Judicial Commissioner, record- 
ing that this was no sufficient reason, reject- 
ed the petition. 

A special appealis made under the two 
precedents of 24th March 1865, and 18th 
February 1865, published in the Weekly 
Reporter, on the plea that there is a want of 
judicial discretion in this order. ‘ 

The order is not sufficiently clear to en- 
able us at once to decide this point. 

It is admitted by both parties that, in this 
Non-Regulation Province, there are not both 
vakeels and mookhtears, but the mookhtear 
only practises, so that, if he falls sick, no 
vakeol is left tò practise or conduct the suit, 
as elsewhere is the case. It is not denied 
that petitioneris a resident of another dis- 
trict than that in which the Lower Appellate 
Court was. 

If the petitioner had knowledge of the 
mookhitear’s sickness in time to instruct an- 
other, aud is shewn not to have taken means 
with due diligence to appoint another ngent 
before the case came on, the order of the 
Lower Appellate Court is right. ‘ins point 
should then have been more specifically con- 
sidered and adjudicated by the Lower Appel- 
late Court. Ifit had been then found and 
recorded that there was no sufficient know- 
ledge of the mookhtear’s illness, or that due 
diligence was exercised by petitioner, then 
the Judicial, Commissioner’s order will not 
be correct. ; 

The Jadicial Commissioner is requested 
to re-decide the matter with reference ta the 
above remarks. 


The 29th August 1865. 


Present : 


The Hon’ble G. Loch and F. A Glover, 
Judges. 


Benamee fraudulent Gift by Husband 
to Wife—Effect of. 


Case No. 1203 of 1865. 


Special Appeal from a decision passed by 
the Additional Judge of Dacca, dated 
the 10th February 1865, affirming a 
decision passed by the Principal Sudder 
Ameen of that District, dated the 26th 
May 1863, 


Civil 
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Rowshun Beebee (Defendant) , 
Appellant, 


` 


VETSUS 


Shaikh Kureem Buksh and others 
(Plaintiffs) Respondents. 


Mr: J. S. Rochfort and Baboo Nuleet 
Chunder Sein for Appellant. 


Baboo: Chander Madkeb “Ghose: and 
Hem Chunder Banerjee for Respondents. 


Benames gift by a husband to his wife for a frau- 
dulent purpose. Hxrzp that the representatives of 
the party who executed the deel (tho husband) were 
bound by his act, bat thai the gift was no bar to the 
claims of any creditor. 


PLAINTIFFS, a3 logal heirs, the son and 
daughter of Shaikh Kaloo, seek to obtain 


possession of their share of his property 
from Rowshun Beebee, the widow of the 


said Kaloo, who is in possession under a |. 


deed of gift alleged to be executed by Kaloo 
in her favor in lieu of dower. The defend- 
ant is admittedly in possession, and plaintiffs 
say that-she got possession by a summa 
award under Section 15 Act XIV of 1859. 

Plaintiffs allege that the hibbanamah is 
benamee. The Judgein appeal holds the 
gift to be not a bond fide transaction, and 
‘dismisses the appeal with costs. 


` In dpecial appeal, itis urged that plaint- 
iff have no standing in Court: for they 
admit that their father, for some fraudulent 
purpose, made over the property benamee 
to his wife, and as he having done so conld 
not recall his actand take any advantage 
of his own wrong doing, so &re his repre- 
“sentatives bound by his acts /as laid down 
in the decision of the late Sudder Court in 
the case of Trilochun Ghose, 28th Decem- 
ber 1859, and in a later.-ruling of this 
Court found in the Weekly Reporter. We 
think that the rule laid down in the decision 
above quoted is applicable to; the case. The 
transfer must have been either bond fide, 
or for a fraudolent purpose. Ii could not 
have been a trust. The Judge finds that 
it was not a bona fide transaction. It 
appears to us, therefore, that the plaintiffs, 
who are representatives of the party who 
executed the deed, are bound by his act. 
The deed must hold good against them, 
though it would be no bar to any creditor 
seeking to recover his dues from the pro- 
now in the defendant’s possession. 
The order of the Lower Court is reversed, 
and the appeal decreed with costs. 


———— 


The 30th August 1865. 
Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


“| Sale of decree for possession—Sepa- 


rate decree for mesne profits. 
Case No, 1581 of 1865. 

Special Appeal from a decision passed by 
the Judge of Dacca, dated the 28th 
March 1865, affirming a decision passed 
by the Principal Sudder Ameen of that 
District, dated the 5th October 1863. 


Seetul Chunder Shaha (Defendant) 

Appellant, 
VETEUE 

Brojo Soondaree Dossee (Plaintiff) 

Respondent. 
Baboo Sreenath Doss for Appellant. 
Baboos Kishen Dyal Roy and Unnoda 
Pershad Banerjee for Respondent. 


The sale by a decree-holder of the right to recover 
possession under one decree, does not affect his right 
to recover, under another decree, mesne profits col- 


TY | lected during the time of the judgment-debtor’s ille- 


gal occupancy. 

Taig was a suit for the release of certain 
property from attachment, and for æ declara- 
tion of plaintiff's right to the same under 
the following circumstances :— 

One Kaleenath, the father of the plaintiff, 
(special respondent), bought the property 
in question, and held possession for some 
time. The zemindar of the estate, Dya-- 
moyes, brought a suit to oust him-on the 
ground that the party from whom he pur- 
chased hadeno right to sell. The case was 
given against Kaleenath, who was evicted 
accordingly. 

Dyamoyee sold the decree toa Mr. Monro, 
who sued Ooma Tara, the widow of 
Kaleenath (the latter haviag died in the 
interim), for the mesne profits accruing 
during the period of her husband’s illegal 
possession of the land, aud got a decree 
which he sold afterwards to the present 
defendants. Ooma Tara, shortly after this, 
purchased the property from Mr. Monro ; 
and her son, the present plaintiff, sues 
to have it released from the attachment laid 
upon it on account of mesne profits, on the 
ground that his mother, by buying it from 
Mr. Monro, cleared off all claims against the 
estate, 

Both Courts decided for the plaintiff : the 
Judge holding that the decree-holder having 
once sold the property, could not keep it 
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under attachment ; but that the sale entitled 
the purchaser to have a valid title against 
the vendor or his representatives, and to 
teceive the estate free of all encumbrance in 
the shape of wasilat. 

We are unable to see the force of this 


“reasoning. Mr. Monro, the party through 


whom the special appellant claims, held 
decrees against Kaleenath’s estate (for the 
last decree against Ooma Tara was against 
her in her capacity of widow and representa- 
tive of her husband) both for possession and 
for mesne profits. The two rights were 
absolutely. separate, and the decrees confer- 
ring them were passed at two different times. 
Clearly, therefore, there could be no reason 
why the decree-holder, after selling his right 
to recover possession to Ooma Tara, should 
not still preserve his right over the property 
in common with any other property belong- 
ing to Kaleenath, for the wasilat which 
Kaleenath hud collected during the time of 
his illegal occupancy, and Ooma ‘Tara’s 
purchase of the land did not, and could not, 
unless expressly stipulated, cover that of the 
sécond decree for mesne profits. 

The money with whitch Oome Tara pur- 
chased the property under the first decree, 
belonged admittedly to her husband’s estate to 
which she succeeded at the time ; and, if she 
chose to expend it in re-purchasing the 
property heretofore illegally in Kaleenath’s 
possession, there can be no reason why that 
property should not be liable for the second 
decree, equally as would the money ‘itself 
have been liable had the deceased’s estate 
remained in that form. Ina word, Kalee 
nath’s estate was liable for the wasilat under 
the second decree ; andas the jand now in 
suit forms part of that estate, having been 
purchased with monies left by Kaleenath, 
it cannot be released from attachment until 
the amount due as mesne profits be made good. 

We, therefore, decree this appeal, and 
reverse the Judge's order with costs on 
special respondent. 


The 30th August 1865. 
Present: 

The Hon’ble C. B. Trevor, Officiating Chief 
Justice, and the Hon’ble G. Campbell, 
Judge. 

Law of Escheat—Hindoo Law of In- 


‘heritauce — Maternal Uncle — Fa- 
ther’s maternal Uncle. 


Case No. 1 of 1865, 
Regular Appeal from a decision passed by 
' Mr. F. C. Fowle, Judge of Rungpore, 
dated-the 28th September 1864. 
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The Government (Plaintif) Appellant, 
VETSUS 


Lall Roy (Defendant) 
Respondent. 


Baboos Kishen Kishore Ghose and Jugga- 
danund Mookerjee for Appellant. 


Messrs. W. A. Montriou and W. M. 
Bourke, and Baboos Dwarkanath Mitter, 
Sreenath Doss, Kally Prosunno Dutt, 
Onoocool Chunder Mookerjee, and Kishen 
Dyal Roy for Respondent. j 


Suit laid at rupees 3,71,079-11-7-2, 


Decision of Mr. Fowle, Judge of Rungpore, | 
dated 28th September 1864. 


As no law of feudal escheat exists in this country, 
and the title of Government to property on failure oY 
heirs-rests on grounds of general or universal law, 
the Government, by not entering upon the lands of a 
a person, by allowing another to enter, and by 
accepting revenue from him, is not estopped from call- 
ing his title into question. 

he enumeration of Bundhoos or cognates, who 
succeed, given in Section 6 Chapter 2 ofthe Mitack- 
shara, 19 an exhaustive one, and, therefore, those Bun- 
dhoos only succeed who are enumerated there. A 
maternal uncle or a father’s maternal uncle canno: 
inherit, as they are not among the persons enu- 
merated. 

Tuts is a suit brought by Government to 
escheat certain property now in the posses- 
sion of the defendant Greedharee Lall Roy, 
on the ground that he-cannot, under the 
Hindoo Law of Inheritance, succeed to the 
said property, which was Ieft by the late 
Oopendro Chunder Roy, the son of Ram 
Soonder, and the defendant Greedhuree’s 
grand-nephow. 

The following are the circumstances con- 
nected with this case. Many years ago, the 
defendants having migrated from Benares to 
Bengal, where they either did then or have 
since acquired some considerable property ; 
since then it has been satisfactorily estab- 
lished, both by the oral evidence produced, 
and the admission of the plaintiff’s Counsel, 
for such has not been disputed, that the 
family have rigidly adhered to their ancient 
religious customs and observances, and have 
not in any way followed those of Bengal. 
When Ramsoonder died, he left a son, then a 
minor, by name Oopendro Chunder Roy, 
the defendant in this case, Greedharee Lall 
Roy, graud-uncle to the minor, was anpointed 
guardian of the boy, and his property that 
is now in dispute ; and ashe is aknown good 
man of business, it may be presumed that he 
managed the said property advantageously 
to the said estate and to his grand-nephew’s 
interest. Subsequently, about 4 to 5 years 
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ago, his grand-nephew died, when the defend- 
ant Greedharee Lall Roy performed all the 
necessary obsequial rites aud oblations as 
required by the Benares School, and subse- 
quently adopted a son himself, the necessary 
ceremonies of which were all parformed in 
accordance with the letter of the same law. 

Soon after the death of Oopendro Chunder 
Roy, the Board of Revente enquired of Mr. 
Beaufort, the then Legal Remembrancer, 
whether the defendant’s succession to his 
grang-nephew’s property was or was not in 
accordance with the Hindoo Law of Inherit- 
Iu reply, Mr. Beaufort gave it as 
his decided opinion that the defendunt, being 
one of the cogdate relations, and also related 
by blood, was the rightful successor to the 
property of Oopender Chunder Roy. The 
Board then, iu their letter No. 71, dated the 
26th April 1861, fully coincided with Mr. 
Beaufort’s view of the case, and ordered that 
the defeudant’s nome should be registered in 
the Collectors Books, in accordance with 
Regulation VIII of 1800, after which the 
plaintiff, who is the Government, continued 
to receive from the defendant the revenue 
due on the lands, which the Board had ac- 
knowledged his title to inherit. 

More than two years after this, from. what 
cause the Court is not informed, the Board 
of Revenue ignored their previous opinion, 
and which does not appear to bave been in 
any way a hasty one, and instituted this suit 
in this Court for the recovery of the said pro- 
perty as an escheat, on the grounds that 
the defendant was not entitled to succeed in 
accordance with the letter of the Hindoo 
Law. 

This case has been argued by a previous 
pleader of the High Court, Baboo Kadarnath 
Mozoomdar, on the part of the Government, 
plaintiff, and by Mr. Montriou, Barrister-at- 
law, on the part of the defendant. 

Many issues were laid down in this case, 
only two of which the Court has now to con- 
sider, viz. :— 

First —Ia the Government barred from 
instituting this suit by having previously 
acknowledged the right of the defendant 
Greedharee Lall Roy to the property now 
claimed as heir-at-law to the deceased, and 
by having been since receiving rents from 
him ? : 

Secondly.-—Is Baboo Greedharee Lall Roy, 
the party now in possession, the maternal 
uncle of the deceased Baboo Oopendro Chun- 
der Roy’s father Ramsoondur, and, if so, is 
heand his adopted son to be considered, 
according to the Hindoo Law, the right- 
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ful heir to the property left by the said 
deceased ? 

Witk regard to the plea in bar, it hag beén 
argued by Mr. Montriou that the Board 
havingsince acknowledged the title of Greed- 
haree to be good, and having placed him in 
possession of the disputed property, the Go- 
vernment, which was fully represented by 
the Board, cannot now bring this suit, and 
he has quoted in support of his plea an ex- 
tract from Blackstone, namely: “In order 
to complete the title of escheat, it is neces- 
sary that the lord perform an act of his own 
by entering on the lands and tenements so 
escheated, or issuing out a writ of escheat, on 
failore of which, or by doing an act that 
amounts to an implied waiver of his right, 
as by accepting homage or rent from a 
stranger who usurps the possession of his 
title, escheat is barred.” The learned Coun- 
sel has not, however, shewn how the law 
applies to this country, nor has he been‘ able 
to shew that a title once registered in the 
Collector’s books is for ever free from con- 
test in a Civil Court; and, as this Courtis of 
opinion that, though the name of the défend- 
ant Greedharee Lall Roy was registered, 
and rents have been received from him, there 
is nothing to bar the Government from 
legally instituting this suit. In fact, the 
provisions of Regulation VIII of 1800 have 
provided for the interest of Government in 
this respect ; the plea in bar was, therefore, 
over-ruled. 

The plea in bar having, therefore, been 
over-ruled, Í proceed to consider the second 
issue, in which are comprised the merits of 
the case as regards the defendant Greedharee 
Lall Roy and his adopted son. 

In this case there is no decision required 
upon facts. All the ciroumstances narrated 
above have not béen disputed, and may, 
therefore, be said to be admitted, namely, 
that the defendant Greedharee Lall Roy is 
the grand-uncle of the deceased Oopéndro 
Chunder Roy, and, therefore, a blood-relation, 
or, as it is termed, a relation by near consan- 
guinity; that he did adopt a son, now living 
after the ancient ceremonies aud customs of 
his family ; and that he is the actual party 
formerly acknowledged as the rightful heir, 
and put into possession as such by the Board 
of Revenue. 

Such theu being the case, though I am of 
opinion that the Government is not legally 
barred from instituting this suit, yet I think 
that its institution has not been a wise and 
political step ; and that those who recommend- 
ed these proceedings did not duly consider the 
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circumstances in all their bearings, and have, 
therefore, placed the Government in a some- 
what false and undignified position. 

The plaintiff does not come into Court 
supported by any law of his own, but comes 
into Court resting his claim, not on the 
strength of his own law, but on the weakness 
of his adversaries’. Hecomes into Court 
upon a law which he does not recognize as 
one by which he or his own country is 
governed, or to which he is in any way 
subjected ; he ought, therefore, to have come 
into Court, bringing with bim the spirit of 
his own more approved law, instead ef rest- 
ing his claim upon the letter of his adversa- 
ries’ law, the provisions of which he can 
neither endorse nor approve. Had thia been 
a suit between two parties of the same faith, 
and both being governed by the same 
law, even then it would not be necessary 
for the Court to be guided by the very letter 
of the Jaw. There is scarcely any law 
which does not admit of different interpret- 
ations, deductions, and analogies. It is as 
much by the spirit and rational meaning 
and int&ntions of law, as by the letter of the 
law, that Courts are guided. 

But this case ia not brought by one indi- 
vidual against another, but is brought by 
Government against one of its own subjects. 
It does not claim a title of its own, but tries 
to build one on the overthrow of its adver- 
saries’. It ig in every sense of the word an 
escheat, and, as such, the Government can 
only take possession. In the case of a va- 
tuum occurring, the Government can have 
no title to individual property ecepting in 
cases where the property is what may be 
called “going a begging,” thateis where 
there are none to claim inheritance either by 
Jaw or consanguinity. Almost all Govern- 
ments, and especially the English Govern- 
ment, have invariably refused to escheat 
property where any private individual had 
even the remotest claim, although success 
would have been sure to follow proceeding. 
But this suit haa been brought against a 
person whose first title had not only been 
acknowledged by the plaintiff, but who is 
admitted by him to be a new relation of the 
deceased, because he is excluded from 
amongst those who are given in a Hat of 
successors by inheritance in the Hindoo Law 
Books. If, therefore, the plaintiff cannot 
show why he should dispossess the defend- 
ant and take possession, or that the suc- 
cession of the defendant is not diametrically 
opposed to the spirit of Hindoo Law, or if 
the defendant can show by analogy or other- 
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wise that he can be recognized under the 
Hindoo Law, his possession should not be 
disturbed. 

The Government vakeel has ably set 
forth his client’s claim ; but the whole of the 
argument may be comprised within a few 
lines, namely, that the defendant Greedha- 
ree Lall Roy could not succeed because a 
grand-uncle is not mentioned as a successor 
to a grand-nsphew’s property in the Hindoo 
Law Books; and that Grecdharee’s adopted 
son caunot merely under the title of adop- 
tion inherit the property of a dbundhoo or 
cognate relation. He admits that Greedha- 
ree Lall Roy could have succeeded to the 
said property now under dispute, as suc- 
cessor to Oopendro Chunder Roy’s father 
Ram Soonder, but not to Ram Soonder’s 
son, because, being a generation farther 
removed in the ascending line, Greedharce 
could not offer the funeral cakes to Oopen- 
dro Chunder, of which he himself could par- 
take. He admits, however, that the Mi- 
tackshara has, by an exclusive text, permitted 
the succession of the father’s maternal uncle’s 
sons, even though they are still farther 
removed than their father’s, and cannot offer 
the funeral cake of which the deceased 
can partake. The same defect, therefore, 
attaches itself to the son’s as to the father’s, 
and yet the one can succeed and the other 
cannot, This is surely an anomaly which 
ought to be corrected by analogy, and is one 


-which the plaintiff standing in the position 


of Government could not justly take advan- 
tage of. Ifthe sons, who are vested with 
no peculiar virtues, are not excluded from 
inheritance, what canbe a greater anomaly 
than that the fathers to whom they owe 
their existence should be, especially when 
the defects which exclude the father are 
atill more manifest in the son, as being a 
generation still farther removed ? Analogies 
have been drawn by ancient writers on Hin- 
doo Law. For instance, maternal nncles are 
excluded or rather not mentioned as suc- 
cessors by inheritance in the Mitnckshara, 
and yet they have been mentioned by almost 
every other authority on Hindoo Law. And 
Mitramisra, the author of Veramitra Daya 
declares that, as the maternal unclo’s son is 
expressly stated to be an heir, the father 
should be held to have the same rights by 
analogy. Why then shoald not a similar 
analogy hold good in respect to the father’s 
maternal unéle and his sons? Besides this, 
there are other omissions in the Miteckshara 
and other writers of the Benares School, who 
frequently omit from the list of heirs persons 


16 Cicil 
whose right of inheritance cannot be denied, 
nnd whose rights in other passages of the 
same authors are clearly recognized. 
Throughout the works on Hindoo Law it 
has not been shewn on the part of the plaint- 
iffs that the succession of grand-uncles to 
the property of their grand-nephews is 
repugnaut to the feelings of the Hindoos ; 
and in this case the defendant has, along with 
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Oopendro Chunder ought, I- think, to have 
induced the Government not to have brought 
thie suit. The exclusion of a blood-relation, 
such as the defendant Greedharee Loll Roy, 
even if opposed to the spirit of the Hindoo 
Law, and repugnant to the Hindoo commu- 
nity, could not be an exclusion of which the 
British Government could approve. It is 
contrary to its own more enlightened Code 


the-Swarasat Brahmins who adhere to the and that of other civilized nations ; and Hin- 
ceremonies of the Benares School, offered the | doo Law with all (to us) its strange and unin- 
funeral oblations to the deceased Oopendro | telligible ceremonies, customs, and doctrines, 
Chunder Roy, which, if the strict letter of, should be left for application in cases be- 
the Law is to be applied, he could vot have | tween individuals who are of the same faith, 
done, and the Court is not prepared to con- | and should not, excepting under peculiar 
demn those ceremonies by pronouncing them : circumstances, which, in this case, do not 
to have been null and void. exist, form the basis of a trial brought by 
At page 352 of the Mitackshara, the suc- , Government for depriving a subject of his 
cession of cognate kindred is thus stated :— | property. 
“On failure of gentiles, the cognates are | It must be remembered also that the 
heirs.” Cognates are of three kinds—related ) Hindoo Law stands at this present day the 
to the person himself, to his father, or to his ; aame as when it was written hundreds of 
mother, as is declared by the following text: | years sgo, when it formed the law of the 
“« Thesons of his own father’s sister, the sons then existing Government ; and that now it 
of his own mother’s sister, and the sons of ; forms the law of a people only without any 
his own maternal uncle, must be considered : Government of their own. Consequently, 
as his own cognate kindred. The sons of'! therefore, there has been no ruling authority 
his father’s paternal aunt, the sons of his | or legislation to alter, amend, and improve 
father’s maternal aunt, and the sons of his the laws, so as to meet the more enlightened 
father’s maternal uncle, must be deemed bis | views and exigencies caused by advancing 
‘father’s cognate kindred. The sons of his | society, and which, at the time the laws 
mother’s maternal aunt, and the sons of hisi were written, were either over-looked or did 
mother’s maternal uncle, must be reckoned, not exist. But there can be no doubt that 
his mother’s cognate kindred.” The Mitack-| these deficiencies have been to a considerable 
shara then goes on to say: “ Here, by renson' extent remedied by customs universally 
of near affinity (which must mean near affi-| acknowledged by the Hindoo community; 
nity by blood or consanguinity) the coguate ; an instanc of which we sea in-thia very 


kindred of the deceased himself are his suc- 
cessors in the first instance ; on failure of 
this, his father’s cognate kindred ; or, if there 
be none, his mother’s cognate kindred, this 
must be the order of succession here intend- 
ed.’ Now, the above order of succession is 
entirely based and governed by consangui- 
nity, and, therefore, it may be rightly infer- 
red that, when consanguinity exists, cognate 
kindred cannot be omitted from the order of 
succession, and, therefore, the simple natural 
analogy to be drawn is that, as the consan- 
guinity of the father’s maternal uncle has 
been established, by his being the son of his 
paternal great grand-father, bis right to sac- 
cession cannot be set aside, especially when 
his son’s rights, those who derive existence 
from him, are enumerated as successors. 
Consanguinity has, therefore, been shewn 
to have great weight in determining the 
order of succession ; and the fact of consat- 
guinity existing botween the defendant and 


case according to the letter of the Hin- 
doo Law.® Greedharea had no power to 
offer funeral rites to the deceased Oopendro 
Chunder Roy; but still he did what waa 
not only not opposed by the priests of the 
Benares School, but with their assistance ; 
and if they have been done so in such > 
strictly ceremonious family as that of the 
defendant, in how many hundreds, I may sap 
thousands, of other instances, may it not bi 
presumed that similar religious ceremonie 
have been performed under the authority o 
custom, which often takes the place of law 

aud is the advance and evident improve 
ment to receive a check from the Britis} 
Government, such as a decree in the presen 

case would undoubtedly give ? 

It cannot be disputed that the opinion 
taken by Mr, Beaufort, and which opinion 
was not only endorsed by the Board, but ex 
pressed in still stronger language on th 
right of the defendant Greedharee Lall, wa 
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the just view to take. Mr Beaufort, in his 
letter of the 2nd of March 1861, says—‘“ He 
is the brother of his father’s mother, or, in 
other words, the son of the paternal great 
grand-father ; but, whether the relation- 
ship is on the side of the father or mo- 
ther, there cannot, in my opinion, be auy 
doubt as to his right to inheritance. He is 
distinctly mentioned in the books amongst 
the cognates, and I do not see any principle 
on which he can be excluded ;” and again in 
the letter he saya—‘ in the present case it 
is clear that Government can have no claim to 
the succession, to the exclusion of one who, 
though distant, is yet a blood-relation of the 
deceased.” 

And the Board, in their letter No. 71 of 
the 26th of April 1861, thus wrote :—“ The 
Board see no reason for objecting to the 
Legal Remembrancer’s view of the case. 
Greedharee Lall is clearly a dundhoo—whe- 
ther a near or a distant one, does not concern 
Governoment—and he has full right to profit 
by his good fortune. A maternal uncle ofa 
father is certainly a relation in fact, whatever 
he may be in Hindoo Law.” This was a 
just and proper view to take of the position 
of the defendant Greedharee Lall, and such 
as has always been taken by any enlightened 
Government, It ignores the Hindoo Law 
as a guide to action, and rightly holds that 
the fact of relationship is a sufficient title ; 
and why or what has induced the Govern- 
meut to depart from so just a ruling, the 
Court has not been informed. The Govern- 
ment was not in the first instance deceived 
by perversion of facts, for the bldod-relation- 
ship of Greedharee has not now been at- 
tempted to be disputed. He was the ad- 
mitted grand-unocle of the deceased when 
this case was inatituted—the same as he was 
when the Board expressed so decided and 
just opinion in his favor. If, therefore, 
that opinion was a just one, the present 
claim cannot be considered anything short 
of an unjust one. 

In the above I have adopted the view of 
the case as represented to’the Court by the 
learned Counsel for the defence, Mr. Mon- 
triou, but could not look upon this claim as 
one to be adjudicated on only in accordance 
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Judgment of the High Court.—From 
the decision passed by the Judge adverse 
to Government, an appeal has now been 
preferred to this Court. Previously, how- 
ever, to entering upon the appeal of Go- 
vernment a cross-appeal was, under Section 
848 of Act VIH of 1859, preferred by tha 
plaintiff below. It was urged on his, behalf 
by the learned Counsel, Mr. Montriou, that 
the Government, had acknowledged the plaint- 
iff to be heir, had registered bis name, and 
had recognized hia possession, and recgived 
revenue from him ; that this recognition and 
receipt of revenue by Government amounts ' 
to an implied waiver of its rights by Govern- 
ment, and bars its title by escheat ; and con- 
sequently that, without ae into the 
merits of the case on this ground alone, tho 
judgment of the Lower Court should be 
affirmed. 

It appears from the evidence before us 
that the minor, Oopendro Chunder Roy, died 
on the 24th Srabun 1267, or on the 7th 
Augast 1860 ; that on his demise the defend- 
ant Greedharee Lall, alleging himself to stand 
in the position of maternal grand-uncle to 
the deceased, took possession of the property 
as his heir, he being actually in possession 
of it at the minor’s death, as his manager 
and guardian ; that, shortly after the boy’s 
death, the Board of Revenue consulted its 
Law Officers who gave it as their opinion 
that the defendant in this suit was entitled 
to succeed the miuor; that, tn accordance 
with this advice, the Government registered 
his name as the possessor of the estates, and 
notified the same to him in a perwannah, 
dated 22nd May 1861 ; that, subsequently, 
Government found reason to question the 
correctness of the opinion of its Law Officers, 
and instituted the present suit for possession 
of the property of the deceased minor as the 
ultimate lord. 

Had the doctrine of feudal escheat been 
in force in this country, it is probable that 
the Government, by not entering itself upon 
the land of the deceased minor, but by allow- 
ing the defendant to enter, and by accepting 
revenue from him, would have effertually 
barred its title ; but, as no such Law is in 
existence in this country, and as the title of 


with the Hindoo Law of Inheritance, apart | Government to property on failure of heirs 


from the rules and observances universally 
acknowledged in cases of escheat, and which 
I could not but consider applicable to this 
cage. 

The suit is, therefore, dismissed; costs 
and interest to be defrayed by Govern- 
meut. 


rests, as has been recently decided by the 
Privy Council, in the 


Moore’s Privy Coun- gage of the Collector of 
oy Fo cae Mussillipatam vs. Cuva- 


ly Vencata Narainapah, 
on grounds of general or universal Law, the 
: ouly question wa haye to determine is whe- 
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ther Government, by any act of its own, has 
so admitted the title of the defendant as to 
be estopped from bringing the present action. 
We are clearly of opinion that Government 
has not so estopped itself. The only docu- 
ment which the Government has addressed 
to the defendant is the perwannah of the 
22nd May 1861; that document, after recit- 
ing various matters connected with the peti- 
tion presented by the defendant to. be 
regarded as the proprietor of various proper- 
ties,» then proceeds :—‘* Now, as the term 
“ fixed in the proclamation for the appear- 
“ance of claimants has expired, and no one 
“ has come forward asa claimant, and as 
“you have proved the fact of your having 
‘ Ween in possession by the evidence of wit- 
c nesses, and as the Revenue Commissioner 
“ has in hia letter No. 164, dated 4th May, 
“ sanctioned the same, your name is accord- 
“ingly recorded in the Sherista in respect 
“ to the aforesaid zemintaries, and this certi- 
“ ficate of registration is given to you uuder 
“ which you are to consider yourself as the 
“ bond fide proprietor of the minor’s estate, 
“ and you will pay the Government Revenue, 
“and perform all other duties for which 
“ zemindars nre responsible,” 

This perwannah, it is contended, is an 
admission by Government of the defendant’s 
de jure right of such a high and conclusive 
nature as to estop the Government from 
calling the defendant's title in question ; but 
this is not so. The perwannah ouly conveys 
to the defendant the result of on enquiry 
made under Section 21 of Regulation VIIT of 
1800 to the actual succession of the defendant 
to the property. It announces to him that 
that act of succession based upon evidence 
of possession has been entered in the Collect- 
ors, Registry ; but, to use the words of the 
Law just cited, * such eutry does not in any 
“ way affect the right of any party whose 
‘name has been registered as the ostensible 
‘‘ proprietor of the land, or whose name may 
‘¢ not have been registered as the proprietor, 
“ but who may establish a right of property 
“in the Dewanny Adawlut or otherwise.” 

As, then, neither the perwannah itself which 
was communicated to the defendant, nor the 
order on which it was based, estops the Go- 
vernment, is is quite clear that the opinion of 
the Goverument Law Officers in defendant's 
favor does not estop it. Over-ruling, there- 
fore,the objection taken by the defendant to 
the present suit, we proceed to enquire into 
2 the appeal of Government. 

Gunput Roy, it appears, married the sister 
of the defendant Greedharec Lall ; he had 


a son Rameoonder Roy (who in the Lower 
Court was admitted to be the son of his 
loins, though now it is contended that he is 
only an adopted son), and Ramsoondur had a 
son, Oopendro Chunder Roy, who has de- 
ceased; the defendant, therefore, stands in 
the position of father’s maternal uncle or 
grand-uncle on the mother’s side to the 
deceased minor ; and the only point which 
we have to determine is, whether .a person, 
in that position to the deceased, can inherit 
or not under the Hindoo Law applicable to 
the family. 

The family originally came from Benares, 
and it is admitted that, though for a long 
series of years settled in Rungpore, it has 
always adhered to the laws and ceremonies 
of the Benares School ; the question at issue 
must, therefore, be determined by reference 
to the authorities of that School. 

It is contended by the Government plead- 
er, Baboo Kishen Kishore Ghose, that the 
Judge should have decided this case accord- 
ing to the letter of Hindoo Law, and not 
according to his notions of what advanc- 
ing society and the: exigencies of thb time 
require by way of modification in that 
law ; that the law, under which the present 
contention must be decided, is the Mitack- 
shara ; that under it, after the sapindah, 
the dundhoos or cognates, as enumerated in 
Section 6 of Chapter 2 of the Mitackshara, 
succeed ; that that enumeration is an exhaust- 
ive one; that according to it the son of the 
mnaterual uncle and the son of the father’s 
maternal uncle, sueceed ; but the maternal- 
uncle himsetf does not succeed, and a fortiori 
the father’s maternal 
uncle does not; that 
though, as Macnaugh- 
ten mentions in his Principles of Hindoo Law, 
the Author of the Veramtéra Daya expresses 
his opinion that, as the maternal uncle’s son 
inherits, the maternal uncle should be held 
to have the same right by analogy (a method 
of reasoning which will apply to the son of 
the father’s maternal uncle, and the father’s 
maternal uncle), yet this is only the opinion 
of a Compiler, and of a Compiler second to 
the Author of the Mitackshara, and.in direct 
opposition to the exhaustive text entered 
therein ; that, moreover, the precedents of 
the Courts gathered from cases which have 
occurred in Madras, North-Western Pro- 
vinces, Cuttack, and Behar, have all ruled 
that bundhoos or cognates, such as sister’s 
son, and brother’s daughter’s son, both of 
whom are connected by funeral oblations with 
the deceased, cannot succeed in the face of the 
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exhaustive text of the Mitackshara ; that 


consequently, in the present case, the claim 
of a father’s maternal uncle should not be 
listened to, and the Lower Court’s order in 
hia favor should be reversed, and a decree 
passed in favor of Government. 

On the part of the respondent, it is con- 
tended by Baboo Dwarkanath Mitter that, 
though doubless the tendency of the Courts 
has been to declare the list of bundhoos given 
in Section 6 of Chapter 2 of the Mitackshara 
gs exhaustive, still such opinion is erroneous ; 
that it is opposed to the real meaning of the 
passage itself, which only gives the names 
of certain specific bundhoos by way of illus- 
tration ; that it again is opposed to another 
passage in the Mitackshara, in which the 
maternal uncle himself is distingtly men- 
tioned as an heir, and, therefore, a father’s 
maternal uncle would be one also; that, 
moreover, under the definition which the Mit- 
ackshara gives to sopindahs and bundhoos, 
persons standing in the position of the de- 
fendant, are entitled to succeed; that a 
sopindah means one who has the same body, 
and thé relationship of sopindah arises from 
connection as part of one body ; that the 
maternal unole and father’s maternal uncle 
are connected through the mother’s and 
father’s mother’s body with the deceased— 
hence, establishing the principle of consan- 
guinity in the Mitackshara; that again 
under the same Law bundhoo means kinsmen 
springing from a different family, but con- 
nected by funeral oblation ; that within this 
‘definition come both maternal uncle and the 
father’s maternal uncle ; that censequently 
whether, as soptndah or bundhoo, the defend- 
ant inherits ; that again in the «Veramitra 
Daya Mitramisra clearly includes the mater- 
nal uncle, and consequently the father’s ma- 
ternal uncle ; and his opinion gives force 
to the interpretation of the Mitackshara 
contended for by the defendant; that 
the Court, as has been laid down from the 
time of Vrihaspati to the present time, should 
regard the spirit and not the letter of the 
law ; that not a single reasonable argument 
can be brought against his contention, but 
all reason and all justice isin favor of it; 
that consequently the Court should bring 
the decision of the Court into conformity 
with reason, and affirm the order of the 
Court below. 

Iu considering the able arguments, which 
have been addressed to us by both sides, we 
think it unnecessary here to embarrass our- 
selves with any comparison of, or coutraat 
between, the principles of the Bengal and 
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the Bombay Schools of Hindoo Law, and 
that school which follows the Mitackshara. 
It is sufficient for us to remark in passing 
that it is now settled law that in Bengal a 
sister’s son is an heir, and that in Bombay, 
on the authority of the Muyukhu, sisters 
themselves succeed in preference to the male 
paternal relations, the cousins.* Restrict- 


i hen 

* Venayeth Anund Row 178 ourselves t 
akno De andothera; $0 the Mitackshara 
decided in Privy Coun- School of Hindoo 


cil on 17th Feb. 1864. Law alone, the ques- 
eats Reporter Vol. Ul, tion we have to de- 
Bont termine is simply 
this—Is the enumeration of bundhoos or 
cognates who succeed, made in Sec. 6 
Chapter 2 of the Mitackshara, an exhaust- 
ive one, or is it one simply illustrative of 
the different classes of cognates mentioncd 
in the Section ? 

This question must be determined, either 
by a consideration of the passage itself, or of 
that passage in consideration with others in 
the sume or in different authors of the same 
School; in other words by authoritative 
text-books, or by the reasons of the thing ns 
gathered from the doctrines and definitions 
of Hindoo Law, or by the authority of de- 
cided cases, 

As to the ordinary rule of succession un- 
der the Mitackshara Law, there seems no 
doubt ; it is admitted that first come the 
Sopindas to the seventh degree in the male 
line from a common ancestor, next the Sa- 
monedacas, who are Sopindas also in the 
sense in which that term is admittedly used 


‘in the Mitackshara to the fourteenth degree 


in descent, and next Bundhoos or cognates, 
who are defined in the Mitackshara to be 
“ kinsmen springing from a different family, 
“ but connected by funeral oblations.” 

The passage in the Mitackshara, on which 
the contention before us turns, is as fol- 
lows :—“ On failure of gentiles, (that is, the 
“ Samonedacas to the fourteenth genera- 
“‘ tion), the cognates are heirs. Cognates 
“are of three kinds—related to the person 
‘ himself, to his father, or to his mother,” as 
is declared by the following text :—“ The 
“ sous of his own father’s sister, the sons 
“of hig own mother’s sister, and the sons 
“ of his own maternal uncle must ba con- 
“ sidered as his own coguate kindred. The 
“« sons of his father’s paternal aunt, the sons 
‘‘ofhis father’s maternal aunt, and the sons 
“of his father’s maternal uncle must be 
“deemed his father’s cognate kindred. 
“Tho sons of his mother’s paternal aunt, 
“the sons of his mother’s maternal aunt. 
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“ and the sons of his mother’s maternal un- 
“ gle, must be reckoned hbis mother’s cognate 
“ kindred.” Now, the perusal of this text 
alone leads to no certain conclusion as to its 
meaning. The Commentator says that 
bundhoos are of three kinds, and then he 








above text, we are told, is to exclude the 
pupil, the fellow student in Theology, snd 
the Brahmin, and to include the fellow trad- 
er in the case of traders dying in foreign 
countries leaving the order of succession in 
: On RO | other particulars untouched, This, no doubt, 
cites a text of a Dharma Shastra, which is ! jẹ eian up toa certain point. But whether 


authoritative, and which not only mentions the word in the passage be Bundhoo or Ban- 
the three kinds of cognates, but speeifies three dhubah, which, as remarked, is an immaterial 
sub-classes within each class; language distinction, the words maternal uncle and the 
which leaves an impression that the process | rest are an insertion over and above what is 
of enumeration has been an exhaustive one. | contained in the principal text as to Bun- 
But in the absence of certainty as to the! hoos. Under these circumstances, as the 
* meaning of the passage itself, we have been | translated passage refers to an exceptional 
referred to an untranslated passage of the| state of things, it may be that the odinary 
Mitackshara, referring to the case of those a 


cae ; succession has been interfered with in a par- 
who may die in a foreign country engaged | ticular other than that above suggested, 
in trade. The words are, as translated by 


though the succession professes to follow the 

the defendant, r espondent : Text—“ When ordinary course in all other particulars save 

a one dies in a foreign country, let the one. But, be that as it may, we feel that 

descendants (Bundhoos) cognates, gentiles, any attempt to explain a text, the meaning 

“or his companions take the goods, or, in | of which is, looking at it alone, not clear, 
“ their default, the King.” Commentary— r 


i by one which is still more uncertain in its 
When he who is gone to a foreign coun-| meaning, would lead us into great difficulties. 
“ try of those who are associated in trade 


. The second authority brought to our „notice 
“ dies, then his share should be inherited by | to prove the meaning of the Mitackshara was 
“‘ his heirs, i. e. the son and other descend-| the Veramitra Daya by Mitramisra. This 
“ ants by (Bundhoos) cognates, i. e. those on | work is an authority in Betares, but second 
“the mother’s side, the maternal uncle and | to the Mitackshara ; and, as the opinion of the 
‘t others by the gentiles, i. e. the Sopindas, | Commentator is one admittedly not founded 
“ besides the son and other descendants, and | on the text of any Shastra, but on mera 
“those who are come, % e. those among : 


: f : analogy, it is not one on which we could 
“them associated in trade from a foreign place any reliance. We, therefore, though 
Wiehe Epil ay their default, the King shall | not without some hesitation, looking at 
“take.” Objection was made to the trans- | the text alone, are inclined to the opinion 
lation given in by the respondent, and 


that it was intended to be an exhaustive 
the Court summoned Baboo Shamachurn enumeration of the Bundhoos who might 
Sircar, the interpreter on the Original Juris- 


diction Side of the Court. His translation siete 

of the passage is as follows :— Text“ A per-; It was urged with great force by 
son having gone to a foreign country, Lis | Baboo Dwarkanath Mitter, that when 
goods would be taken by his heir and those | the text is doubtful, the reason of the 
related through a Bundhoo orto a Bun-- 
dhoo or agnatic relation or person returning 
from that country. In default of heirs, the 
King will take.” The commentary of the 
writer of the Mitackshara he translates thus— | Law. It is true, as has been laid down, that 
«¢ When a person, from amongst the persons | law is the perfection of reason, and that 
“trading in fellowship or common stock, goes | whatever is not reason is not law. Never- 
“to a foreign country, and dies there, his | less, it would be difficult for a person at the 
‘share will be taken, his heir d. e. offspring, | present day to give a clear and intelligible 
“i e. son and other offspring, Bundhoos, re- | reason for many of the eccentricities and 
“ lations on the mother’s side, maternal un- | anomalies which characterise Hindoo Law of 
‘cles, and the rest or others, agnatic rela- | all schools, and this, notwithstanding the en- 
“tions, that is to say, Sopindas other than | comium of the pleader on its stern logic and 
“ offspring or by those coming “back. Those | uncompromising adherence to principle ouce 
« who amongst the co-traders return from o| laid down. We must, therefore, decline at 
“foreign country shall take, in default of | this time to enquire into the reason of the 
“them, the King.” The necessity for tho ' rule of Hindoo Law, and be content to take 


law will make the text clear. This 
may be true in reading recent laws, 
but it will not hold good, either with the 
Commen Law of England or with Hindoo 
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the existing law as it stands, and to pre- 
sume that the rule of law, whatever it may 
be found to be on the point before us, if not 
flatly contradictory to reason, is well found- 
ed. Atthe same time, we are free to con- 
fess that, if we had to look at the subject 
for the first time, and to apply the principle 
laid down in the Mitackshara, regardless of 
and irrespective of the precedents that have 
been pnssed, we should hesitate before we 
adopted the rule which admits the son ofa 
maternal uncle to be a Bundhoo, and the 
son of the father’s maternal uncle also, 
but refuses to recognise the maternal un- 
cle, and the father’s maternal uncle through 
whom they are related to the deceased, 
as such. 


These considerations lead us directly to 
the precedents which have been passed regard- 
ing persons who stand in exactly the same 
position with the defendant in the present 
case. Regarding a father’s maternal uncle, 
or even a materual uncle, we are unable to 
find any cases in the books. There are 
cases, however, regarding a sister’s son and 
a brother’s daughters son, and these par- 
ties are admitted to be Sopindas in the sense 
in which that term is used in the Mitackshara 
and Bundhoos also. The principle applied 
to them will, therefore, apply equally to the 
case before us. Now, we have two cnses 
fiom Madras: the first that of Nagalinga 
Pillai versus Vai- 
dilinga Pillai. In 
this case the plaint- 
iff, who was the sisters sow, sued the 
defendant, who claims not as heir, but 
under a special assignment of the property 
made to him by plaintiff's maternal grand- 
father. The Court remarked in this case— 
“ That the great authority in matters 
“of inheritance is the Mitackshara, and 
“as tho sister’s son has no place in 
“the line of heirs therein described, it is 
“to be concluded that such a descent is 
“negatived. On previous occasions the 
“Court has decreed against recognition 
‘of a sister among the heirs falling under 
“« Hindoo Law, and they resolved,in con- 
“formity with these judgments, to declare 
“against the title set up by plaintif.” The 


; second Madras case 
ee a is that of Doe on 
ports, : the demise of Kal- 


bammal versus Kuppus Pillai, decided in 
December 1862. The point seems to have 
- been taken up by ‘the Court, not as neces- 


Decision of Sudder Court, 
1860, page 245. 
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of preventing further litigation between 
the parties in the case; and it ruled dis- 
tinctly on the authority of Sir Thomas 
Strange that a sister’s son inherits in Bengal, 
but not in the Provinces that follow the Mi- 
tackshara. The learned repoiter adds that 
“ this decision as to the ineapnbility ofa sis- 
“ ter’s son to inherit inMadras nffirms previous 
“rulings of the late Madras Sudder Court ” to 
which reference is made. There is a case 
from the North- WesternProvinces,ChoteeLall, 
appellant vs. Goordyal and another, plaiytiffs, 
in which the 
Court ruled that 
the pateruul un- 
cles son and 
grandson (in which 
relation the plaintiff stood to the decensed) 
were enumerated among the relatives entitled 
to inherit the property of a Hindoo accord- 
ing to the Law of the Mitackshara, whilst a 
son of a brother’s daughter (in which rela- 
tion the defendant stood, and who is both a 
Sopinda and a Bundhoo) is not included in 
such enumeration. Turning to the Bengal 
cases, the first brought to our notice is one 
i from Behar, that 
Me oe Vol. IT, of Ilias Coonwar, 
appellant {versus 

Agund Roy, respondent. In this case tho 
claimants were the brother’s daughter’s son 
and the grandson of a daughter’s son; and 
on a Vyvastah being taken fromthe Pundits, 
they, . amongst others things, answerer 
“that these persons were Sopindas but 
“not Sogotra; that lawyers have divided 
“ Sopindas iuto two descriptions, first by 
“ affinity, and second by funeral oblations. 
‘The first sort includes the descendants 
“ of a person to the 7th generation, to which 
“stago the strength of consanguinity ex- 
“ tends. The second description of Sopin- 
“ das are those connected by the funeral 
“ oblation. Sopindas of the last sort 
“ however, are not Sogotras (that is to say 
“of the same lineage), and consequently 
‘cannot inherit.” The Court, on the 
strength of the Pundit’s opinion, found that 
the claimant although related to (Sopinda) 
and connected by the funeral cake with the 
deceased proprietor, did not stand in such 
a relation to him as conferred a title to 
take the heritage. The second Bengal CBSO, 


Report of the Sudder De- 
wany Adawlut, North-West- 
em Provinces, 2nd March 
1865, page 200. 


Weekly Reporter, Vol. I, Be of Jowahir 
age 74. Rahoot and others 
P . ‘ , 
plaintiffs, versus 


Mussumat Koilasso, simply rules that the 
sister's son jis no heir according to the 


sarily arising in the case, but with a view ' Mitackshara and Mithila schools 
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The last case brought to our notice is one 
from Cuttack. In this case each and every 
text, authority, and 
argument submit- 
ted to us was snb- 
mitted to the learn- 
ed Judges who 
heard it; and in- 
their judgment, af- 
ter noticing the state of the authorities, the 
Court concludes by saying——“ That, on the 
“ whole, we feel constrained on this question 
“not to depart from the uniform construc- 
“tion which bas been given to the Hindoo 
“ Law of the Benares School,” that construc- 
tion being that the list of bundhoos entitled 
to succession enumerated in the Mitackshara 
is an exhaustive enumeration in the same 
way as is the author’s enumeration of the 
Sopindas entitled to inherit, and that 
consequently the sister’s son, though standing 
in the relation of bundhoo and sopinda 
as those terms are defined by the Mitack- 
shara, yet not being enumerated within the 
former, cannot inherit nader the Hindoo 
Law ag current in Benares. 

A perusal of these precedentas will . show 
that, though the Courts do not always expli- 
citly say that the non-enumeration of the 
person standing in the position in which the 
claimants are, in the Chapter of the Mitack- 
shara in which the claims of burdkoos are 
stated, is the ground for rejection of their 
claim text,yet implicitly that is admitted ; this 
text being the main authority for all the 
Provinces governed by the Mitackshara—for 
Madras, for the North-Western Provinces, for 
Cuttack, and for Behar. In coufirmation of 
these precedents which proceed for the most 
part on the principle that the enumeration 
of the cognate heirs in the Mitackshara 
is an exhaustive one, it is satisfactory to 
be able to quote a passage in the Mitackshara 
itself, which seems to offer a general defence 
for the adoption of that principle. . The 
words are—‘‘As for the precept respecting the 
“ succession of the widow and daughters, 
“(to one who leaves no male issue) the de- 
“ claration of the order of succession, even in 
“ that text, is intended to prevent mistakes, 
“ although the right of property, be a matter 
‘familiar to the woild where any person 
“might (but for that declaration) be sup. 
“ posed entitled to share the heritage by 
“ rengon of their affinity to the late owner. 
“The whole is, therefore, unexceptionable.”’ 
This passage occurs in the beginning of the 

Mitackshara in a Chap- 

AMtackshara, pago 267, ton in which, amongst 


Bissumbur Sahoo Plaint- 
iff vs. Bhyrub Sahoo and 
others, defendants, Legal Re- 
membrancer for 1864, pages 
168 and 169. 


other things, there is a disquisition on property 
and its mode of acquisition sand though the pas- 

sage of the Mitackshara 
PE EKA ane PAGE Oa laying down generally 
the Rule of Inheritanceis specifically alluded 
to, it is equally applicable to the text of the 
same anthor inserted in the Section on the 
succession of bundhoos and if so, as before 
observed, it gives force to the doctrine of 
exhaustive enumeration upon which the 
Courts have proceeded. 

Such being the state of the decided cases 
on the subject, and only 
one recent obiter of the 
SudderCourt in the North- 
Western Provinces hav- 
ing been brought before 
us in which the Court remarks that “‘ had the 
plaintiff's sister had a son, he would be ranked 
amongst bundhoos or coguates, and would 
be entitled in the absence of nearer relatives 
to inherit the property in suit,” an opinion 
it would seem unsupported by authority, we 
must regard the question before us viz, that 
those bundhoos alone succeed who are enu- 
merated in the Mitackshara as settldd, and 
must adhere to the rule as to a fixed doctrine, 
convinced that no objection which may be 
offered to the rule, on the ground of its not 
being bottomed on good sense, or on reason, 
or on valid reason, or on the Court’s opinion 
that,if the subject were res integra,there might 
be doubt, and on the Court’s desire that such a 
rule had never been established, can weigh 
for one moment with the inconvenience 
which an uncertainty in the law inevitably - 
brings with it. In accordance, therefore, 
with these rulings, we declare that the Go- 
vernment,agagainst the defendantGreadharee 
Lall, who is not amongst the bundhoos enu- 
merated as entitled to succeed, is, as against 
him, entitled to the possession of all the pro- 
perty left by the deceased minor Oopendro 
Chunder Roy, and now in the possession of 
defendant Greedharee Lall. 

This judgment is founded on the sup- 
position that Ram Soonder Roy, the father 
of the deceased son, was a son of the 
loins of his father Gunput. It has been 
urged in the grounds of appeal of Govern- 
ment that he was only an adopted son ; that 
consequently there is no relationship of 
consanguinity between the defendant Greed- 
haree Lall, the brother of Ram Soondar’s 
adopting mother, and the deceased minor, 
and, therefore, he veannot inherit. This 
point was not taken in the first Court by 
Government, and the defendant’s plendcrs 
object to its being takon up for the first 


Musst. Golab Debes, 
usst. Golab 
Agra Law Journal, 
Vol I, p, 17, 
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time in appeal. Deciding, as we have done, 
adversely to the defendant on the supposi- 
tion that Ram Soondur wasa son of the 
loins of Gunput Roy, it is unnecessary to 
enter on this point, or to determine whether 
it should be argued or not. We merely 
notice the above fact in case hereafter any 
reference to it should become necessary. 

Under this decree the Government will 
obtain possession of all the real property 
admittedly in defendant’s possession with the 
exception of the 8 Bishees of rent-free and 
khamar lands alleged to have belonged to one 
Joy Singh, a claim to which bas been waived 
by Government. As to Lot Rodhakistopore, 
Mouzah Moora Powali Ghat, &c., and Per- 
gunnoh Snudashee which defendant alleges 
that Baboo Ram Soondur Roy gave to his 
mother, and with which the minor has no con- 
cern, that property is included in the present 
decree, the gift being, without the consent 
of the son, invalid under Hindoo Law as 
current in the provinces governed by the 
Mitackshara. 

As Government has failed to prove the 
value of the moveable property alleged by it 
to have belonged to the minor Oopendro 
Chunder, its claim as to it is dismissed. 
An smount in money is decreed to Govern- 
ment in accordance with the admission 
contained in the {lth paragraph of the 
defendant’s written statement as having 
been acquired by him on the death of the 
deceased Oopendro Chunder, 

Costs will be on each party, according to 

etle amount of the Government claim, de- 
creed and dismissed. ° 

This decree of Government against Greed- 
haree is final, but it does not become abso- 
lute until the claim of Sohun Lal and Mohun 
Lal who represent themselves to be mater- 
nal grand-mother’s sisters’ sons, and that of 
Shano Bhoyo Misser, the spiritual preceptor 
of the decansed, have been enquired into. 

The last named person has filed some evi- 
dence, but his claim cannot be determined 
until that of Sohun Lal and Mohun Lal has 
been set at rest, and they have filed no evi- 
dence at all. They as well as the Acharjee 
or spiritual preceptor do not oppose the 
defendant Greedharee’s claim, but only prefer 
a claim in case his is declared to be invalid ; 
and if the former persons prove themselves 
to be what they allege that they are, they 
are undoubtedly entitled to succeed as enume- 
rated bundhoos. 

The case must, therefore, be remitted to 


the Judge with instructions that he will 


without delay take up the case, and call on 
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these parties and any others who may ap- 
pear to claim the property of the deceased 
minor, within a reasonable time to file their 
evidence. He will then examine it thorough- 
ly, and, guided by his estimate of it and by 
Hindoo Law, he will either confirm tlie pre- 
sent order in favor of Government as against 
them also, or pass in their favor whatever 
decree the law of the case seems to require. 





The 31st August 1868. k % 
Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Right of ancient lights and air— 
Removal of obstractions—Damazges. 


Case No. 1587 of 1865. 


Special Appeal from a decision passed by 
Baboo Nobin Kishen Paleet, Principat 
Sudder Ameen of Midnapore, dated the 
4th March 1865, reversing a decision 
passed by Baboo Poorno Chunder Mitter, 
Sudder Moonsiff of that District, dated 
the 4th July 1864. 


Syud Mahomed Hossein (Defendant) 
Appellant, 


versus 
Syud Jafur Ali (Plaintiff) Respondent. 


Meéssrs. R. T, Allan and R. E. Twidale 
= for Appellant. 


Baboo Bama Churn Banerjee for 
Respondent, 

A person ig entitled to the free use of his ancient 
light and air. Where any porson wilfully and inten- 
tionally obstrucis that light and air, he is liable for 
the removal of the obstruction. Moncy damages 
will be no compensation for the injury. 

Tars was a suit to recover the enjoyment 
of ancient lights and air by compelling the 
defendant (special appellant) to remove a 
wall which he had built immediately in frout 
of the plaintiff’s dwelling-house, 

The facts of the case are undisputed. 
The special respondent some time ago got a 
decree for a narrow strip of land (24 cubits 
broad) running in front of his house, against 
the special appellant. The land immediately 
beyond this strip belonged to the latter, who 
forthwith built on it the wall which ob- 
structs the plaintiff’s light and air. 

The Principal Sudder Ameen decided, in 
reversal of the first Court’s order, that the 
defendant’s wall should not be allowed to 
exceed 24 cubits in length, and that all above 
that length should be removed. 


r 
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We see no reason to interfere with thia. 
decision. ‘The Principal Sudder Ameen | 
went to the spot, and his facts are not dis- : 
puted by the special appellant. There is no 
doubt that the light and air heretofore en- 
joyed by the special respondent have been ! 
impeded by the building of the special appel- | 
lant’s wall; and that the latter’s intention 
was that they should be so impeded is clear Mr. G. P. Mackintosh on behalf of Bengal 
from the fact that the portion of the wall} Indigo Company (Defendant) Appellant, 
abutting on the special respondent’s premises | 
is considerably higher than that on the | 
opposite side. 

It is contended that the special respondent ; Gopee Mohun Mojoomdar (Plaintiff) 
has diminished his own light and air by ' 
erecting a thatched shed poi his house , ASENA 
aud the wall; but this we think beside the , Ur 
question, which is, whether the special appel-:~ 
lant had the right to diminish it, and we! 
observe, moreover, that the shed extends’ 
only over a portion of the premises, and not Baboos Sreenath Doss and Onoocool Chun- 


ms eee muua 





bad, dated the 15th March 1865, modify- 
ing a decision passed by Baboo Digam- 
bur Biswas, Principal Sudder Ameen of 
that District, dated the 14th December 
1864. ' 


versus 


R. T. Allan and Baboo Bhowanee 
Churn Dutt for Appellant. 


over the whole, as found by the Principal 
Sudder Ameen in his local enquiry. 

Lastly, it is argued that, granting the 
injury, the special respondent will be suffi- 
ciently compensated by damages, and that 
the wall itself ought not to be destroyed. 


We see no reason to amend this part of 


the Lower Court’s order. The special re- 
spondent is entitled to the free use of his 


ancient light and air; and where another | 


person chooses wilfully and intentionally, 
as, we think, is proved in the present case, 
to obstiuct that light and air, he is ‘liable for 
the removal of the obstruction, and money 
damages willbe no compensation. A deci- 
sion passed by a Divisional Bench of this 
Court ou the 17th of May last, (3, Weekly 
Reporter, page 29) is in point ; in that case, 
the defendant was preveated from building 
a second story to his house, on the ground 
that it obstructed ancient lights. 

The relief sought in the prereut case is 
the restoration of special respondent’s anci- 
ent light and air, and we think he is by law 
fully entitled to if. 

We, therefore, dismiss the special appeal 
with costs. 


The 31st August 1865. 
Present: 
The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Holding over after expiry of lease 
—Consent of Landlord—Dameges. 


Case No. 1501 of 1865. 
Special Appeal from a decision: passed by 








der Mookerjee for Respondent. 


To justify a holding over after expiry of lease, 
a direct consent onthe part of the landlord is re- 
quisite. No implication of consent can or ought to 
be received where there has been every opportunity 
of consent in express terms, and particularly in the 
face of a special warning from the landlord that he 
should re-enter on the land when the term expired. 
Where tenants have no right to hold over, their use 
and occupation of the land is a trespass, and they 
are liable, not for rent as tenants, but for damages as 
trespassers. 

Tis is an appeal on the part of the Ben- 
gal Indigo Company, prayitg for the reversal 
of the Judge’s order on the question of 
damages. . 


It appears from the record, that the Com- 
pany tookea farming lease of the special 
respondent’s zemindary, the term of which 
expired in the mouth of Cheyt 1269 B. S. 
They were duly warned by the landlord that 
their lease would not be renewed, but, not- 
withstanding this notice, they sowed Indigo 
in the month of Kartick 1269, and retained 
possession of the estate till the crop was ripe. 
Indeed, they kept the landlord out till the 
month of Poos 1270, when he was pat into 
possession by the Collector. Special re- 
spondent claims in this suit the value of 
the rice crop which would have been raised 
həd he been allowed to re-enter on his pro- 
perty. 

The defendants allege that the “utmost 
they can be made liable for is the rent of 
the months during which they held over. 


The Court of first instance held that the 


Mr. E. G. Birch, Judge of Moorsheda-' defendants were liable for the value of the 


- 


1865,]_ Civil 


THE WEEKLY REPORTER. 


Rulings. 2I 


crop which would have been produced had | shall have it, in the absence of any special 


the land been sown with rice, and, after cou- 
sidering the Ameen’s report and other cir- 
cumstances detailed in its judgment, gave 
a decree for rupees 1,382-2-10. 

The Judge on appeal agreed with the 
Principal Sudder Ameen as to the defendant’s 
liability, but, with regard to the extent of 
damages, considered that the Ameen’s report 
not having been impugned, should be taken 
as a guide, In accordance with that report, 
he decreed damages to the amount of rupees 
8,882-3-7 4. 

It is urged in special appeal— 

(1). That the special appellants had, 
under the circumstances, a right to cut and 
use the crop of indigo, and that, therefore, 
they can only be held liable for the rent 
during the time they held oyer. And (2)— 
If liable for damages, the standard of those 
damages as fixed by the Judge is not correct. 

In support of the first objection it is con- 
tended that the Zemindar, in giving a lease 
to the special appellants, did sọ, knowing 
that they only took it for the purpose of 
growing indigo on the lands, and that as 
that kind of crop would not be ripe before 
August or September, there was an implied 
permission on the part of the landlord to 
allow the tenant to hold over till then. To 
this it may be fuirly answered that no impli- 
cation of consent can or ought to be received 
where there has been every opportunity of 
obtaining a consent in express terms; and 
in this particular case, it isin evidence that 
the landlord specially warned the Company 
that their lease would not be renewed, and 
that he should re-enter on the land when the 
term expired. With this warning staring them 
in the face, the special appellants persisted 
in sowing indigo, knowing full well that, long 
before it could ripen, their occupation of the 
land would have ceased, and yet uot making 
any arrangements with the landlord, or 
getting his permission to hold over till the 
indigo could be gathered. We think that, to 
justify such a holding over, a direct consent 
on the part of the landlord was required, 
and nothing would have been easier than for 
the special appellant, when the lease was 
taken, to have stipulated for permission to 
cut the crop of 1269, This ruling is, we 
observe, in accordance with English law, 
which lays it down that, where the term of 
a tenant for years depends on acertainty, as 
if he holds from a certain midsummer for ten 
years, and in the last year he sows a crop of 
corn, and it is not ripe and cut before mid- 
summer, the end of hig term, the landlord 


contract or custom to the contrary, for the 
tenant knew the expiration of his term, 
and therefore it was his own folly to 
sow what he could never reap the profits of 
(Stephen’s Comm., page 294, Volume I), 
In sucha case, if the tenant held over in 
defiance of the landlord, as in the present 
instance, he would be compelled to pay, not 
rent for the extra time, but damages. 


But it is urged further, in corroboration 
of the argument for an implied consent, 
that it was an element of tha contract be- 
tween the parties that the indigo should be 
sown, and that the landlord must, therefore, 
take the consequences, having previously 
impliedly agreed to them. But this is, we 
observe, a mistake of fact; the lease admit- 
tedly contains nothing at all about indigo ; 
it is allowed to be a simple farming lease 
granting to the special appellant such and 
such lands for so many years at a fixed rent. 
The special appellants were at liberty to do 
what they liked with the land so long as 
their lease lasted, but they have no claim 
on the landlord for any thing further, at 
least not on the basis of any contract be- 
tween the parties. 

Then, as to the standard of damages. If 
the special appellants had no right to hold 
over, their use and occupation of the land 
was a trespass, and they are liable not for 
rent as tenants, but for damages as tres- 
passers. 

We see nothing to object to in the prin- 
ciple followed by the Lower Court on this 
point. The land was “ Neez khamar” cul- 
tivated by the farmer himself and not leased 
out to ryots, and the special respondent is 
entitled to recover the value of what the 
land would have produced under his Neez 
cultivation minus the usual deductions. 


Now the Judge, although he has disagreed 
with the Principal Sudder Ameen on the 
question of the quantity of dhan that would 
have been grown during the time of the 
special appellant’s illegal occupation, has 
gone on evidence which he says was not im- 
pugued by the other side, and we do not 
think that on such a point we can interfere 
in special appeal. The Judge has, on a 
review of all the evidence, and relying on 
the report of the Civil Court Ameen, come 
to the conclusion that the yield of dhan 
would have been so much per beegah, and 
this is a finding of fact upon which his 
judgment is final. 


We dismiss the special appeal with costa. 
D 
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The 31st August 1865. 
Present: 


The Hon’ble O. Steer and J. B. Phear, 
Judges. 


Fvidence—Rieasurement papers of a 
pending partition. 


Case No. 128 of 1865. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Backer- 
gunge, dated the 21st January 1865. 


Anund Chunder Roy and others (Defend- 
ants) Appellants, ` 


` VErSUS 
Huronath Roy (Plaintif) Respondent, 


Baboos Onoocool Chunder Mookerjee nnd 
Upprokash Chunder Mookerjee 
Appellants. 


Baboo Sreenath Doss for Respondent, 
Suit laid at rupees 7,000. 


Measurement papers ofa sxemindary made for the 
purpose of a partition, are admissible as evidence as 
to title as showing what the zemindary consisted of, 
thongh the partition may not haye been carried out. 


Tue. plaintiff bought at a sale for the 
recovery of arrears of salary of a Butwara 
Ameen the 9-16-8-44 share of the defend- 
antin the zemindar of Pergunnah Beermohun. 
He alleges that the lands, in respect of which 
he sues for confirmation of his title and 
possession, are part of his purchased zemin- 
dary ; and the defendant, denying that they 
areso, aver that they are part and parcel 
of entirely different estates, viz. the hAarija 
talooks Nos. 456, 271, 314, and 368, 

The lands sued for are a number of small 
plots in several different villages; and as 
evidence that they are part and parcel of 
the zemindary, and not of the kharija talooks, 
the plaintiff has put in the measurement 
papers of the zemindary made when the 
defendants were the proprietors of both 
the zemindary and the žarija talooks, and 
many years before the plaintiff acquired his 
right to the zemindary. 

‘These papers have, of course, been consi- 
dered by the Court below of the very first 
importance as evidence in this case ; and, if 
they are evidence, their effect is almost to 
conclude the defendant. 


for 
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The history of those papers is that one 
Doorga Churn, a co-proprietor in the 
zemindary with the ‘defendants,"' having 
petitioned for a partition of the estate, an 
Ameen was appointed with an establishment 
for the purpose of measuring the whole 
of the zemindary lands prior to a partition 
of the same, and his establishment were 
engaged in the measurement from 1244 to 
1254, and he appears to have effected the 
measurement of the entire zemindary. 
Like the division, however, of all estates 
which are large, and of which the proprie- 
tors are many, and some of them unwilling 
that the estate should be divided, various 
obstacles were thrown in the way of a 
partition, which delayed its accomplishment. 
In 1259, the plaintiff purchased the share 
of the defendants in the zemindary, and 
that, of course, gave rise to further opposi- 
tion. The defendants were, as already 
observed, part proprietors of the zemindary, 
and they were atthe same time proprietors 
of certain AAarija talooks in the same locality. 
Seeing that the zemindary was gone, it was 
their interest to keep as much land of the 
lost estate as they possibly could, on the plea 
that it wag not zemindary land but Aharya 
talook. From that time, then, it is manifest 
that they had everything to lose and nothing 
to gain, if they allowed the butwara to take 
place ; and it is not to be wondered at that 
a butwara, whichis a difficult operation at 
all times, when the proprietors are not 
heartily desirous of a partition, was not 
found feasible where there were such im- 
portant interests at stake in preventing it. 
The consequence of all this has been that, 
up to the present day, no partition of the 
zemindary has been made. 

Now, the question we have to consider is, 
can the measurement papers, which have 
avowedly not led to any partition as yet, 
be received as evidence at all as to title in 
this case? We are clearly of opinion that 
they can be received. They were made at 
a time, when the defendants were the pro- 
prietors, for the purpose of affording the 
basis of a partition, It is nothing to the 
purpose that there has been no partition as 
yet. That measure may be delayed, or cir- 
cumstances may render it impracticable to 
effect a partition ; but the papers may still 
be used as evidence to show what die. 
zemindary consisted of, and inasmuch as 
the measurement was made by an Officer 
deputed for the purpose by the Collector, 
with reference to a butwara pending before 
him ; and if the matter was duly performed, 
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and was made in the presence of or after 
notice to the agents of the parties interested 
at the time when the defendants were the 
proprietors of both the zemindary and the 
kharija talooks (and there is no reason 
whatever to suppose that they had any 
interest in robbing the Ahartja talook for the 
sake of the zemindary), they afford the very 
best evidence that the lands, which were 
then measured as the zemindary lands, are, 
in fact, those lands and are not lands of the 
kharija talook. 

That the lands in contention now were 
actually included in the measurement of 
1244 to 1254, there can be no manner of 
doubt. ‘Those measurements were tested in 
1859, 1860, and 1861, and found to be cor- 
rect. The papers of measurement have been 
compared with the lands described in the 
plaint, and have been found by such com- 
parison by a Court Ameen to correspond. 

To do away with this important evidence, 
various objections have been made to its 
receipt as evidence.. It is contended that 
they are not correct; that objection was 
made ‘to them by the defendant at the time ; 
that the Deputy Collector found fault with 
them; and that the plaintiff himself ad- 
mitted that they were incorrect, 

That they are not correct is a mere as- 
sumption without any evidence to supportit. 

That they were objected to by the defend- 
ants is attempted to be made out by the 
production of a copy of a petition presented to 
the Collector five years after the commence- 
ment of the measurement. This petition 
does certainly allege the measunement to be 
partial and erroneous; but the petition is 
vague and general, and there is,nothing spe- 
cific about it. It does not indicate in any 
single instance what land of what village in 
the occupation of what ryot, had been im- 
properly in the measurement. This is the 
more extraordinary, as, by the present con- 
tention of the defendants, a vast quantity of 
good land in the actual occupation of tenants 
were thrown into the measurement which 
were not zemindary lands but kharija 
talook lands. Such a petition as the one 
which was presented, was worthless as an 
objection ; but from the Collector’s order qu 
the back of it, it appears that an explana- 
tion was called for from the Ameen. This 
explanation might have satisfactorily an- 
swered the objections to the measurement, 
but the defendant does not put that in, 

The extract of the letter of the Deputy 
Collector of the 20th September 1866, even 
if we ought to look at it as evidence, which 
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is more than doubtful, does not show that 
he had any reason to find fault with tho 
measurement. It says that fault had been 
found, and it explains the difficulties which 
had been thrown in the way of the butwara, 
and this was probably the only object of the 
letter. We say probably, for neither is the 
letter calling forth this communication nor 
the answer to it put‘in. f , 

That the plaintiff objected to the measure- 
ment papers is in a measure true, but -how 
did he object ? All he says in the durmna- 
mak, of which the defendants have filed e 
copy inthis suit, is that, if the measurement . 
papers had included any land of another 
estate of his, they were incorrect. This is 
no averment of their actual incorrectness, but 
of their incorrectness under a supposed state 
of things. 

That every day in the measurement was 
absolutely correct, we will not go so far 
as to say. Some stray plot here and there 
might have been incorrectly included in the 
measurement ; but neither at the time of the 
measurement, nor at any time since, has the 
defendant attempted to show what parti- 
cular, plots included in the measurement 
were his Aharija talook lands, and ought not 
to have been measured with the zemindary. 
The Ameen had nothing to gain by spoiling 
the Aharija talook for the sake of the zemin- 
dary, and the very fact of his being allowed 
to measure them at all is a very strong proof 
that they belonged to the zemindary. That 
no objection was preferred for five years 
makes it a still stronger case ; and that no 
objection was made except in such a vaguo 
and untangible shape, as to render it impos- 
sible to deal with it, is further corroboration 
of the general accuracy of the measurement. 

It is not, of course, out of the power of 
the defendant to object to these papers even 
now; but he cannot make the kind of objec- 
tions which his pleader has done in the course 
of his arguments. They are evidence no doubt, 
and evidence of the very first magnitude, and 
showing, as they most clearly do that the 
land which is the subject of the suit was 
measured withthe zemindary, and that there 
is nothing to impugn, but everything to cor- 
borate the correctness of the measurement, 
and the correctness also of the subse- 
quent investigation which has ended in tho 
identification of the land in dispute 
with the land comprised in the measure- 
ment, the only effectual way to object to 
them would be to show by clear and unmis- 
takeable proof in whatrespect the measure- 
ment was incorrect, and what land now sued 
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for, and appearing in the measurement, was 
kharija talook land ; and it ought to be in 
the power of the defendant to give this 
clear and unmistakeable proof. He must be 
presumed to possess measurement papers of 
his own or former time, both of his zemin- 
dary and of his AAarija talooks. If these are 
not forthcoming, he could prove by reliable 
documentary evidence that the several vil- 
lages in which the disputed land lies, are 
villages which appertain to his hharija ta- 
looks ; aud he could show that the land is 
included in those villages, and that it has 
. paid him rent as tho owner of the Aharija 
talooks. But so little of this has been 
attempted that the pleader for the defendant 
would not, in his address to the Court, make 
the slightest allusion to any evidence on the 
side of his client. 


A plea has been taken before us for the 
first time that, as respects some of the land 
in dispute, the suit of the plaintiff is barred 
under the Statute of Limitations. It seems 
that the defendant sued some of the ryots, 
who are allowedly tenants of some of the 
disputed Jand, for rent. The plaintiff in- 
tervened, but the rents were decreed to 
the defendant. The present suit not having 
been brought within one year from the 
date of the- decision of those cases, it is 
said the plaintiffs claim, in regard to the 
lands occupied by those ryots, is barred. 

This plea we cannot listen to at this stage. 
Limitation is a plea which may be in some 
sense waived—that is, the parties, by not 
waiving it when the opportunity existed for 
adducing evidence on the point, must be taken 
to admit the fact that the cause of action 
nccrued within the period of limitation. 
Certainly; it is s plea which ought to be 
specifically urged. The defendant had 
ample opportunity, seeing that the plaint 
makes mention of the very ryots against 
whom decrees were passed in the rent cases, 
to urge the plea of limitation ; but he never 
did urge it at-any time during the long 
period that this sult has been pending 
trial, until now. We must consider, then, 
that the facts of the case are admittedly 
such as would not bear out that plea, and 
we cannot permit the defendant to say the 
contrary now. f 


Having thus disposed of all the several 
points involved in this case, as they have 
been laid before us, and seeing no ground 
for disturbing the judgment arrived at by 
the Court below, we affirm it, and dismiss 
the appeal with costs. 


The Ist September 1865. 
Present : 


The Hon’ble Shumboonnath Pundit and G. 
i Campbell, Judges. 


Right to take Water. 
Case No. 918 of 1865. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Behar, 
dated the 20th December 1864, reversing 
a decision passed by the Moonsiff of that 
District, dated the 27th April 1864. 


Athur Ali Khan (Plaintiff) Appellant, 
l versus 


Sekundar Ali Khan and others (Defendants) 
Respondents. 


Moulvie Murhumut Hossein for Appellants. 


Baboo Kishen Sueca Mookerjee for Re- 
spondents. 


The right to take water is governed by established 
uses. No man can open a new conduit to take addi- 
tional water to the injury of his neighbours. 

We think that there is no sufficient, deci- 
sion -by the Lower Appellate Court. The 
question is not whether the disputed water- 
course should be called a Bagla or a Karba ; 
but whether defendant has an old establish- 
ed right to the use of it or not. Both 
Baglas and Karbas are, it seems, private 
water-courses by which water is taken from 
the common canal. The rule in these cases 
is that the right to take water is governed 
by established uses, and no man can open a 
new conduit to take additional water to the ° 
injury of his*neighbours, We, therefore, re- 
mand the case tothe Lower Appellate Court 
to be tried*on the simple issue, whether or 
not defendant has an old established right 
by use of the disputed water-course or not, 


The 2nd September 1865, 
Present: 


The Hon’ble C. Steer and J. B. Phear, 
Judges. 


uease—Payment of rent te wrong 
party. 


Case No. 1637 of 1865. 


Special Appeal from a decision passed by 
Mr. F. L. Beaufort, Judge of the 24- 
Pergunnahs, dated the 5th April 1865, 
reversing a decision passed by the Sudder 
Ameen of that District, dated the 8th 
December 1864. ' 
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Ramchunder Mozoomdar (Defendant) 
Appellant, 


~ 


VETSUS ; 
Bissumbur Mookerjee (Plaintif) Respondent, 


Baboos Dwarkanath Mitter, Bhobanee 
Churn Dutt, and Sreenath Doss for 
Appellant, i 


' Baboos Banee Madub Banerjee and 
Kedarnath Chatterjee for Respondent. 


In 1266 plaintiff took a lease for 3 years of cer- 
tain lands from B. In 1267 K sued B fora 2 anna 
share of the property, and the Court appointed a 
Receiver of the whole estate, who gaye defendant an 
ijara lease. Plaintiff then became tehmidar to de- 
fendant, and in 1268 took a lease fiom him, and, 
both as tehsildar and lessee, made payments to de- 
fendant. Subsequently defendant’s para lease was 
pronounced invalid, and B recovered from plaintiff 
rents due under her lease for the period in respect 
of which paintiff had aheady made payments to de- 
fendant ; and plaintiff now sues to recover the sums 
go paid to defendant. Herp that plaintiff could only 
recover the money sued for, by proving that it was 
paid on such a mistake of fact, with regard to its 
being dug to defendant, as to render it inequitable as 
between plaintiff and defendant that the latter should 
keep it; and that plaintiff was induced to enter into 
the relation of tehsildar and lessee to defendant, 


through any fraud on the part of defendant, either 
constructive or actual, 


In 1266, the plaintiff took a lease for five 
years of certain land from one Bindobasinee 
Dabee. In 1267 ona Kaminee Dabee insti- 
tuted a sult to recover from Bindobasinee a 
2 anna share of this property, and, after 
the institution of the suit, the Court in the 
game year appointed a Receivér of the 
whole estate, who gave the defendant an 
ijara lease. The plaintiff then became 
tehsildar to the defendant, and subsequently, 
namely, in 1268, took a lease from him. 
Both as tehsildar and lessee he made pay- 
ments to the defendants. It seems that 
eventually (but under what circumstances 
we are not exactly informed) the High 
Court declared the defendant’s ijara lease 
to bo invalid, and therenpon Bindobasinee, by 
process of Law, recovered from the plaintiff 
«ents due under her lease for the period in 
respect of which the plaintiff had already 
made the before-mentioned payments to the 
defendant, On this state of things the 
plaintiff now sues to recover the sums 
which he so paid to the defendant. The 
Court of first instance dismissed his claim, 
but the Lower Appellate Court decreed it, 
and hence this special appeal. 

We think that the decision of the Sudder 
Ameen was correct for the reasons given by 
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that Officer ; and that the Lower Appellate 


Court has made a mistake in Law. It 1s not 
pretended that the payments by the plaintiff 
were procured to be made by fraud or by 
illegal coercion, or by any unfair conduct on 
thé part of the defendant: indeed, it is ad- 
mitted that the defendant was and is blame- 
less throughout the matter. The plaintiff 
in this case then can only be entitled to 
recover the money which is sued for by 
establishing that it was paid on such a mis- 
take of fact, with regard to its being due to 
the defendant, as to render it inequitable as 
between the plaintiff and defendant that the 
latter should keep it. Now, so far from 
there being any mistake on this point, either 
in law or fact, it seems to us clear that, when 
the plaintiff paid the money to the defendant 
(whether as tehsildar or lessee), he was under 
an obligation to do so which would have 
been enforced, if necessary, by a Court 
of Law. It is not enough to support this 
action merely to show that the plaintiff 
entered into that obligation under a mis- 
apprehension or mistake of facts: neither 
is it enough to show that some external 
power ‘has since rendered it incapable of per- 
formance, or, at any rate, has treated it as a 
nullity in regard to any bearing it can have 
upon the rights of third persons. To entitle 
the present plaintiff to the remedy which he 
sooks against the defendant, it must at least 
be shown that the plaintiff was induced to 
enter into the relation of tehsildar and 
lessee to the defendant, by something fraudu- 
lent on the part of the defendant either coun- 
structive or actual ; and, as we have al- 
ready observed, nothing of the kind is 
even suggested. We will add that we do 
not agree with the Lower Appellate Coart in 
thinking that there was any mistake of 
fact whatever on the part of the plaint- 
if. On the contrary be seems to have 
been perfectly aware of all that had occurred ; 
and the error he made was in concluding 
that the circumstances which existed, and 
the eventa which had happened, gave the 
defendant any proprietary rights in the land. 
We take this to be an error of Jaw, and as 
sucb, it would not, even according to the 
judgment of the Lower Appellate Court 
itself, give the plaintiff a right to recover. 
Whether Bindobasinee, after she had al- 
lowed the plaintiff to be evicted by a 
stranger, and permitted the stranger to 
exercise the rights of landlord had any 
position either in law or equity, which en- . 
titled her to claim rent from the plaintiff under 
her lease in respoct of the interval during 
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which her rights had been so usurped, is not 
now a question before us. A competent 
Court seems to have held that she was so 
entitled, and the inference is that the plaint- 
iffs loss is the consequence of his own 
blunders only. At the worst, the money 
must be assumed to be in the hands of the 
Court which appointed the Receiver, and 
that Court will know to whom it ought to 
be paid. 

The appeal is decreed, and the judgment 
of the Lower Appellate Court is reversed 
with costs. 


The 2nd September 1865. 
Present: 


The Hon'ble C. Steer and J. B. Phear, 
Judges. 


Registration—Priority. 


‘Case No. 1510 of 1866. 


Special Appeal from a decision passed by 
Moulvie Itrut Hossein, Principal Sudder 
Ameen of Sarun, dated the 16th March 
1865, modifying a decision passed by the 
Sudder Ameen of that District, dated the 
11th January 1865. 


Syud Farzand Ally and others (Plaintiffs) 
Í Appellants, 


Versus 


Syud Abdool Ruhim and others (Defendants) 
Respondents. 


Mr. C. Gregory and Baboo Kissen Succa 
Mookerjee for Appellants. 


Mr. R. E. Twidale and Baboos Dwarka- 
nath Mitter and Sreenath Doss for 
Respondents. 
Act XIX of 1843 does not give a registered kubala 
priority over a prior unregistered mortgage under 
which enjoyment has actually taken place. 


THe plaintiff sues to recover land, as 
‚purchaser, from one Abdool Ruhim, under a 
deed of sale made on the 4th September 1863. 
The defendant is in possession, as he 
alleges, under a deed purporting to be a 
conditional saleby way of mortgage made 
by the same Abdool Rahim on the Ist 
August 1862, and the defendant further for- 
` tifles his position by the production of a 
bond, purporting to be made on 26th August 
1868, by Abdool Ruhim, and to pledge the 
same property to the defendant as security 
for a debt. a 
The Lower Appellate Court finds both the 
instruments put forward by the defendant to 


THE WEEKLY REPORTER. 


Rulinge.  [Vol. IV. 


be genuine, and decrees that the plaintiff is 
only to obtain possession upon discharging 
the encumbrances created by them. 

Against this decision the plaintiff appeals, 

specially on the grounds :—/irsé, that the 
Lower Appellate Court has assigned reasons 
for holding the mortgage genuine and valid, 
which are not sufficient in Law ; secondly, 
that, as the mortgage in question was never 
registered, while the kubala of the 4th Sep- 
tember was so, Act XIX of 1843 gives 
priority to the latter, and, therefore, the 
mortgage ought not to have had effect given 
to it. 
We are of opinion that there was ample 
evidence before the Lower Appellate Court, 
upon which it could find the mortgage 
genuine ; and we see no reason for supposing 
that it did not consider all the evidence 
bearing on the point. Therefore we consi- 
der the first objection untenable. 

We are also of opinion that Act XIX of 
1843 does not apply to a case where enjoy- 
ment has actually taken place under the 
first deed. i 

Under these cirenmstances we dismiss the 
appeal with costs. 


The 4th September 1865, 


Present: i 
The Hon’ble H. V. Bayley and E. Jackson, 
Judges. 
Chowkeedaree Chakoran lands—Onus: 
probandi. 
Case No. 1885 of 1866. j 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Beer. 
bhoom,” dated the 8lst March 1865 
modifying a decision passed by the Moon. 
siff of that District, dated the 3lsn 
August 1863. 


Mooktakeshee Debia Chowdhrain (Plaintiff 
Appellant, 


VETSUS 


The Collector of Moorshedabad and other 
(Defendants) Respondents. 


Sreenath Doss and Tarucknath 
Sein for Appellant. 


` Baboo Rishen Kishore Ghose for. 
Respondents, . 


Long possession of lands as Ohowkesdaree Chake 
ran affords ground for the presumption that the land. 
were act apart as such at the Decennial Settlement 
The onus of proof, that the lands were the privat 
lands of the zemindar not-set apart at the Decennia 
Settlement as Chowkeedarce oran, is on-the 

r : 


Baboos 
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THIs is a suit to obtain possession of 17 
beegahs 18 cottahs of land, which the plaint- 
iff alleges to belong to his mål lands, but 
which are in the possession of the chow- 
keedar of the village as his chakeran 
lands. The plaintiff further states that 
these lands were formerly in the possession 
of his Hulshana, or private servant, but that 
in some way (he does not know how) they 
have come into the possession of the chow- 
keedar. The Government, who represent 
the chowkeedar, allege that the lands have 
always been Chowkeedareo Chakeran lands ; 
and that, under the precedent of Joy Kishen 
Mookerjee’s case determined by the Privy 
Council, whose decision is reported at page 
26, Vol. I, Weekly Reporter, such lands can- 
not be taken possession of by the zemin- 
dar. , 

The first Court decreed the claim, hold- 
ing that the lands were not Chowkeedaree 
Chakeran lands, but were the private lands 
of the zemindar, which bad been appropria- 
ted by him to his private servant the Hul- 
shgna, 

The Principal Sudder Ameen on appeal 
held that, though the lands appear to have 
been formerly the Chakeran lands of Goluck- 
path Halshana, still Police chowkeedars 
being afterwards appointed in his place, the 
said Jands can no longer be styled as the 
chakeran lands of the Hulshana. They are 
now properly the Chakeran lands of the 
chowkeedar. But as it appeared from an 
old document of the year 1226, that the ex- 
tent of the lands so appropriated was then 
only 10 beegahs 6 cottahs, the Principal 
Sudder Ameen confirmed the decree of the 
first Court, as respects 7 beegahs 12 cottahs, 
and reversed it as respects the 10 beegahbs 
6 cottahs, to.recover which he dismissed 
the plaintiff’s claim.. 


It is said in special appeal that, if these 
lands belonged to the Hulshana in 1226, asg 
the document above alluded to distinctly 
states that they did, itis clear that they 
did-not belong to the chowkeedar ; and as 
the Government cannot prove that at the 
time of the Decennial Settlement the lands 
were appropriated to the chowkeedar, the 
zemindar is at liberty to resume and take 
possession of them. 


Looking to the Privy Council precedent 
of Joy Kishen Mookerjee’s case, we think 
that, even giving the document of 1226 full 
weight, that document does not in any way 
clearly prove that these lands were not 
then what they now admittedly are, and 
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what they have been for a long series of 
years, viz. the Chowkeedaree Chakeran lands. 
The onus of proof that the lands were the 
private lands of the zemindar not set apart 
at the Deceenial Settlement for the main- 
tenance of the chowkeedar, rests on the 
plaintiff, the zemindar. It is not for the 
Government to prove they were then set 
apart as chowkeedaree lands. The pre- 
sumption from the facts admitted in this case, 
more especially the long possession of the 
lands, as Chowkeedaree Chakeran by. the 
chowkeedar, is that the lands were set 
apart at the Decennial Settlement for the 
chowkeedar. Has, then, the zemindar prov- 
ed that these lands at the Decennial Settle- 
ment were his private landa? He produces 
no evidence whatever to prove what de- 
scription of lands they were at the Decennial 
Settlement. But he produces a document to 
show that, thirty years after the Decennial 
Settlement, they are described in a public 
record as Hulshana lands. It is not clear 
by whom this record was made; and it is 
doubtful how fan the statementa made in it 
bind the Government. But it is clear from 
the faets proved in Joy Kishen Mookerjee’s 
case that the Hulshana (or mal paik) and 
the chowkeedar were frequently the same 
person, who performed both duties, The 
circumstance that the man who held them 
was described as a Hulshana in 1226, is not 
conclusive that he performed only the 
duties of a Hulshana, and not also those of a 
chowkeedar, the more go as we find that the 
chowkeedar has been in possession of them 
ever since. Wethink that this is the in- 
tent of the Principal Sudder Ameen’s judg- 
ment, though it is not as distinctiy worded 
as it might be, and, therefore, we think that 
that judgment is correct. Indeed if the 
judgment was not to this effect, and it had 
been held by the Principal Sudder Ameen 
upon the strength of this document of 1226 
that the lands were exclusively devoted to 
the zemindar’s private Hulshana at the 
Decennial Settlement, we think that such a 
judgment would have been open to revision 
on special appeal, on the ground that the 
document was not sufficient evidence of the 
fact, and that it did not follow that, because 
the lands were described by some one as 
Halshana lands in 1226, they were not 


also at that time chowkeedaree lands, when 
. they are now, and have been for many long 
' years, Chowkeedree Chakeran lands. 


We think «we onght not to interfere with 


‘the decision of the Lower Court, and dismiss 


this appeal with costs. 
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The 4th September 1865. 
Present: 


The Hon’ble Shumboonath Pundit and J. B. 
Phear, Judges. 


Yortgage—Priority. 
Cases Nos. 1254 and 1265 of 1865. 


cial Appeals from decisions passed by 
ae F. Poeren Judge of Shahabad, dated 
the 11th February 1865, reversing a de- 
ctsion of the Principal Sudder Ameen of 
that District, dated the 28th July 1864. 


No. 1254. 


Soujharee Coomar 
Appellant, 


VETEUS 


Rameshur Panda (Plaintiff) Respondent. 
Mr. C. Gregory, Baboo Kali Mohun Doss, 
and Moulvie Aftabooddeen. Mahomed for 
Appellant. 
Baboo Mohinee Hohun Roy for Respondent. 
No, 1265. 


Rameshur Panda and others (Plaintiffs) 
Appellants, : 


VETSUS 


Musst. Soujharee Coomar (Defendant) 
3 Respondent. 


Mr. R. T. Allan and Baboos Onoocool 
Chunder Mookerjee, Dwarkanath Mitter, 
Unnodapersaud Banerjee, Kissen Succa 
Mookerjee, and Mohesh Chunder Chowdry 
for Appellant. 

Mr. C. Gregory, Baboo Kali Mohun Doss, 
and Moulvie Aftabooddeen Mahomed 
for Respondent. 

Where a plgint asks for the realization of a mort- 
gage, and the judgment, although it does not in 
terms order the sale of the mortgaged property, yet 
directs that the plaintiff's claim should be granted, 
the salo which follows in execution of the decree 
passes to the plaintiff the actual property which was 
mortraged., 

Tus special appeal No. 1254, and the 
‘ cross-appeal No. 1265, present to usa case 
of considerable complexity. The numerous 
dealings of the different parties to the suit 
with the property in question, tuking some 
variety of form, and extending over at least 
“ten years of time, have been ably put before 
us by the advocates of both sides; but the 
conclusions to which we have been led are 
such as to render it unnecessary for us now 
to notice them in extenso. Yor our pre- 
sent purpose, the case may be concisely 
stated as follows :— 


Musst. (Defendant) 
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In 1848 the disputed property belonged 
to several owners who, on 30th December 
of that year, all joined in mortgaging it to 
one Shusahai, and eventually Shusahai’s 
interests passed to defendants 2 to 7 ; after 
having so mortgaged the property, defend- 
ants 11 to 14 (being some of the mortgagors), 
by a bond dated the 1st April 1861, mortgag- 
ed their rights and interests, viz. their 
equity of redemption, to the first plaintiff. 
Default was made in the payments due under 
this Mortgage, aud proceedings were taken by 
the first plaintiff, which ended in the subject of 
this mortgage being sold on the ist De- 
cember 1862, by execution, under a decree of 
Court made the 20th May 1862, All the 
plaintiffs were the purchasers at that sale and 
uuder the title which they thus obtained, they 
claim the right to redeem as against defend- 
ants 2 to 7 to the extent of their share. 
They have obtained possession by redemp- 
tion of a portion of this share; but their 
right to redeem the remainder is resisted by 
some of the mortgagees and others of the 
defendants claiming title through them. 
This suit is brought to procure mutation of 
names, in regard to the portions of which the 
plaintiffs have obtained possession, and a 
declaration of right to redeem with conse- 
quential relief in regard to the remainder. 

The additional facts alleged by the de- 
fendants and relied upon by them are sub- 
stantially that, long before the execution of 
the bond of the lst April 1861, namely, in 
the year 1856, the makers of that bond passed 
all their interest in the equity of redemption» 
to certain of the defendants; and that al- 
though the transaction of 1856 has been 
declared by a competent Court, ina suit to 
which the makers of that bond .and the 
material defendants were parties, to be void 
and of no effect, still both parties to that 
suit by a compromise come to édefore the 
judgment was delivered, but‘put into writ- 
ing and executed afterwards, namely, on 8rd 
February 1862, declared themselves bound by 
that transaction of 1856, whatever might be 
the judgment of the Court, and indeed 
agreed to ask that Judgment might be passed 
on the footing of their compromise., Taking 
this state of facts, they first urge that the 
sale in execution of the decree of 20th May 
1862 only passed the rights of the makers 
of the mortgage bond as they existed at the 
actual date of the sale in December 1862, 
which amounted to nothing, because (as the 
defendants maintain) the ikrar of February 
1862 had certainly passed away all that the 
mortgagors might have previously possessed. 
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The 28th August 1865. 


Present : 
The Hon’ble G. Campbell and F. A. Glover, 
Judges. R 


Sections 6 and 7 Act X of 1839-— 
Right of Occupancy—Written Oon- 
tracts. 


Case No. 1480 of 1865. 


Special Appeal from a decision passed by 
Mr. F. Tucker, Judge of Shahabad, 
dated the 28rd February 1865, reversing 
a decision passed by the Principal Sudder 
Ameen of that District, dated the 26th 
August 1863. 


Roy Odyte Narain Sing and others (Plaintiffs) 
Appellants, 


Versus 


Ubhuran Roy and others (Defendants) 
Ktespondents. 


Baboos Unnodapershad Banerjee and Mo- 
hesh Chunder Chowdhry for Appellanta. 


Baboos Dwarkanath Mitter, Kissen Succa 
Mookerjee, Kali Mohun Doss, and Doorga 
Doss Dutt for Respondents. 


Hep, with reference to Bection 7 Act X of 1859, 
hat where, on the face of a contract between a land- 
«ord and tenant, it appears that the tenant came into 
‘ogsession under that contract only, or that a right of 
entry was reserved to the landlord, no right of 
xecupancy under Section 6 accrues. Where, however, 
here are no such terms, but metely a pottah fora 
sertain number of years, the onws is on the landlord 
+o show that the tenure was snch that the express 
imit of years may be fairly applied to the possession, 

nd construed to give the right of re-entry. 


Tans is a civil suit fo eject a person hold- 
ng some land oa a pretended zur-i-peshgee 
ease, and to recover the profits as wasilat, It 


appears that in 1255 defendant entered on the 
land undera pottah for the term of seven years, 
at arent of 45 rapees, and held under that 
pottah. After the expiry of the pottah he 
held over. Subsequently the plaintiff sued 
him in the Civil Court for rent up to 1265, 
but that suit was dismissed on the ground 
that plaintiff could show no kubooleut, nor 
any relation of landlord and tenant. And 
defendant having set up the pretended zur-i- 
peshgee tenure, by which he alleges that he 
holds the land at a reserved rent of 9 rupees, 
the present action is brought to set it aside 
and eject him. 


The alleged zur-i-peshgee lease is found to 
be false ; but the Judge, considering that by 
twelve years’ holding the defendant has ac- 
quired a right of ocoupancy, dismisses the 
suit for ejectment. He says nothing about 
wasilat. fn appeal it is urged that, under 
the ciroumstancesstated, no right of occu- 
pancy has been acquired ; also that there 
should be a decision regarding the wasilat. 
The case turns on the construction of Sec- 
tions 6 and 7 Act X of 1859, and is one of 
some importance and delicacy. It is clear 
enough that, under Section 6, cultivation as 
a ryot for twelve years prima facie 
leads to the presumption of right of occu- 
pancy. But this is qualified by Section 7, 
which excludes all cases in which the land 
was held ander on express written contract 
inconsistent with the accruing ofa right of 
occupancy. We must not construe the law 
in go unjust a way as to suppose that the ab- 
sence of a special provision in so many words 
araingt a contingency not contemplated, and 
which could not be contemplated by the 
parties, is to deprive the landlord of his right 
to re-enter. Itis enough if the express terme 
of the pottah or written contract are such 
that, in the ordinary senge in which they were 
used atthe time, they were understood to 
convey a right of re-entry. The true test ia— 
Are or are not the terms of the contract in 
any way consistent with a possible right of 
occupancy existing or accruing by time? 
The difficulty is this, that while such pottahs 
are precise as to ihe term, they are often some- 
what vague as regards the nghbts covered by 
the pottah, Ats noticed in a former cuse de- 
cided on 10th February 1865, it often hap- 
pens that an estate is periodically settled aud 


A 
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all ryots including those who have a right of | that the term of 7 years in the pottah must 
occupancy accept -pottahs and give kuboo- | be held to apply to the possession of the 
leuts for terma of sny seven years by which | land, and to reserve the landlord’s right of 
the rate of rent is fixed for that term, although | re-entry. Thergfore the period held under 
the right of occupying the land may be quite: ® pottah not consistent with the accruing of 
independent of the pottahs ; just as in the.% "ght of occupancy, counts for nothing 
temporarily settled districts a zemindar may ' towards such a right, and the holding inde- 
accept a 30 years’ settlement from Govern- | Poudent of the pottah not having extended 
ment without thereby acknowledging himself | to 12 years, no right of occupancy could 











to be a mere farmer, or giving to Government | accrue. 


any right to turn him out at the end of 30 
years. On the other hand, when a man, hav- 
ing no right in, or occupation of, the land, 
takes it for the first time like a mere farmer 
on a lease for a defnite term of years, it is 
clear that the limitation of the term is an ex- 
press limit not only of- his rate of rent but 
also of his right to possession, and gives the : 


landlord right of re-entry on the expiry of | 
the term. 


| 
Thus a term of seven years being express in | 


a pottali,it may be, according to circumstances, | 
a contract limiting only the settled rate | 
of rent to that term, ora contract limiting 
both rent and possession. Different pottahs 
for terms have been construed both ways 
by this Court. When, then, the words of the 
pottah, being express as to the term of years, 
are ambiguous as to the rest, other evidence 
may be received to explain the ambiguity. 
But seeing the terms of Section 7 in regard 
to an express contract, we think that 
while, when on the fuce of the contract, it 
appears that the tenant came into possession 
under that contract only, or thata right of 
re-entry was reserved to the landlord, no 
right of occupancy accrues ; on the other 
hand, when there are no such terms, but. 
merely a pottah for a certain number of 
years, it will be for the landlord to show that ' 
the tenure was such that the express jimit 
of years may be fairly applied to the posses- : 
sion, and constraed to give the right of ro- , 
entry. In this case the pottah in the Hindee | 
character is in the ordinary form very little 
precise, and on the face of it might be con- 
strued either one way or the other. But the 
deferdant admits enough to relieve the land- , 
lord of all that it was necessary for bim to 
prove on this point, It is not disputed that 
the land was formerly held by other tenduts, ’ 
and that the defendant came in in 1255 on the: 


pottah and the pottah alone. In the first; 


Court he distinctly pleaded that he “is the! 
hashthar of the disputed property in virtue , 
of a pottah dated 5th Kowar 1255,” and the 
same thing is repeated by his vakeel lere. | 
That being so, we are decidedly of opinion : 


Even, if we had not found against the de- 
fendant on this point, we should probably 
have also considered thata subsequent hos- 
tile holding different from that of a ryot 
would not have reckoned towards the time 


, required for a ryot’s right of ocoupancy, 


There might have been some question, whe- 
ther payment of the reserved rent of 9 rupees 
would suffice to continue a ryot tenancy ; 
bat the right to possession being determined 
against defendant on the first ground, we 
need not finally decide this point. 

The question of payment of 9 rapees has not 
been tried by the Lower Appellate Court ae 
it should have been, but rather than+cau8e a 
remand, plaintiff abandons that part of hie 
claim. Hoe will have a decree for possession 
with wasilat against Ramearran defendant, 
at the rate of 45 rupees, less 9, i. e. rupees 3¢ 
per annum for six years previous to date 
of suit, and at rupees 45 per annum from 
date of suit to date of execution, and fall 
costs. 

The other defendant, Abelbeer Singh, i 
absolved, but will pay his own costs in thf 
Court. ° 


/ The 29th Auguat 1865. 
Present: 


The Hon'ble II. V. Bayley and J. B. Phear 
Judges. 


Notice of enhancement (when 
wife instead of husband). 


Case No. 1347 of 1865 under Act X of 185% 


or 


Special Appeal from a decision passed b, 
the Additional Judge of Jessore, dates 
the 20th February 1865, reversing a deci 
sion passed by the Deputy Collector o 
that District, dated the 29th August 1864 


1865. | Act X 
Sreeram Ghose and others (Plaintiffs) 
Appellants, 
versus 
Molook Chand Deb and others ( Defendants) 
Respondents. 


Baboos Banee Madhub Banerjee and Ke- | 


darnath Mojoomdar for Appellants. ` 


Baboo Mohinse Mohun Roy for Respondents, | 


Where a Jandlord receives rent from a wife as 


his tenant, and sues the husband for enhancement, | 


the notics on the husband is not sufficient, but should 
be issued to the wife as acknowledged tenant. 
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March 1865, modifying a decision passed 
by the Deputy Collector of that District, 
dated the 26th August 1864. 


Lal Mohun Sein (Plaintiff) Appellant, 





versus 
Anund Chunder Chuckerbutty and others 
(Defendants) Respondents. 
Baboo Kally Mohun Doss for Appellant. 


Baboo Nubo Risken Mookerjee for 
Respondents, 


Whether good and snfficient cause is shown for the 


PLAINTIFF sued to enhance rents againt | #dmission of a review of judgment is a question for 
tbe husband, and served notice on him, The ; the discretion of the Court admitting the applica- 
wife came in and urged that she was the i tion; the order of the Court upon that point is final 
tenant, and that she had not received notice. , under Section 13 Act VI of 1862 B. C. 


It is found, as a fact, that although the 
wife was not registered ag the tenant, still 
plaintiff's naib accepted rents from her as 
such; ‘and that the wife did not receive 
notice, 


husband was notice to the wife ; but where, 
as in this case, plaintiff received rent from 
the wife as his tenant; and the suit was 


An application for the re-hearing of a case decreed 


| ex-parte may be made at any time before the enforce- 
| ment of any process for execution of the decree. 


Although, ase general rule, no plea can be allowed to 


Special appellant urges that notice to the | be taken on special appeal, which was not taken before 
| the Lower Appellate Court, yet in this cage, notwith. 


standing that the plaintiff did not appeal to the 
Lower Appellate Court from the decision of the first 


nevertheless against the husband, we are of | Court releasing two of the defendants from all 


opinion that notice to enhance rent to the 


husband was not sufficient, and that it should | 


have been issued to the wife as acknow- 
dedged tenant. 


In this view, we dismiss this “special ap- 
peal with costs. 


The 29th August 1865. 


Present: 


The Hon'ble H. V. Bayley and E. Jackson, 
Judges. 

Order admitting Review of Judg- 
ment, final—Time for application 
for re-hearing of case decreed er- 
‘ parte—Speotail appeal (Admission of 
pleas not taken before Lower Ap- 
poellate Court). 


Case No. 1401 of 1865 under Act X of 1859. 


Special Appeal froin a decision passed by 
the Judge of Backergunge, dated the 16th 


liability, as there had, infact, been no trial on the 
merits as between the plaintif and those defendants, 
the cage was remanded for a re-trial as to their 
liability. 


Tears was a suit for arrears of rent ou 
account of an Ijarah which the plaintiff stated 
that he had given to Kalee Coomar Chuck- 
erbutty and others in the name of one Par- 
butty Nath. The plaint included the name 
of Parbuttee Nath, among the defendants, 
though it distinctly stated that he was a 
mere nominal defendant. The case was de- 
creed ex-parte against Kalee Coomar Chuck- 
erbutty and others, and also against Parbuttee 
Nath. Parbuttes Nath appealed to the Judge 
who remanded the case for re-trial, and an 
exparte decree was then, on the 18th May 
1868, passed against Kalee Coomar Chuoker- 
butty and others. Subsequent proceedings 
were taken out on the part of Kales Coomar 
Chuckerbuity and his co-defendants, which 
resulted in the re-admission of the case to a 
hearing, but again the suit was decreed 

ainst them exparte for non-appearance on 
the 18th June 1864. On the 15th July 
1864, they applied a second time for a 
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re-hearing of the case, This was granted on 
the 28rd July, and the Deputy Collector 
then reversed the decision of the 18th May 
1863, and again décreed the plaintiffs claim 
against Parbuttee Nath alone. The plaint- 
iff appealed to the Judge, who confirmed 
that decree, merely reducing the amount of 
arreare, 


The plaintiff prefers this special appeal, 
and contends that all the proceedings of the 
Deputy Collector and Judge, subsequent to 
the decision of the 18th May 1868, are ille- 
gal; and the respondent Parbuttee Nath 
also appeals, urging that, as he is only a nomi- 
nal defendant, he cannot be made liable for 
a claim which is not preferred against him. 


It is very clear from the terms of the 
plaintiffs plaint that no suit was legally 
brought against Parbuttee Nath, although 
his name was included among the defendants. 
The plaintiff in fact sued Kalee Coomar 
Chuckerbutty and others, and the only ques- 
tion for determination was as to his demand 
against them. ‘The plaintiff should not have 
made Parbuttee Nath a defendant in the suit ; 
but having done so, plaintiff is liable for all 
Parbuttee Nath’s costs, As far, therefore, as 
Parbuttes Nath is concerned, the plaintiff's 
suit is dismissed with all costs. 


It remains to be considered whether, as 
respects Kalee Coomar Chuckerbutty, the 
ex-parte decision of the 18th May 1868, or 
the subsequent decision of the 18th June 
1864, was final, and whether the Deputy 
Collector acted illegally in admitting the case 
to a review, Section 58 Act X of 1859 
lays down that “no appeal shall lie from a 
‘t judgment passed exparte against a defend- 
‘sant who has not appeared. But in all 
“such cases, if the party against whom 
‘‘ judgment has been given shall appear, either 
‘Sin person or by agent, * * = ifa defend- 
“ant, within 15 days after any process for 
‘enforcing the judgment has been executed, 
‘Cor stany earlier period, and shall show 
“good and sufficient cause for his non-ap- 
“ pearance, and shall satisfy the Collector that 
“there has heen a failure of justice, the Col- 
“lector may revive the suit.” Itis said that 
neither in the application to revive the suit 
after the decision of the 18th May 1863, nor 
-in the application to revive the suit after the 
decision of the 18th June 1864, was good 
and sufficient cause shewn for the admission 
of the review. We think that this question 
is one for the discretion of the Court admit- 
ting the application. Sufficient prima facie 
ground was made out to the satisfaction of 
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the Court, and the order of the Court upon 
that point is final under Section 13 Bengal 
Legislative Council Act-VI of 1862. 


It ig then said that, as processes in execu- 
tion of decree were taken out in January and 
February 1864, the su:t could not under the 
law have been revived after the decision of 
the 18th June 1864. But we find that these 
execution proceedings were taken out after 
the application to set aside the decision of’ 
the 18th May 1863 was put in, and before 
the order admitting the suit to a re-hearing 
was passed ; and those proceedings cannot, 
therefore, prevent the re-bearing of the case 
after the exparte decision of the 18th June 
1864 was passed. We hold, therefore, that 
as the defeudants did apply for a re-hearing 
of their case before any process for execu- 
tion of the decree of the 18th June 1864 
was carried out, they were within the time 
allowed by the law, and that the Deputy 
Collector did not act illegally in reviving the 
suit. 


On the merits, then, the special appellant 
urges that, as it has been laid down that fhe 
suit ig not against Parbuttee Nath, but 
against Kalee Ooomar Ohuckerbutty and 
others, the case may be remanded for a 
trial as to iheir lability. It is contend- 
ed on the other band on their behalf 
that, as the plaintiff did not appeal to 
the Judye from the Deputy Collector’s 
decision releasing them froin all liability, the 
plaintiff cannot now, on special appeal, de- 
mand a re-trial of his suit as against them. 
We admit that, as a general rule, no plea 
can be allowed to be taken on special ap- 
peal which has not been taken before the 
Judge. But there may he proper excep- 
tions, and we think there is good ground for 
an exception in the case. We find from the 
Deputy Collector’s decision, that there has 
been in fact no trial on the merits as be- 
tween the plaintiff and Kales Coomar Chuck- 
erbutty and others. The Deputy Collector 
refused to try their liability, because the 
name of Parbuttea Nath was used in the 
farming lease. If, however, the plaintiff can 
prove that he really gave the lease to Kalee 
Coomar Chuckerbutty and others though in 
the name of Parbuttee Nath, he will be en- 
titled to a decree against them. The Lower 
Courts must try this question, and record a 
fresh judgment in the case. 


The decision of the Judge is reversed, and 
the case remanded to him that he.may lay 
down the issue as between the plaintiff and 
Kallee Coomar Chuckerbutty and others, and 
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finally determine the suit. Considering the | be brought nt any time during the tenancy. 
long time this case has been pending, we! We, therefore, remand these cases to bo 
think that the Judge should lay dowu the | re-tried with reference to the above remarks. 


issues, nud hear the evidence himself and pass 
a final judgment, and we direct that he will do 
80. 


The 80th August 1863. 
Present: 


The Hon’ble H. V. Bayley and J. B. 
Phear, Judg es. 


` Suit for Eubooleut at enhanced rate— 
Time for institution of—Notice. 


The 31st August 1865. 
Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Jurisdiction of Civil Court—Suit to `- 
set aside illegal sale by Collector 
in execution of decree for rent. 


Case No. 983 of 18638. 


Cases Nos. 15238 and 1524 of 1865 under | Special Appeal from a decision passed by 


Act X of 1859. 


Special Appeals from a decision passed 
by the Judge of Dacca, dated the 3rd | 
"Febluary 1865, reversing a decision | 
passed by the Deputy Collector of that | 
District, dated the 15th June 1863. 


Mr. T. Brae (Plaintiff) Appellant, 
VETSUS 
Kumul Shaha (Defendant) Respondent. 
Mr, R. E. Twidale for Appellant. 


No one for Respondent. ; 


A suit for a kubooleut at an enhanced rata to 
take effect prospectively from the date of suit, may 
be instituted without any preliminary notice of 
enhancement, and at any time during the tenancy. 


THEsE cases were both suits for kuboo- 
leuts at enhanced rates, and both were dis- 
missed by the Lower Appellate Court on the 
ground, Ist. That the service of notice of 
enhancement on the defendants had not been 
proved, and 2zdly. That the suits were not 
brought until 15 months after the time of 
the alleged notice of enhancement. We 
think that both these grounds are untenable ; 
for we are of opinion that a suit for a kuboo- 
leut at an enhanced rate to take effect pros- 
pectively from the date of suit, may be 
instituted without any preliminary notice 
of enhancement ; and Section 31 of Act X 
of 1859 expressly says that such a suit may 


Baboo Gunga Churn Shome, Principal 
Sudder Ameen of Behar, dated the 28th 
January 1865, affirming a decision pass- 
ed by Moulvie Mahomed Wahid, Sudde: 


Ameen of that District, dated the 28th 
June 1864, 


Jokee Lal (Defendant) Appellant, 


VETSUS 


i Nursing Narain Singh and others (Plaintiffs) 


Respondents. 


Baboos Kishen Succa Mookerjee and Gopal 
Lal Mitter for Appellant. 


No one for Respondents. 


A Collector acts without jurisdiction in ordering 
the sale of an estate in execution of a decree for rent 
against other landed property before procceding againat 
the tenure upon which the arrear accrued. A suit 
lies in the Civil Court to set aside the Collectar’s 
order as illegal, 


From the proceedings of the Lower Courts, 
it appears that the defendant obtained a 
decree for arrears of rent due on account of 
Mouzah Khutra Khoord, Pergunnah Bujur- 
digee ; that the judgment-debtors, plaintiffs 
in the present suit, applied to have their 
right and interests in the above tenure, which 
had fallen into arrear, sold, and then, if the 
arrear were not realized, that their other 
immoveable property might be sold. The 
Collector rejected this petition, and Mouzah 
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Parbutty Pergunnah Bujurdigee was sold in | thatthe Collector’s orders, and the sale of 
satisfaction of the defendant’s decree. this property consequent thereon, were 


The judgment-debtors now bring a suit to | illegal. It remains tó be seen whether the 
set aside this decrce ns illegal ; and both the plaintiffs have any remedy, by action, to set 
Lower Courts have held that, under the pro- | aside the sale. The order passed by the 
visions of Section 105 Act X of 1859, the Collector was passed in execution of a 
tenure upon which the arrear accrued must | decree. And had that order been a legal order, 
be first sold; and that the decree-holder is not | we should have considered it nal. f But a 
entitled to proceed against other landed pro- | the order was passed wholly without jurisdic- 


perty till this be done; and they have accord- | tion, and the sale of the estate in question 
ingly set aside the sale, in this suit could not be made according to 


law till the tenure in which the arrear 
accrued were sold, we think the plaintiffs’ 
suit was admissible ; and under this view of 
the case, we dismiss the special appeal, but 
without costs, as the respondent has not 
appeared. 


The defendant tnkes three grounds in 
special appeal: Is¢—That the sale having 
been made by the Collector in execution of a 
decree under Act X of 1859, his order is 
final, and no suit can be brought to set that 
sale aside; 2nd.—That Section 33 Act XI 
of 1859 is not applicable to such sales; and 
8rd.—That Section 105 Act X of 1869 
does not restrict the power of a decres-holder : The 31st August 1865. 
to select such property as he pleases for sale, 

Present: ò 


in liquidation of his decree ; that the terms 
of the Section are permissive and not pe- 
i P% | The Hon’ble H. V. Bayley, F. B. Kewp, 
and W. S. Seton-Karr, Judges. ` 


memo a pme 


remptory, 

We need take no notice of the second 
objection, but proceed to consider the third . 
before we pronounce an opinion on the first. | Sale of Zemindary rights by Govern- 
The permissive words in Section 105 have, ment—Rights of Talookdars, 
as we think, reference not to other immove- 
able property but to the person and move- 
able property of the debtor. Sections 86! 
and 87 must be read with Section 105, to; : 
enable us to understand the object of the| Regular Appeals from a decision passed 


permissive term “may” used in the last- 
mentioned Section. The terms of Section BY APE tay AEN y CONCHOP OP 
Dacca, dated the 27th June 1864. 


86 indicate that the person and moveable 
property ef the debtor are the proper source Joogul Ki a ace Roy and others (Plaintiff) 
sought to be realised ; but the law gives the | Appellants, 








Cases Nos. 380 and 381 of 1864 under Act 
X of 1859. 





from which the debt should at first be 


decree-holder an option: it permits him, F 
instead of taking out process against the ! PETTUS « 
person and moveable property of the debtor . 

to apply for the sale of the tenure on which | Bina) ee tt eo aes Detend ant) 
the arrear has accrued; and if by sale thereof | Respondent. 


the arrear be not liquidated, then process ma ; 
be taken out pecans other ete oTe Baboos Onoocool Chunder Mookerjee, 
able or immoveable, belonging to the debtor, Chunder adhub Ghose, Dwarkanoth 
The terms of Section 105 clearly lay down two | Mitter, and Sreenaih Ban erjee for 
rules: sé. That eo long as any warrant of exe- eee aes 

cution issued against the person or moveable aca 


property of the judgment-debtor remains | Messrs, 2, V. Doyne, R. E. Twidale and 
in force, no application for the sale of the 


tenure can be received; avd 2nd. That, till C. Gregory for Respondent. 

the tenure in which the arrear has accrued be 

sold, other landed property cannot be brought | Hzn by the majority of the Court (Kemp J, dis- 
to sale ; and we, therefore, concur in the genting) that the Government, as auction-purchater of 
opinion expressed by both the Lower Courts, | the zemindary rights of a Pergunnah, having waived 
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all right to cancel the tenmes of the dependant talook- | two months previously, from the ryots direct. 


dars, and having admitted them to settlement, and 
otherwise recognized their rights, the zemindar, as 
purchaser of those rights from the Government, could 
not put in force against the talookdara any rights 
which his Yendor had waived. 


Seton-Karr, J.—THESE are two cases 
brought by the plaintiffs to recover their 
dependant talooks in Pergunnah Baldakbal, 
of which the defendant has purchased the 
gemindary rights from Government. Go- 
verpmeut became the purchaser of the Per- 
gunnah at a sale for arrears of revenue, at a 
high price, in 1835. 


The cases are, in almost every respect, 
similar to those decided by Mr. Justice 
Loch and myself, and reported at page 82 
of the Weekly Reporter for April last, 
(No. 12) and at page 127 of No. 7 for July. 
We then decided that the plaintiffs could 
recover. 


The question raised in the appeals before 
ug has again been argued at great length 
by Mr. Doyne and Mr. Gregory for the 
zgemindar, purchaser from Government, and 
by Baboos OQnoocool Chunder and Dwarka- 
nath Mitter for the dependant talookdars. 
The result of their argumentis las been 
to strengthen my belief in the correctness 
of our decisions above alluded to. As my 
learned colleague, Mr. Justice Kemp, differs 
from this view, and thinks the zemindar 
entitled to put the talookdars aside altoge- 
ther, it is necessary for me tp ptate my 
views at just the lewgth sufficient to eluci- 
date the question, and to reply to the further 
arguments now pressed upon ùs. I rely 
on this occasion on the facts stated, and 
on the position of the Government, of the 
purchaser from the Government, and of 
the dependant talookdars, respectively, as 
laid down at length in our decisious above 
referred to. 


Mr. Doyne has contended, first, that the 
suit is out of time, as the plaintiffs lease 
terminated in Choitro 1269, and, as the 
Collector, on the commencement of the new 
year of 1270, directed the ryots of the 
talook not to pay their rents to any one, 
but to withhold them. Here, however, I 
understand that Mr. Justice Kemp concurs 
with me in thinking that the act of dis- 
possession complained of by the plaintiff 
ag against the purchasing defendaat, did 
not commence until Aghrun 1270, when the 
defendant collected rents, after his purchase 


+ 


The previous notice to the ryots, issued in 
Bysack 1270 or April 1863, by the Collect- 
or, was amere matter of form. It is not 
shewn tbat Government made any collections 
in the tnéerim, nor is it likely that they 
made any. There was really no injury 
done to the plaintiff, aud no violation or 
termination of his rights until the defendant 
put them out of the question, and collected 
from the ryots. From that date, itis not 
contended that a year has expired previous 
to the commencement of the suit. 


A. second point has also been pressed 
upon us which was only alluded to on the 
last occasion, to the effect that this suit 
is wrongly brought under Clause 6 Section 
23 of Act X of 1859, and it is said that 
the plaintiffs remedy is Clause 1 of Seetion 
23, or any other remedy that he may chooso 
to adopt. I do not find that this argument, 
or any thing approaching to it, was ever 
brought forward in the Lower Court, and 
I can see no force in it now. This is not, 
and need uot be, a suit for the delivery of 
a potiah, nor for the determination of the 
rates of rent. This question of the rates 
was specially excluded from our late deci- 
sions, until such time as the zemindar might 
think fit to raise it, The present action 
seoms to me most rightly brought to try 
the question of the occupancy and posses- 
sion of the tenure from which the tenauts, 
these dependant talookdars, have been 
illegally ejected by the pugchasing zemiudar, 
the person entitled to receive the same. 
Applying the words of the Law (Section 
23 Clause 6) to the position of these talook- 
dars, they seem, to my mind, exactly to hit 
their case. 

Proceeding, then, to the merits of the 
question, I am willing, again and again, to 
concede that the Government, after its 
purchase in 1835, and after the refusal of 
the talookdars in 1836, aud the following 
years, to come forward and agree to terms, 
might have cancelled and aunulled the te- 
nures, might have evicted the tenants, and 
might have concluded a settlement with 
third parties. But in spite of recusancy, 
combination, and defiance of the Revenue 
Authorities, the Government resorted to no 
ulterior measure of the kind. A settlement 
was concluded for a term of years, with 
these same defiant and recusant talookdars. 
Not a word is said, on theit, admission to 
a settlement, as to the entire annihilation 
of their rights, though it is true that they 
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were merely admitted to engage on the 
ordinary terms of a pottah for a term of 
years We held, on the last occasion, that 
their recusancy, which after all was not 
surprising when a large increase of 
jumma was demanded, had been fully con- 
doned. Itis said, however, that the Col- 
lector drew up a formal proceeding under 
Regulation IX of 1825 in each case; but 
this proceeding, in my opinion, only had the 
effect of preventing the talookdars from 
pleading a fixed jumma, and of leaving 
them liable to enhancement in future years 
at the Pergunnah rates. Government hav- 
ing thus once waived its rights of evic- 
tion, and having concluded settlements with 
these persons for a series of more than 20 
years, I do not think: that it is competent 
to purchasers of the rights of Government 
to revive the old threats, to put in motion 
the severe and summary powers and pri- 
vileges conceded by Law to an auction-pur- 
chaser of nearly 30 years back, or to say 
that the sentence of eviction has been kept 
perpetually suspended, like the sword of 
Damocles, over the heads of these unfortu- 
nate sub-tenants. f 


_ It seems to me that either these talookdars 
must have been utterly put out of sight and 
mind, after the purchase by Government, 
and the vain efforts of its Officera to mangge 
and settle the estate, or else that their nd- 
mission to settlement and re-settlement 1s 
a virtual recognition of their rights and 
position as dependant talookdars, subject to 
pay at the Pergannah rates, and is tantn- 
mount to a complete condonation of their 
reousancy. 

I have argued this point as if there was 
proof, or as if it was admitted that the 
plaintiffs before us had, like the talockdars 
in the other cases, stubbornly resisted the 
‘authorities for years. But this is not quite 
their case. It seems that a final settlement 
for ten years was concluded with these 
plaintiffs on the 8rd of August 1842; 
but it is also clear from the proceedings of 
that date, that they had been admitted to 
what is known as a “ zemindary settlement,” 
or a settlement pending a more regular 
enquiry into the assets of the tenure, from 
1243, or 1886, This makes the cluim of 
these appellants even stronger than that of 
the others. 


Again, in 1853, when the ten years’ set- 
tlemeut had come to an end, we find that the 
Deputy Collector wished to give the new 


settlement to a third party ; but the Collector 
ruled that the plaintiffs had spent money on 
their estate, had improved its condition, and 
had a full right toa renewal of the settle- 
ment. And, in fact, we find the settlement, 
so renewed in that year, and again in 1862 
or 1269. I know not what more practical 
recognition of rights and position a Court of 
Justice need require. Could it be said that 
the Government after its successive settle- 
ments with these talookdars, supposing that 
it had not parted with its rights as zemindar 
to the defendant, would have been justified 
in ignoring their rights, and in giving the 
talooks to third parties? And, if sucha 
course would have been deemed unfair and 
inequitable, as I must think it would have 
been, why should the purchaser bave rights 
superior to his vendor, or why should a 
Court of Equity assist him in doing that 
which his predecessor had never thought of 
attempting for years ? 


It is urged that the defendant has paid a 
good round sum for this Pergunnah, and that 
he looked to find it free of encumbrances. 
But, to this, it may be replied that these 
dependant talookdars also paid a consider- 
able Sonus for their tenures at the com- 
mencement of this century, and that their 
claims to equitable consideration and indul- 
gence were fully recognised by the highest 
Revenue Authorities at the time when Go- 
vernment became the purchaser of the Per- 
guonah, I do not find it anywhere record- 
ed that, when the Talookdars did come to ma-e 
settlement after their recusancy, they were 
held to have forfeited all claim to indulgence, 
and I must judge of the intentions of the 
Goverument by its acts, and its varied pro- 
ceedings spread over a course of years. 


Neither do I think that the talookdars 
should be prejudiced by what I must think 
their want of practical wisdom and foresight, 
when they refased to purchase the superior 
or zemindary rights offered to them by 
Government, previous to the purchase by 
the defendant. 


As regards the shortness of the term of 
the last settlement with the talookdars. viz. 
one year, I do not see in this period any 
evidence of annihilation or disregard of 
right for which the defendant contends, If 
the Government was thinking of selling its 
zemindary at that time, it was a natural and 
sound policy not to encumber the estate 
with dependent tenures‘’of which the leases 
were fixed for long periods. Such a pro- 
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seeding would have been unfair to the in- 
tending purchaser. But to oust the talook- 
dars, and to disregard their position would, 
on the other hand, have been equally unfair 
to them. 


It is said that some proceedings of 8th 
May 1862 show that some other talookdars, 
avlio were looking out for a permanent set- 
tlement, had no rights left to them in the 
pinion of the Deputy Collector. But these 
were different talookdars from those present 
ofore us, snd we have to judge of the acts 
ind intentions of Government, not by the 
solated opinion of one or two officers, but 
a8 I have said by the tenor and scope of the 
warious proceedings extending over a long 
space of time. 


It is alleged for the defendant, that there 
sno proof that the plaintiffs asked for a 
settlement, as they say they did, in Kartick 
4270, or October 1863. I think this want 
sf proof immaterial. Their case must stand 
wr fall by the evidence to their whole pbsi- 
ion and experiences ; and, if they had any 
ights of occupancy, such would not be im- 
verilled by. failure to prove that they ever 
ormally demanded a settlement. Their speed 
n bringing this action shows that they were 
kuite in earnest and alive to their danger. 


We are also told that, on the maxims of 
nglish Law, we are-not to import into 
Nocuments, such as the deeds of temporary 
ettlements, terms and conditions not ex- 
eressly mentioned therein. But I have 
afrendy said that one or two deeds will not 
Mecide this case. We must look “at all the 
racts and all the proceedings, and then say 
what isor ought to be the practical effect 
aken by the Government. 


On the whole, then, I have come to the 
Neliberate conclusion, after hearing the case 
hree times ably and fully argued, that these 
alookdars have established their fair claim 
o an equitable consideration ; that they paid 
4 good price for their tenures ; that they 
nave been since admitted twice and three 
imes to a settlement; that the Government 
vould not, in all probability, have offered 
he settlement to others than these plaint- 
dts, had the zemindary rights still been in 
he hands of Government ; that consequently 
he Courts of Eqaity should not support the 
yurchaser in doing that whieh the former 
eroprietor would not have thought of doing ; 
hat the old threats of eviction cannot bo 
‘avived ; that the Government, at the time 
yhen it parted with its zemindary rights, 
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expressly reserved the rights of theso’ta- 
lookdars whatever they were ; that the pro- 
ceedings of the Colleotor for a few months 
of 1270 cannot be said to have the effect 
of ignoring these talookdars ; that the col- 
lections from the ryots direct by the pur- 
chaser form the real and substantial injury, 
and create a good cause of action ; and that 
our Court, weighing all these points and 
interpreting the action of Government fairly, 
ought to re-place the plaintiffs in their 
tenures, leaving the zemindar to sue them 
for such talookdary rents, as the circum- 
stances of each case may disclose, 


In this view, 1 would decree the appeal 
with all costs, 


Kemp, J.—It is admitted that one decision 
will govern both these appeals. ` 


The suit of the plaintiffs was instituted 
under the provisions of Clause 6 Section 23 
Act X of 1859. The defendant is the pur- 
chaser at auction of the rights and interests 
of the Goverament as semindar of the 
parent estate Pergunnah Buldakhal in Zillah 
Tipperah. 


The Collector of Tipperah dismissed the 
plaintiffs’ suit. He was of opinion that, as 
“ the Government purchased the estate of 
“ Buldakhal at a sale for arrears of revenue 
under the provisions of Regulation XI of 
“ 1822, all existing leases were by the sale 
“made void,” and amongst them the talook 
of the plaintiffs. He was also of opinion 
that, as the lease under which the plaintiffs 
held was on the face of it a terminable lease, 
the defendant, a8 representative of the Go- 
vernment, was legally entitled to determine 
the lease, and to assume direct possession of 
the plaintiff's lapsed tenure. 


In appeal, it has been contended (in cross- 
appeal by the defendant, respondent) that 
the suit of the plaintiffs is barred. On 
the part of the plaintiffs, appellants, it 
is urged that the lease of the plaintiffs is 
not a terminable lease ; that the Government 
waived their right to determine the lenso, 
and made settlements with the plaintiffs, 
recognizing their ftalookdary rights ; and 
that the defendants, respondents, cannot 
eject the plaintiffs. 


I am of opinion that the suit of the 
plaintiffs is not barred. From date of the 
purchase by the defendant of the parent 
estate, the suit is admittedly within time. 
There may have been a proclamation by 
Government, as a matter of form, to the effect 


B 
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that, pending a further settlement, the ryots 
were prohibited from paying théir rents to 
any party but the Government; and from the 
date of that proclamation the suit would be 
beyond time. But the act of ouster on the 
part of the defendant, which put the plaint- 
iffs to their action, was the collecting of 
the ronts direct from the subordinate ryots, 
thug overriding the rights, if any, of the 
plaintiffs. This act was clearly within the 
period allowed for the institution of a suit 
of this description according to the provi- 
.siony of Act X of 1859. Whether the 
defendant has illegally ejected the plaintiffs, 
is avother question, which I proceed to con- 
sider, 


I am clearly of opinion that the defendant 
acted legally in collecting the rents direct 
from the ryots, and that there has con- 
sequently been no illegal ejectment of “a 
ryot, farmer, or tenant by the person entitled 
to receive the rent.” Vide Clause 6 Section 
23 Act X of 1859. 


It is admitted that the Government pur- 
chased nt a sale for arrears of revenue, and 
under the Sale Law then current, viz. Regu- 
lation XI of 1822, two shares in Pergunnah 
Buldakhal, aggregating 10 annas, for a con- 
sideration of rupees 2,60,066-11-8. 


Under the above law, the talook of the 
plaintiffs, to which they have succeeded by 
purchase, was absolutely null and void from 
the date of the sale, inasmuch as the 
` tenure was admittedly a creation for a bonus 
at on inadequate jumma by the former 
proprietors of the zemindary, at a period 
long subsequent to the Perpetual Settlement. 


Now, it may, I think, be admitted that, if 
the Government could annul and wholly 
set aside a talook of this description, the 
defendant who has purchased the zemindary 
title of the Government can do so. We 
must, therefore, see whether the Government 
has in any way waived its undisputed right 
ag auction-purchaser under the provisions 
of Regulation XI of 1822, so as to preclude 
the defendant from asserting his otherwise 
unquestionable title to eject. 


I have very carefully considered the case, 
and, with much deference tothe opinion 
expressed by my learned brother Judge, 
I cannot arrive at the same conclusion that 
ho bas done. 


The Board of Revenue in 1836, shortly 
after the purchase of the estate, observed 
in an elaborate report, dated the loth 
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February 1836, No. 34, that the dependant 
talooks in Pergunnah Buldakhal, ` createc 
since the Perpetual Settlement, had clearly 
lapsed by the sale of the parent Perguunoah, 
and that the Government was legally entitlec 
under Regulation XI of 1822 to eject the 
talookdars, But, say the Board, “it is oun 
‘“ desire to act with iudulgence towards the 
‘“‘talookdars, who have one circumstance ir 
“ their favour, viz. that they purchased thei 
‘‘talooks between 1817 and 1822, when 
‘ander the then existing law, they migh 
“have been led to look upon theirright o 
“possession in their lands as fixed an 
“ permanent.” 


The Board, acting upon this wish to bc 
indulgent, gave the talookdars a chance o. 
entering into settlement in recognition o 
their position as talookdars at an adequata 
jumma, but the talookdars were wilfull» 
obstinate and contumacious. They, one aus 
all, refused all fair terms, and entered into 1 
combination to thwart the Governmen 
Officers in the khas management of th 
estate. After eight years of khas manage 
ment attended with loss to Government 
temporary settlements were made with th: 
talookdars on terminable leases. On thu 
expiry of the first lease, it was renewed fo 
a shorter period, the last lease being admit 
tedly for a term of one year only. 


There is nothing in the last lease, whicl 
is the plaintiff’s title deed, to show that i 
was renewable, or that the Governmen 
could not on the expiration of the tern 
determines the lease and dispossess the 
lessees. If the Government could do this 
the defendant, who has purchased the right 
and interests of Government in the zemin 
dary title for a very large sum (we are tok 
7,00,000 rupees), can most undoubtely de 
80. 


It is a mistake to call the tenure o 
the plaintiffs a dur-putnee. This term 
was used to enable the Government to sel 
the holdings under the -provisions of Regu 
lation VIIL of 1819, In the last leas: 
for a .yéar, the ambiguous term wa 
studiously avoided. I certainly object t 
import into the lease terms and stipula 
tions not expressed or implied thereby 
Being of opinion that the Government neve 
waived its undoubted right, as ayction-pul 
chaser under Regulation XI of 1822, t 
avoid the “illegal encumbrances created b, 
a needy former proprietor at an inadequat 
jumma ; but that. the State made temporar; 
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selilements from time to time with the 
recusant talookdars, on tho principle that 
anything was better than nothing ; being 
further of opinion that the talookdars, by 
their owo contumacy and wilful recusancy, 
had lost all claim to any indulgence,—I would 
confirm the decision of the Lower Court, and 
declare that the ejectment by the defendent 
of the plaintiffs was not an illegal ejectment, 
and consequently that the suit of the latter 
has been properly dismissed. 


iVote.—-There was no reservation of the 
righta of these dependant talookdars at the 
time of the sale to defendant of the zemin- 
dary title of theGovernment. On the con- 
trary, prior to the sale; on the occasion of the 
talookdars petitioning the Government of 
Bengal to reserve their rights, they were 
informed that “their rights, if any, would 
not be affected by the sale,” and not, as has 
been erroneously supposed, that they had 
any rights, - 

Bayley, J.—In this case, Mr. Justice 
Kemp. has held that the plaintiffs, who 
sued, as the dependant talookdars of 
Perginnah Buldakbal in Zillah’ Tipperah, 
for possessiou of their dependant talooks, 
have no legal right to obtain:a decree, be- 
cause the Government had an undoubted 
right, under Regulution XI of 1822, to set 
aside their talooks and evict the plaintiffs, 
when Government became purchaser of the 
estate; further because it never waived those 
Jights subsequent to the purchase and prior 
to the period of the purchase gf the same 
estate by defendant, the present purchaser. 
Mr. Justice Kemp is further of opinion that 
the talookdars, by their own contumacy and 
wilfal recusancy, lost all claim to any in- 
dulgence. 


Mr. Justice Seton-Karr, on the other hand, 
holds ‘‘ that these talookdars -have estab- 
“ lished their full claim to an equitable con- 
“ sideration ; that they paid a good price for 
“their tenures ; that they have been admit- 
“ ted three or four times to a settlement ; and 
“that the present purchasers cannot deprive 
“the talookdars of their right, orevict them 
‘after Goverument, as former proprietor, 
“had recognized these plaintiffs’ rights,” 


Mr. Gregory, fér the defendant, tried to 
import into the case before me that thero 
was no right of action in the talookdars 
under Clause G Section 28 Act X of 1859, 
because they wera (what Mr. Gregory 
termed) sub-talookdais ; but there was no 
reference to me for an opinion on any differ- 
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ence of this kind, and, therefore, T decline? 


to hear Mr. Gregory further upon it. 


I may also here premise that there car 
be no question that Regulation VIII of 181% 
does not apply to those tenures as Putne 
Mehals, although that incorrect term is 
used by the Revenue Authorities in a part 
of the proceedings and correspondence, appa 
rently, because a sale under that law in case 
of default was contemplated by those author- 
ities. : : 

Both parties admit before me, as they did 
before my colleagues (and in fact they conlu -7 
not legally have done otherwise), that Go- 
vernment by its purchase, under Regulation 
XE of 1822, acquired the right of setting 
aside these talooks, and evicting the talook- 
dars. 


The simple contention on the part of the 
appellants is, that Government did not exer- 
cise this right, but waived it by a clem 
and distinct recognition of the right of 
occupancy of these talookdars. 


In. this particular case, it is further 
pleaded, on behalf of these individual de 
pendant talookdars now suing, that no 
argument resting on their recusancy ar » 
ground of the forfeiture of their right 
applies, inasmuch as these plaintiffs, withous 


‘doubt, took the settlement on the pnymen: 


of the increase of 25 per cent. deman bs 
Government. 


On the other hand, it is pleaded that these 
talookdars had, as an indulgence, not ns s 
right, the option to take settlement on certain. 
terms indicated by Government; that they 
spurned the proffered terms and thwarted 
Government for eight years of kkas manage- 
ment ; that thus.it was most improbable tha 
tha Government would thereafter re-admt: 
their talookdary rights. 


It is further pleaded that, although, sub- 
sequently, temporary settlements were madc 
with them, still there was nothing in those 
proceedings which recorded the recognition 
of the talookdary rights of the appellant ; 
but that such settlements were mere acts of 
indulgence aud convenience combined ; and 
that, if this were not so, Government never 
would have limited its last lease to one year 
as it did just before it sold its rights to 
defendant. 

_ I do not go more fully into the corres- 
pondence and records, because it would he 
a mere repetition of what is most fully set 
forth in the Weekly Reporter for Apri. 
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No. 12, page 57, and in the same for July, | “1825, and to issue notices that he was 
No. 7, page 127, as also in the judgments | “about to enquire into, and confirm, or raise 
of my learned colleagues now before me. “the jumma of the lapsed talooks, as upon 

It has been strongly pressed on me by | “full investigation should be found most 
Mr. Doyne, the learned Counsel for the| “equitable, calling upon the tolookdara to 
respondent, that the report of Mr. Collector | “®ppear with their sunnuds and other 
Mangles, dated Sth August 1862, avd the| “documents in virtue of which they sever- 
Board’s reply approving and confirming its | “ ally held the land previous to the purchase 
views, clearly show that Government, then | “of Government disposing of all questions 
through its officers, distinctly denied that the | “ conformably to the several powers entrust- 


_appellant’s tdlookdary rights had ever beer “ed to him by Regulations IX of 1825, and 


+ 


‘formably to the provisions of Clause 2 Sec- 


revived or recognized. “ VIL of 1822. 


Had the records and correspondence shown a ee en bie raga a Ryle fs a 
= ae fact maa E ascane ka “í precis of the Principle of the haw in regard 
: ‘ele an the ia o ee to the different talookdary holdings, tho 
Y e A y pak ae ee oe roe ‘© Board remarks—with and to the ae 
2 Nn . 
To my cane, the record and B “ants talooks, which have been created since 
and pleadings show the question to be decid- “the Decennial Settlement, the Government, 
ed to be this :-— “as purchaser of the estate, is legally entitled, 
‘under Regulation XI of 1822, to dispossess 
“all such parties, and to treat their rights 
“ag wholly lapsed under the sale. But it is 
“the desire of the Bonrd to act with indulg- 
“encetoallthose talookdars ; andthereis this 
“ circumstance in their situation which adds 
u greatly to their claims to equitable con- 
“ sideration, that their tenures were all 


“Did the Government give up the right 
“it acquired by its purchase, under Regula- 
‘tion XI of 1822, to evict these talook- 
“dars, on the ground they had an equitable 
‘claim to retain them, becanse they had « 
paid large sums for their talooks in igno- | 
“rance of how detrimentally they were likely ! 
¿í 1 
cancun ie ten nt ganado) parched by them, at & ime beteen 
i ae es NY e 1817 and 1822, when, under the law 

all along regard the recognition of thel« as s¢ was then understood, they were 
: talggkdar’s right to depend solely on their [« Jed to look upon the Git EA 
‘agreeing to pay the incrensed reut demaud- | « in their lands as fixed and permanent, 
ed; and recall their power to evict on the }« notwithstanding a sale of the estate for 
ae refusal to pay such extra j eee in ar ae of their agreeing 

“to the renewal oi engagements im regar 

In deciding this, I must look to the acts |‘ to rent at the rates prescribod. It is 
and conduct of Government as a whole, and | “ reasonable to suppose that they paid an 
throughout the whole period from its pur-|“ enhanced price for the increased value 
chase up to the time of defendant’s purchase | “ which must have been borne, by thew 
from Government. |u tenures which this important postion 

Now, certainly, it will not be against re- | attached to them. But, at the same time, 
spondent’s case, if, in order to elucidate this | ,, wee Ie nee eee 
point, I first cite paras. 13, 14, 15, and! protect the interests of Goverument against 
16 of Mr. Mangles’ letter so much relied on | ,, °7Y wilful obatinacy or combination on 
by the learned Counsel, Mr. Doyne. I may ee piri of the talookdars, and in allow- 
add that the facts stated by Mr. Mangles are 7 ane. chem, on the grounds of equitable 
admitted by “both parties to be substantially | ., indulgence, the benefit of the law as it 
correct, though the appellant denies the eor- | ,, stood in practice prior to the passing of 
rectness of the inferences and conclusions of | ., Regulation XI of 1822; it is not more 
Mr. Manglies fram these facts. These paras. | ¢ than fair to hold them liable, as they 
Nea ia there tormis would at that time have been uuder Clause 

6 Section 29 Regulation VII of 1799, 

13.—‘ Shortly after, in their letter, dated | “ to ejectment from their lands, should 
“(21st December 1835, the Board directed | ‘‘ they persist in declining a renewal of 
‘the Collector to proceed to Buldakhal, con- | “ engagement on proper terms.” 
cea 16.—“In accordance with the above 
tion 2 and Section § of Regulation IX of.; “instructions, suits were instituted and 
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— 


‘decrees passed, annulling and breaking 
‘down all the talookdary tenures „with 
‘ the exception of 81 talooks which existed 
* from before the Decennial Settlement. No 


“appeals were preferred against the orders 
‘ thus passed.” 


(Para. 16 refers to ante decennial talooks, 
and therefore is irrelevant). 


17.—“ For several years every endeavour 
‘was made by the local authorities to carry 
“out the wishes of the Board, and to settle 
“ the talookdary tenures with the former 
holders ; but in consequence of the proviso 
‘‘ required by the Board, viz. that the talook- 
“ dars should bind themselves to throw no 
obstacles in the way of a careful survey 
“and minute investigation into the assets of 
“ their several holdings for the purpose of 
‘ arriving at an equitable settlement, the 
“ talookdars, one and all, refused to come 
‘ forward or even to take their tenures at 
“the former jumma on the’above under- 
“ standing, and pending the local enquiry.” 


21.—“ After 8 years of khas manage- 
“ ment, during which tine the whole estate 
“< was surveyed and measured, settlement 
“ was agam offered to the former tnalook- 
‘dars on the revised jummnas arrived at. 
“ Many of the smaller talookdary tenures 
“ were swallowed up in the farms now offer- 
“ed, and their jummas included in the 
‘farm assets were assumed as basis of set- 
“ tlement.”’ f 


~ 22.—“ Eventually 210 settlements were 
“ concluded and farms granted for various 
“ periods from 10 to 30 years under the 
“ name of Puinee Talooks. Thetalookdars, 
‘“ whose tenures existed before the Decen- 
“nial Settlement, were generally allowed 
“ 80 per cent. profits on the jumma, and a 
“ 80 years’ lease ; and the other talookdars 
“were granted from 15 to 25 per cent. pro- 
“ fits according to circumstances, and leases 
“from 10 to 20 years.” 


23:—“ It is not at all clear what led to 
“ the insertion of the term “ putnee talooke’ 
“in the farming leases granted to the 
‘‘ various talookdars, or through what mis- 
“ take the word ‘ putnee’ was applied to these 
“ limited tenures.” 


24.— Of the 210 talooks thus granted, 
“5 were in part created by Government of 
“tho lands held khas by the former pro- 
“ prietors, and, with one exception, included 
“within settlements made with the neigh- 
“bouring talookdars;12 others were also 
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“originated by Government of churs re- 
“Bumed within the Pergunnah under Regu- 
“lation II of 1819, a chur, viz. 124, resumed 
“under the above law was settled together 
“with the holding of the talookdar to whose 
“land it was an accretion, and 2 farms and 
“2 taleoks were granted at a later period 
“after they had been bought by Gévern- 
“mentas zemindar on a sale for arrears 
“under Regulation VIII of 1819.” 


26.—-“ This year, on the falling in of, tho 
“leases granted originally for 20 years, and 
“those renewed for 10 years, a new settle- 
“ment for one year was made with such of 
‘‘the former holders who agreed to pay the 
“enhanced jumma demanded on an assess- 
“ment fixed at the Pergunuah rate, one-half 
“of the Laikabad lauds included within 
“ each tenure.” 


27.—“ By the terms of their kubooleuts, 
“the talookdars are all bound to bring tho 
“whole of the Laikabad lands, included in 
“their tenures, into full cultivation during 
“the terms of their leases. The settlements 
“now made on the additional jumma assess- 
“ed où one-half of these lands has increased 
“the Government Revenue from the Bulda- 
“khal estate by rather more than 4 of n 
“lakh of rupees.” 


28.—“‘ Consequent on the sale of the 
“parent estate, and the proceedings-held 
“ with reference to the claims preferred, it is 
“clear that none of the talookdars have 
“rights of occupancy at fixed rates ; and that 
“the only apparent right possessed by the 
“ 31 talookdars, whose tenures were in exisi- 
“ence previous to the Decennial Settlement, 
“ts that of occupancy so long as they agree 
“to pay any equitable demand which may 
“ be fixed on their holdings according to 
“ the authorized or Pergunnah rates.” 


29.— “In consequence of the great in- 
“dulgence shewn to the talookdars whose 
“ tenures were created by the late proprietors, 
“and from the fact of Government having 
“ for the most part settled their talooks with 
‘ them, notwithstanding their contumacy and 
“the number of notices which were issued 
‘in the Pergunnah from time to time, ın- 
“« forming them that, in consequence of their 
“conduct, they could never hope for any 
“present or future indulgence, these 
“ talookdars long cherished the idea that they 
“ possessed valid rights to settlement ; but 
“ this question was definitely settled by the 
‘‘ Sudder in their decision No. 97, dated 
“3rd March 1853, page 149, rejecting an 
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“appeal preferred by one of the talookdars, 
‘who was excluded from a renewal of settle- 
“ment in 1852”. 


Now, before I go farther, I must notice 
an error in regard to the Suadder Dewanny 
Adawlut’s decision of 1853 cited. It was 
there decided that, under Regulation XI of 
1822, a talookdar has no rights against an 
auction-purchaser, and it has never been de- 
niéd by either party here that this is so. 
The decision did not go at all farther than 
this, which is admitted on all sides. 


Thus, whether after the purchase by the 
Government, and after their refusal to pay 
the extra rent demanded, Government recog- 
nised the talookdar’s right or not, was not 
decided in that case. 


The Board’s final orders on Mr. Mangles’ 
report were merely that they had cousidered 
the report of Mr. Mangles to be exceedingly 
creditable to him, and desired their thanks 
to be given to him for it. But no approval or 
sunction to his views and conclusions was 
recorded. The Board then resolved to sell 
ihe zemindary rights of Government in 
these talooks, talook by talook, at an upset 
jumma of double the jumma, each talook to 
be a separate mehal on the rent-roll, bearing 
a separate number. 


Now, all parties before us admit that the 
rights of (respondents) the purchasers 
from Government are neither higher nor 
lower than those of Government. 


Next we find that Government clearly 
ndmitted that these talookdars tad some 
equitable rights to consideration, from the 
mere fact of their having paid large sums 
for their rights which existed when these 
talooks were bought by phem, but were 
swept away by the new Regulation XI 
of 1822. : 


It ig true, on the other hand, that these 
tnlookdars were asked to pay an extra 
jumma iu consideration of the Government 
recognising their rights to remain undisturbed 
ag talookdars. Further, Mr. Mangles’ 
report records that the talookdars caused 
Government much trouble and loss during 
the period of Ahas management, and Mr. 
Mangles states that, from this cause and their 
not agreelug to pay the extra jumma de- 
mauded, the claim to recognition of talook- 
dary rights, which Government had at first 
admitted, had lapsed. 

Now,-is this the correct view to be taken 


of these talookdary rights ? Doubtless, 
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there would be some force in this view if the 
acts and conduct of Government subsequent- 
ly were such as to bear out the proposition 
that Government were prepared to recognize 
and revive the rights of talookdars at any 
time, only if the talookdars on their part 
would pay a certain extra sum for those 
lands. ‘The acts of Government were not, 
however, of that character. There was 
action by Government declining all farther 
settlement with these talookdars in these or 
other grounds, and thus showing that they 
considered all rights to settlement were lost 
to the talookdurs by the operation of Regu- 
lation XI of 1822. There was still, 
always on record, the declaration of Govern- 
ment that, as the talookdars had paid- large 
sums for what they had bought, they had a 
right to equitable consideration, t. e. not to 
be ejected under the provisions of the new 
Law, Regulation XI of 1822. This ground 
of equitable consideration was not altered by 
the recusaucy of the talookdurs. ‘here 
was equally reason to Suppose afterwards, as 
before the recusancy, that those purchases ‘for 
which large sums had been paid as for gub- 
stanstiated matter of value would become 
valuless by the new Law, Regulation XL 
of 1822. 


Then, on the increase of jumma not being 
paid, and with reference to the contumacy of 
‘the talookdars, did the Government theu 
declare aud determine that no settlement 
should be entered into with the talookdars ? 
By no meaus ; on the contrary, we find the 
Goverument settled with no one else (except 
perhaps iu regard to one isolated case). 


Again, did Government call for other 
parties as farmers to take ordiuary 10 or 20 
years’ farms and give kubooleut with the 
ordinary security of one year’s rent? I see, 
and am shewn, nothing ot this. Did Govern- 
ment even alter the status and desiguation 
of the talookdars ? This is not shewn ; but 
settlements are made as with talookdars. 

There is, in fact, positively nothing’ sufñ- 
cient to shew that, owing to the refusal of the 
talookdars to pay the larger sums demanded 
aud other general contumacy, their right 
(which the Government had acknowledged 
to be equitable rights, owing tothe sharehold- 
ers having paid large sums for them, which 
Regulation XL or 1822 destroyed,) were 
really, in fuct, disallowed, and themselves 
excluded from settlement as talookdars. 


So far from this the talookdars remain 
designated by no other name; no other parties 
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are settled with. The settlements of this 


Kbas Khureeda Mehal are made with, the 
talookdars for"20 years (just as has been 
done in other Khas Khureeda Mehals else- 
where), and with the same malikhana and 
collection percentages as are given in cases 
of proprietors in Goverament Perpetual Set- 
tlements. 


Can we then say that the conduct of Go- 
vernment evidences the permanent repudia- 
tion and permanent cancellation of the rights 
of the talookdars as no longer remaining 
when they gave him settlements ? 


I can find no reasonable answer, but in 
the negative, 


It is urged that the respondents paid 
a large som for their purchase from Govern- 
ment, and that Government rights under 
Regulation XI of 1822 were included in 
the sale; and that, therefore, respondents’ 
rights were the same as those of Government 
to eject these talookdars under that Law. 
I hold that the sum paid is not the point on 
which the case bas 10 be decided. I have 
all along held that the purchasers can have no 
right which Government had not, or have 
any right which Government had renounced 
by its conduct. 


Lastly, these sales in the sale advertise- 
ment. It is clear that the terms of that 
paper are that whatever right existed “by 
the current settlement according to the 
settlement papers,” and “by law", were 
reserved at the sale. It is tried to be argued 


“that these terms refer to the rights of khood- 


Rhast ryots. 


But the paragraph as to such 
ryots is a ceparate and subsequent one. This 
plea is thus uot of any weight, ° but further 
it is opposed tothe order of the Board on 
ihe tulookdars’ petition. ‘That order was 
to the effect that these talookdary rights 
were to be renewed “whatever they might 
be.” 


On the whole case, for the ressons above 
given I can only-hold that Government by 
its conduct did renounce the right to eject 
these talookdars generally ; and, under the 
circumstances of these undivided talookdars 
who are plaintiffs, I hold that, as the pro- 
ceedings of 1842 shew that they did not 
refuse to pay the increased jumma demanded, 
they really did fulfil the condition which, it 
is contended, was condition precedent to the 
recognition of their rights. 


I concur, then, with Mr. Justice Seton- 
Karr in the conclusion to which he has come, 
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and would declare that Government cannot 
eject these tnlookdars so long as they pay 
the established or Pergunnal rates. 


_ 


The lst September 1865. 
Present: 


The Hon’ble H, V. Bayley and E, Jackson, 
Judges. 


J 
s 


Uniform payment from Permanent. 
Settleoment—Plea of holding for 40 
or 50 years. 


Case No. 1860°of 1865 under Act X of 
1859. 


Special Appeal from a decision passed by 
the Judge of Shahabad, dated the 13th 
April 1865, affirming a decision passed 
by the Deputy Collector of that District, 
dated the 28th May 1864. 


Ghoora Singh (Defendant) Appellant, 
VETSUS 


Otar Singh for self and as Manager of 
Puryal Singh (Plaintif) Respondent. 


Baboo Roopnath Banerjee for Appellant. 
No one for Respondent. 


A plea of. holding at the same rent for 40 or 50 
years is not sufficient to reise the-plea of uniform 
payment from the Permanent Settlement, 


Tars is a suit for enhancement of rent, 
decreed at certain rates which are found to 
be those prevailing in the neighbourhood. 
It is objected on special appeal that the 
Judge has given no proper judgment on the 
plea of the tenant that he is entitled to hold 
at the fixed rates at which he has held from 
the Permanent Settlement. 


We find that the Judge says the tenant 
has failed to prove a right of occupancy at 
fixed rates; but we find also that the tenant 
did not, in the Deputy Collector’s Court, 
claim to hold the land ata fixed rate from 
the Permanent Settlement. All that the de- 
fendant snid was that he had held at the 
game rent for 40 or 45 years. We do not 
consider this is sufficient to raiso the plea 
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which is now set up, and it is clear that the ' whose rights the plaintiff bought, subsequent 
Deputy Collector did not think there wy to the plaintiff’s purchase. 


any such plea before him. The Judge has granted the order to the 
Appeal dismissed with costs. - plaintiff to measure the property in dispute, 
holding the plaintiff’s possession to be satis- 

' factorily proved. 


Iu special appeal it is urged that, inas- 
much as the plaintiff is not in real possession 
by the receipt of rent, he is not a proprietor 
of land within the meaning of Section 9 Act 

- : VI of 1862, B. C., and cannot claim the 
The Hon'ble C. Steer and J. B. Phear, | assistance of the Court to enuble him to mea- 
` Judges. . sure his lands, 


Measurement of land (with Sania | We do not think that it is absolutely 


necessary in every case that a proprietor of 
assistance)—Proof of land, not of | jand should show that he has actually re- 


receipt of rent, necessary. : ceived the rents of his estate, before he is 
| entitled to ask the assistance of the Court 

Case No, 1527 of 1865 under Act X of | to prevent avy unreasonable objection being 
1859. | placed in the way of his measuring his Jands. 

| What the Law contemplates is, that the appli- 

Special Appeal from a decision passed by | cant proves himself to be in undoubted pos- 

Mr. J.C. Dodgson, Judge of Mymen- aa of ee eda oe pba has n 
F f satisfactori ished in the opinion 0 

singh, dated tha 14th March 1865, revers- a dilse f ve lok ePi a ‘a poss 
ing a decision passed by Baboo Kaleé | session to demand assistance to measure his 

Doss Dutt, Deputy Collector of that} estate. We dismiss the special appeal with 


District, dated the 26th November 1864. | 00% 


The 2nd September 1865. 





Present: 





Raj Chunder Roy (Defendant) Appellant, The 6th September 1865. 
VOTES | Present : 
Kishen Chunder alias Kinoo Lahoree | The Hon’ble C. Steer and F, A. Glover, 
(Plaintiff) Respondent, - Judges. ° 


Baboo Kalee Kishen Sein for Appellant. | Jurisdiction of Civil Court—Suit for 


Baboos Onoocool Chunder Mookerjee and | eJectmeht by trespassers—AHega- 
Nit Madhub Sein for Respondent. Uon of PEONUETUTEE SEEDY PUE: 
chase. 
To entitle a proprietor of land to ask the assistance 


of the Court to enable him to measure his land, it is Case No. 1556 of 1865. 
not necessary that he should show that he has actually 
received the rents of his estate, but only that he is in 
undoubted possession of the property. 


Special Appeal from a decision passed by 
Mr. A. Pigou, Judge of Hooghly, dated 
the 28th April 1865, affirming a decision 
THE plaintiff sues to measure the lands d bu the Sudder A hat Di 

i ; : passed by the Sudder Ameen of t is- 

belonging to an estate, which he bought in trict, dated the 24th September 1864. 


execution of a decree against the defendant’s 
vendor on the 25th Bhadoon 1269, and of Boanee Madhub Banerjee (Plaintiff ) 
Jeit 1270, Appellant, 


which he was duly put into possession in 
= 


The defendant pleads that the property versus 
in dispute is not the property which plaintif , : 
purchased. Ho avers that it is a soparate| Joy Kishen Mookerjee (Defendant) Re- 
property, and was gold to him by tho party | spondent, 
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The 4th September 1865. 
Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Wecree for possession of land—Sale 
of deore@® pronounced illegal— 
Rights of vendor and vendee. 


Caso No. 367 of 1865, 


Miscellaneous Anpeal from an order passed 
by the Judge of West Burdwan, dated 
the lst June 1365, affirming an order 
passed by the Sudder Ameen of that Dis- 
trict, duted the lst February 1865. 


Radha Bullubb Singh Deb and others 
(Judgment-debtors) Appellants, 


versus 


3romo Kvomaree Debee (Decree-b older) 
Respondent. 


Baboos Juggadunund Mookerjee, Mohendro 
Lal Shome, and Romesh Chunder Mitter 
for Appellants. 


Baboos Kishen Kishore Ghose, Onoocool 
Chunder Mookerjee, and Banee Madhub 
Banerjee for Respondeut. 


Where a party has obtained a decree for posvossion 

f land, the mere allegation of the judgment-debtor 
that ho is not in possession is not sufficient to nullify 
hat decree and render it mfractuous, 

If a decree-holder sells her decree to another 
arty, and a Court decides that the sale is illegal as 
1ot’being for valuable consideration, the decision does 
sot extinguish the decree. The rights of the vendes 
may become extinguished, but not so the rights of 
the vendor to whom the decre» as passed reverts. 


Tne following steps in the genealogical 
mble of the parties concerned in this case 
tust be’ given :— 


oe e inne — — — 


Nimaye Singh had a son Beer Singh 
married to Seroo Koomaree, and a daughter 
Luggun Koomaree. Beer Singh died, “leav- 
ing his widow and two sons, Radha Bullubb 
and Ram Jeebun. Luggun Koomaree mar- 
ried Radha Madub Singh, by whom she had 
two sons, Kishen Gobind and Hur Gobind. 
Hur Gobind married Bromo Koomnree, the 
respondent in this case. Kishen Gobind 
left three sons, Luckhee Narain, who married 


_| Rash Behtuwree, Muddun, and Sham. ~ 


It is steted by the deoree-holder, responl- 
ent, that Nimaye Singh made over certain 
rent-free tenures, the property in dispute in 
this case, to his daughter Luggun Koomaree 
on her marriage, which desecoded to her 
gons Kishen Gobind and Hur Gobind, in 
equal shares. The share of Kishen Gobind 
has been sold in execution of deerecs, and it 
is unnecessary to take further notice of it. 
These lands were resumed by Government, 
and a settlement was made with Radha 
Bullubb and Ram Jeebun, the sons of Seroo 
Koomaree. 

After the death of Luggun and Mur Go- 
bind, a suit for possession of the moiety belong- 
ing to her hushand was instituted by Bromo 
Koomaree, the widow of Hur Gobind, 
against Radha Bullubb and Ram Jeebun, the 
parties in possession under the settlement, 
and she got a decree on 23rd November 
1854, which decree she sold to Rash Behares, 
wife of Luckhee Narain, on 2ud Bysack 
1262 (1854). 

It appears that one Bishroo Gossain held 
a decres against Radha Madhub Singh, 
husband of Luggun Koomaree, for the 
amount of a boud, dated in 1832 (1239) in 
which the property in question had been 
pledged by Radha Madhub, as belonging to 
liimself.. This decree is dated in 1843-44, 
and on his attempting to execute his decree 
against the property in 1865, Rash Beharee, 
supported by Bromo Kvomarce, camo for- 
ward and objected to the execution, alleging 
on the strength of the decree obtained by 
the latter in 1854, that the property never 
belonged to Radha Madhub, but to Luggun 
Koomaree. The claim was disallowed, and 
the property was sold aud purchased by 
Seroo Koomaree, the mother of Radha Bul- 
lubb and Ram Jeebun, on 6th December 1858, 
for 1,250 rupees, 
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Rash Beharee and Rangamala, to whom 
Rash Beharee had sold a moiety of her right 
in the decree, then brought an action to eet 
aside the sale in execution, and to establish 
their right to the property, and got a decree 
in both the Lower Courts, the Judge holding 
that the decree of 1854 estnblished con- 
clusively that the property belonged to Lug- 
gun Koomaree, and could not be sold for the 
debis of Radha Madhub. Rash Beharee 
then applied for execution as regards mesne 
profits and costs in Augiist 1861, stating 
that possession was not then required. <A 
special appeal was preferred by Seroo Koo- 
maree ; audthe High Court, on 7th January 
1863, beld that, as she was not a party to 
the suit of 1854, she was not bound by that 
decision, and the case was remanded. 


On remand, the Judge entered into the 
question of the validity of the sale between 
Bromo Koomaree aud Rash Beharee ; and in 


May 1863, notwithstanding the allegation by | 


both parties that the sale was good, held 
that it was not a valid sale, no considoration 
having passed, anda special appeal on the 
part of Rash Beharee was dismissed en 28rd 
July 1364. 


As Rash Behares lind failed to execute the 
decree of 1854, Bromo Koomaree came 
forward, claiming to execute that decree. 
She applied for this purpose on 16th April 
1864 before the second special appeal had 
been decided. and has been allowed by the 
Lower Court to take out execution. 


Two objections are raised to the order of 
the Lower Court: frst, that, as Bromo Koo- 
maree had heretofore distinctly averred that 
she had sold the decree to Rash Beharee for 
valuable consideration, and had no further 
interest in it, she could not, now that Rash 
Beharee had friled in taking out execution, 
be allowed to 1evert to her former position 
as decree-holder, aud, as such, ask for per- 
mission to cxecute a decree which, by her 
own showing, no longer belonged to her. 
Secondly, it was pleaded that execution was 
barred by limitation ; for, as Rash Behnree 
had been declared by a competent Court to 
be no one, her application to carry out the 
decree, though she had realised in execution 
the amount of mesne profits and costs, could 
‘not be’ considered as keeping Bromo Koo- 
maree’s decree alive. 





An objestion to hearing this appeal is | 
taken by the respondents pleader to the 
effect that, the special appellants before the 
Court having distinctly disavowed their 
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possession of the property, they were not in 
a position to raise any objection to posses- 
‘sion being given to the respondent, though» 
the decree was ngainst them. As they badi 
declared thst they bad no interest in the 
property, it wns not for them to dispute the 
possession which had been given by the 
Lower Court to Bromd Koomaree, who was 
entitled, as her sale to Rash Beharee hadi 
been declared to be invalid, not being for 
valuable consideration, to revert to her for- 
mer position as holder of the decree for pos- 


' session and to execute that decree. 


We must record judgment on all points 
against the special appellants. Where m 
party hag obtained a decree for possession off 
land, tho mere allegation of the judgment- 
debtor, that he is not in possession, ig not 
sufficient to nallify that decree and render 
it infructuous. The Court has authority to 
put the decree-holder in possession of the 
property decreed ; and if there be any oppo- 
sition on the part of any third party in pos- 
session, the Court will hear and decide the 
claim of such party under the provisions ob 
Section 229 of Act VIII of 1869. If nc 
opposition is made, possession will be given 
aud as the defendants in this case are now 
interested except in regard to costs and 
mesne profits from a certain date, which the 
decree-holder agrees to give up, they are noti 
in a position to raise any objection to pos- 
session being given her. 


On the second point, we see no sufficient 
reason why Bromo Koomaree should not be 
allowed to revert to her former position as 
decree-holder. It is true that she stated 
that she hud sold her decree to Rash Beha- 
ree, and appears to have acted in perfect 
good faith, supporting the rights of her ven 
dor so long as it was possible to do so 
When, however, the Court decided that n» 
legal sale had taken place as no considera. 
tion had passed, the rights of the vendee wera 
extinguished, but not so the right of the 
vendor. The decree came back toher. The 
decision of the Judge did not obliterate the 
decree ; and, if it be in existence, noone bu 
Bromo Koomaree has any right to execut 
it, 

Ou the third poiut, we think that the act 
of Rash Beharee in execution of this decre 
in 1861, were quite sufficient to keep it aliv 
to the present time. She was acting wit 
the full consent and: kuowledge of Brom 
Koomaree, who at the time looked upon he 
ns substitute for herself, As purchaser fror 
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Bromo Koomaree, she had every right to! take charge of the minor son and daughter 
execute the decree ; and though that pur rehase | of Heera Lal, deceased. His order is ques- 
was subsequently disallowed, that judgment | tioned by the petitioner, on the ground that 
merely alters the position of Rash Beharee | his opinion is based upon documents which 
from that of, an owner to that of an agent | are not evidence in themselves, and have not 
or trustee for Bromo Koomares; and, as | been proved, and the evidence of the wit- 
such, all her acts were for the benefit of nesses is contradictory. Wo may put aside 
Bromo Koomaree, and sufficient to keep|the whole of the documevts which, not 
alive the decree. being proved, the Judge should not havu 
looked at ; but we find oral evidence which 
proves that she is out of caste. It appears 
that the petitioner is the adoptive mother of 
Heera Lal; but the evidence on which tho 
Judge relies Shows that she did not lvo” 
in Heera Lal’s house, and the Ameen’s re- 

port proves this fact also, and that she wai 
-į for some reason out of caste. Her witness- 

.@8 support her statemeut, and it is urged, 

‘though we think without sufficient grouuda, 

that the Judge did not consider this evi- 

dence. Now, as the whole evidence was; 


As the apondent has given up all claim 
to mesve profits aud costs that may be now 
due under the decree of 1854 against the 
special appellants, we think they have no 
standing in Court, and that their present 
appeal must be dismissed with costs. 


The 9th September 1865. 


Present: ` 


taken before him, and we have his English 
The Uon’ble G. Loch and F. A. Glower, notes of that evidence, we do not see that is 


Judges. oan be fairly said that the Judge did not 
: : consider this evidence. Wo think, for thn 
Guardians of Hindoo Minors. purposes of this case, sufficient enquiry has» 


E been’ made, and we see no good grounds for 
Case No. 363 of 1865. interfering with the order passed below, 


Miscellaneous Appeal from an order pass- We, therefore, reject the appeal with casts, 
ed by the Judge of Behar, dated the 
29th May 1865. | 

| 


Fuggoo Daye, Appellant, The 11th September 1865. 


VErsiss 


‘ Present: 
Ranah Dayo and others, Respondents. Tie toriet. Dusan A A- Giren 

Baboo Nil Madhub Sein for Appellant. Judges. 

Baboos Dwarkanath Mitter and. Hem Discharged Guardian of Minor 
Chunder Banerjee for Respondents. ' (Power of Judge to ordsr—to filo 

accounts). 

Proximity of connection does not necessarily entitle 
a person to the office of guardian, A person out of Case No. 365 of 1865. 
caste is not a proper person to be the guardian of 
Hindoo minors. Miscellaneous Appeal from an order pass- 


Tuere is no doubt that the petitioner is ed by Mr. Richardson, guage of Behar, 
the nearest legal relatite of the minor, and dated the 28th June 1865. 
would have been entitled to be the guard- 
iau if in other respects & suitable person. 
Proximity of connection does not, however, 


Doolun Siugh, Appellant, 


entitle a party to the office of guardian. versus 
The Judge has to consider whether such R ue 
party is suitable jn other respects. The Torul Narain Singh, Respondent. 


Judge finds that the petitioner is out of 
caste, and, ag such, uot a proper person to Mr. C. Gregory for Appellent. 
e 


7 
1 


f 


— 


4 Aiscellancois 





Baboas Dwarkanath Mitter and Unnoda | former has is to institute a regular suit. 


Pershad Banerjee for Respoudent. 


A Judge has no power under Section 16 or 21 


Act XL of 1858 to order a discharged guardian of | 


a Minor to file his aceounts Section 21 rofors to the 


procedure as between discharged guardians and 
their successors, and not to a case whero the contest 
is between the owner of the estato and a discharged 


guardian. 


One Doolun Singh, the uncle of the peti- 
tioner in this case, applied for and obtained 


n certificate under Sections 7 and 11 Act! 


XL of 1858, appointing him to be guardian 
of the person and administrator to the estate 
of his minor nephew. The certificate was 
granted on the ist August 1863. 


On the 15th of October following the 
nephew, Ram Subae Singh, applied to have 
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The prineiple has, we observe, already been 
laid down by a Divisional Bench of this 


| Court (Hay’s Reports, 18638, page 114). 


Section 16 of the Act has been referred 
'to by the respondent as authorizing the 
Civil Court to demand an accoont summa- 
i rily. But we see no analogy between that 
| Section and the present ense, It (the Sec- 
| tiou alluded to) provides that public curators 
or other administratora appointed under the 
Act shall furnish annual accounts, and that 
the Judge sball make a summary enquiry, 
if the correctness of those accounts be im- 
pugued. It supposes the manager or guard- 
ian to be still employed as such, a very 
different state of things from the present 
where he has been discharged, and has, it 
may reasonably be supposed, no ready means 
of access to the account books of the pro- 
perty, which would naturally pass from his 





the certificate withdrawn, on the ground that , custody when his services as manager were 


he was of full age and competent to manage 
his own affairs. The Judge rejected his 
application, but the High Court on appeal 
remanded the case for a full enquiry into 
the point, 


On the second investigation, the Judge held 
that Ram Suhae was a major, and cancelled 
the certificate; and when the nephew applied 
for an account of the monies received, and för 
a refund of those sums which had not been 
legitimately expended, the Judge ordered the 
discharged guardian to produce his accounts 
under Section 21 of the Act. 


Against this order the uncle appeals, 
urging that, under Section 21, the Judge 
had no power to order him to file his ac- 
counts. We think that this objection must 
be allowed. Section 21 refers to the pro- 
cedure as between discharged guardians and 
their successors, and provides that the retir- 
ing manager shall, on a summary order by 
the Judge, hand over to the person appointed 
to succeed him a full and true account of his 
receipts and disbursements ; and the reason 
is, we observe, clear. The in-coming manager 
was responsible to his principal, and had the 
right to receive an exact account of the 
estate under his management at once, and 
the Judge’s powers to enforce such a render- 
ing of accounts from the discharged manager 
were very properly made summary. 


The Section in question bas no reference 
to cases like the present, where the contest 
is between the owner of the estate and a 
discharged guardian ; the only remedy the 


dispensed with. 


The Judge appears to ug to have acted 
without jurisdistion, and we reverse his 
order with costs on the respondent. The 
remedy lies in a regular suit, 


The 11th September 1865. 
, Present: 
The Hon’ble G. Loch and F, A. Glover, 
Judges. 


Revival of suit-—Proof of service of 
notice, 


Case No. 419 of 1865. . 


Miscellaneous Appeal from an order passed 
by the Judge of Moorshedabad, dated the 
26th April 1865, affirming an order 
pussed by the Officiating Sudder Ameen 
of that District, dated the 31st December, 
1864. 


Sreeuath Thakoor (Defendant) Appellant, 
versus 
Messrs. R. Watson and Co. (Plaintiffs) 


Respondents, 
i 


1865.] Miscellaneous 
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Baboo Khettur Mohun Mookerjee for 
Appellant. 


Mr. J. S. Rochforét and Baboo Onooeool 
Chunder Mookerjee for Respondents. 


Prccedure when a party applying to have his case 
revived, alleges that no notice was served upon him 
as the law requires. 


Wues a party applying to have his case 
revived, alleges that no notice was served 
upon him as the Jaw requires, itis the duty 
wf the Judge to examine, on oath, the Officer 
by whom that service is reported to have 
beon made, and not to be satisfied with the 
¥ormal report of the Nazir. The neighbours 
also who signed the receipt given to the 
Wazir’s Peadah should, on the petitioner depo- 
siting their subsistence allowance and travel- 
ling charges, be sent for and exmmined. We 
remand the case for a full enquiry with re- 
ference to the ubove remarks. 


+ 





The 13th September 1865. 
Present : 


[he Hon’ble G. Loch and F. A. Glover, 
Judges. 


Widow under Court of Wards (Right 
‘of, to object to, or appeal from or- 
der agreed to by her lawfal guard- 
ians—Attachment and sale of 
ghatwalee tenures and their sur- 
plus proceeds. 


Case No. 881 of 1865. 


WUiscellaneous Appeal from an order pass- 
ed by the Judge of Beerbhoom, dated 
the 8th April 1865. -' 


Kustoora Koomaree (Judgment-debtor) 
Appellant, 
versus 


Binoderam’ Sein (Decree-holder) 
Respondent. 


3aboos Unnoda Pershad Banerjee and 
Kalee Kishen Sein for Appellant. 


— 


Baboos Banee Madhub Banerjee aud 
Dwarkanath Mitter for Respondent. 


A widow under the Court of Wards cannot in 
the summary department appeal from an order 
passed by the Judge in execution of a deeree assented 
to by the Comt of Wards. ; 

Ghatwwalee tenures are not liable either to sale o1 
attachment in execution of decrees. The surplus 
proceeds of such a tenure collected during the lt- 
timo of the judgment-debtor are hable to bo taken 
in execution as being personal propeity, but not to 
profits accnmulated after the judgment-debtor’s 
death. : 


Tais was a suit to take out execution 
against certain monies in the hands of the 
Court of Wards, acting on behalf of the 
appellant now before us, in satisfaction of 
a decree obtained against her father-in-law. 

| The judgment-debtor was a ghatwal, and 
| held his land in return for Police services 
rendered, 


The Judge considering that the Comt of 
| Warde.had admitted the justice of the decrec- 
holdex’s claim, allowed execution to procced 
against the profits of the ghatwalee estate 
held by it in trust for the widow of the late 
proprietor, the son of the original judgmeut- 
debtor. 


Aguinst this order the widow, who is 
the present ghatwal, appenls, urging that 
the judgment-debtor’s interest in the land 
ceased with his life, and that the profits of 
the land now accruing cannot be burthened 
with his personal debts. 


The decree-holder objects, in limine, that 
the appeal of the widow will not lie. 


We think that this last objection mnat 
be allowed, The appellant, so far as the 
estate is concerned, is under the Court of 
Wards, and has no power to object, in the 
summary department, to an order which 
her guardians duly appointed by law agreed 
to, or to appeal when they who are sup- 
posed to be the best judges of her interests 
are silent. If she considers that the Court 
of Wards has treated the case improperly, 
or has in any way caused injury to her 
estate by paying away this money, she can 
institute a regular suit and demand an ac- 
count of their stewardship. 


We come, therefore, to the same conclu- 
sion as the Judge, that execution should be 
allowed to proceed, -though for different 
reasons. Indeed, were this appeal admis- 


ad 
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sible, we should have had no hesitation in | Mazedoonissa Beebee (Judgment-debtor) 





decreaing it and in reversing the Lower Appel 
Court’s order. PPF, 
versus i 


Ghatwalee tenures are not liable either 
to sale or attachment in execution of decrees | 
(Vide Sudder Dewanny Adawlut Re- f 

ports; Per September 1658), They ire giihi: ; Fuezun Beebee (Decrec-holder) Respondent 
of land given in payment of service; and, 
although the custom of the country has made 
them hereditary, they have in no otherwise 
changed their original character. They are 
life-tenures only, and the incumbent for the 
time being has no power to burthen them, 
after his death, with any of his personal 
liabilities. It is not denied that the money 
now in the hands of the Court of Wards re- 
presents the profits of the land for a period 
subsequent to the judgment-debtor’s death ; 
and it ought not in justice to be appropriated 
to pay that person’s individual debts. 


A decision of the late Sudder Court of 
1856 has been quoted, in which a distinction 
is made between the attachment of a ghat- 
walee tenure and of its surplus proceeds, 
with au opinion that the latter may be at- 
tached and appropriated to the payment of 
decrees. We are not told whether these, 
surplus profits were collected during the 
life-time of the judgment-debtor, in which ‘has the decree-holder taken any steps ‘t 
case they might reasonably ‘be considered as , keep the decree alive within three years c 
his personal property and so liable; but, if i his last taking out of execution ? 
the decision referred to profits accumalated | 
after the judgment-debtor’s death, we think 
that such decision was incorrect, and (being 
the opinion of a single Judge only) that ‘we 
are in no way bound by it. 


The appeal must be dismissed with costs. | 


f Z 
Baboo Obhoy Churn Bose for Appellant. 





Mr. J. Baptist for Respondent. 





A decree passed under Act XIX of 1841 on 
claim to a certain share of property by right of suc 
cession is a summary order, and therefore subject t 
the limitation of one year provided by Section 2 
Act XIV of 1859. 


The mere service of notice, where thet notice X 
returned with the endorsement that the judgmens 
debtor does not live in the placo where it has bee 
served, followed by no subsequent attempt on th 
part of the decree-holder to amend his mistake, is ne 
a proper and legal keeping alive of the decree. 


Tae points for consideration in thi 
appeal are (1) Is`the period of limitatio 
one year or three? and (2) If the lattes 
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We are clearly of opinion that the perio. 
ig one yenr ouly. The original decree wa 
| passed under Act XIX of 1841, on a clain 
to acert#in share of property by right « 
succession. This was a summary order, ane 
therefore, Section 22 of Act XIV of 185! 
which limits decree-holders to one yea’ 
applies ; and granting for the sake of arg» 
; ment that the execution taken out in 186: 
. was a valid execution, the decree-holde 

who now revives his application in 1864, 
clearly far out of time. 


The 13th September 1865. 
Present: 


‘ The Hon’ble G. Loch and F. A. Glover, 


w 


This being so, there is no necessity fi 
our considering the Judge’s order on tl 
three. years’ limitation further than to r 
mark that the mere service of notice, whe 
that notice ia returned with an endorsemen 


Judges. 


Limitation (Execution of decree under 
Act XIZ of 1841 on claim to share 
of property by right of succession)— 


Keeping alive decree (Service of 
notice at place where judgment- 
debtor does not reside). 

Case No. 896 of 1865. 
Miscellaneous Appeal from an order pass- 
ed by the Officiating Judge of Beer- | 
bhoom, dated the 13th May 1865. ' 


that the judgment-debtor does not jive 
the place where it has been served, followe 
by no subsequent attempt on the part of tl 
decree-holder to amend his mistake, is not 
proper and legal keeping alive of ti 
decree. i 


We reverse the Judge’s order with cos 
on the respondent. 
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The lst August-1865, 


Present : 


The Hon’ble F. B. Kemp and W. S. Soton- 
Karr, Judges. 


Misdirectíon to Jury—Confession of 
prisoner. 


-Queen versus Gunesh Koormee. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Patna, ona charge 
of Abetment of Murder. 


The prisoner retracted his statement when -read 
over to him and said that he was compelled to make 
it. The Judge, without making any enquiry or 
taking any evidence on the point, snbmitted the 
prisoner’s statement to the Jury as a confes ion. 
Uep that the Judge was wrong in so doing, and 
that he should rather have charged the Jury not to 
accept the prisoner’s statement as a confession. 


Tis prisoner has been convicted of 
abetting the murder of Dookeerum—Sen- 
tence, transportation for life. 


œ This trial was conducted witha Jury. 
To satisfy ourselves of the legality of the 
proceedings in this trial, we sent for the 
record of the case together with ghe Judge’s 
charge to the Jury. 

On perusal and consideration of these 
proceedings, we are clearly of opinion that 
there has been a misdirection to the Jury, 
aud further that there is no legal evidence 
upon which the prisoner can be convicted. 

That the deceased, a resident of Burdwan, 
who was travelling by ratl with a large 
sum of money in his possession, was mur- 
dered and robbed while thus travelling, is 
very clear ; but there is no legal evidence to 
convict the prisoner of the abetment of that 
murder. 

The Judge in his charge to the Jury ob- 
serves that the evidence of the first three 
witnesses named 
in the margin* 
only goes to es- 
tablish the fact of 


* Mr, Becher, . 
` Mr. Mooty. 
. The Civil Surgeon, ’ 


man, and that that man had àa large sum of 
money with him. He then proceeds to re- 
mark that “the principal witnesses are 
Meetun and Pultoo Singh.” If the evidence 
of the former is believed, it is clear that the 
deceased, the prisoner, and three others not 
now in Court, were put into the railway 
carriage together ; aud that.the next thing 
known is that the deceased was found mur- 
dered and robbed. Pultoo Singh’s evidence, 
observes the Judge, ‘does not go so far as 
the putting into the carriage, but it corro- 
borates Meetun’s as far as his opportunities 
of knowledge went, that is, up to the outer 
gate of the station ; the two women who live 
with Pultoo also to a certain extent coufirm 
these accounts.” 


The Judge then proceeds to remark upon 
the so-called confession of the prisoner 
Gunesh as follows : ‘ The prisoner now de- 
nies his confession and alleges he made it 
under the effects of fear, alleging that, 
amougst oilers, Pultoo Singh and Meetun 
compelled him to make it. Now, whatever 
may be snid of the Police, itis hardly likely 
that men who, according to the prisoner’s, 
story, were parties to the conspiracy, would . 
have forced out a confession which impli- 
cated them. Iu withdrawing his confession 
on the 24th of March, it must also be 
noted that the prisoner preludes his with- 
drawal by saying, if his life were spared he 
would tell something, and then goes on to 
say it was forced from him. The connection 
of these two expression can hardly be made 
out, and I think you may faily consider 
whether he theu did not intend to add to his 
confession if he could get n promise of par- 
don ; but, failmg in this, turned round and 
denied it, You are the parties to judge of 
the truth or falsehood of the evidence and 
confession, and in your hands I now leave 
the case.’’ 


We are of opinion ihat the Judge was 
entirely wroug in subinitting to the Jury 
the stateinent of the prisoner before the Ma- 
gistrate ag amounting toa confession ; he 
should, in our opinion, have charged them 
not to accept it as a confession. 


The examination of the prisoner Gunesh 
before the Magistrate was recorded in Eng- 


the murder, the identity of the murdered : lish, aud not in the language of the prisoner. 


2 Criminal 
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(the Magistrate does not say whether it was 
explained to the prisoner), the prisoner 


stated that, if his life were spared, he would : 


tell something ; that the prisoner then added 
that he was forcibly compelled to make the 
confession by Pultoo Singh, Meetun, the Iu- 
spector, and two Constables.” 7 


Under Section 205 of the Code of Crimi- 
nal Procedure, the examination of a prisoner 
must be recorded in his own language, and 
explained to him. The prisoner is at liberty 
to explain or add to his answers, and when 
the whole is made conformable to what the 
prisoner declares to be the truth, the exami- 
nation is to be attested by the signature of 
the Magistrate. 


In the present case the prisoner retracted 
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It is certified by the Magistrate that, when | Committed by the Magistrate of. Maldoh, 
ihe stutement was read over to the prisoner ; 


and tried by the Sessions Judge of 
Dinagepore, on a charge of Dacoity. 


Knowing of a design to commit “a dacoity, and 
voluntarily concealing the existence of that design 
with the knowledge that such concealment would 
facilitate the commission of dacoity, does not amount 
to an abetment of the dacoity. 


Jackson, J.—I wave considered the evi- 
dence taken on the trial of these prisoners, 
and am of opinion that it proves very clearly 
that all the prisoners, with the exception of 
No 14, Nibhorshee, committed the dacoity 
with which they are charged. [see no reason 
for interfering in their conviction or sentence, 
But I cannot concur with the Sessions Judge 
in convicting Nebhorsbee of abetment of the 


his statement when read over to him, and , dacoity. .He knew of the design to com- 
said that he was compelled by force to make | mit the dacoity, and he voluntarily conceal- 
it. The Judge, without making any enquiry | ed the existence of that design, knowing it 
or taking any evidence on the point, submits ; to be likely that he would thereby facilitate 
the statement of the prisoner to the Jury as ! the commission of the dacoity. I would, 
a confession, and further tells them that they ' under Section 118 of the Penal Code, reduce 
may fairly infer from the prisoner’s intentions ‘his sentence to 7 years’ rigorous imprison- 
that his confession was a true one. | ment. : 


The evidence of Pultoo Singh and Meetun | Seton-Karr, J.—I concur, 
goes only—the first to prove, and the second | 
to corroborate the fact that the prisoner and | 
the deceased were putinto the same Rail- 
way carriage. Surely thisis no evidence that 
the prisoner necessarily abetted the robbery. 
and murder of the deceased. The two wo- 
men witnesses are Rudmee and Joonja. The 
former does not even mention the name of! 
the prisoner ; the Intter, who is the wife of 
the witness Pultoo Singh, merely states that 
the prisoner came with Choonee Jemadar, 
who said to the deceased that, as he had 
missed the train, he would get him a ticket 
for the next train. 


As we are of opinion that there has been 
a misdirection to the Jury, and that further 
there is no legal evidence upon which the 
conviction could be sustained, we reverse 
the conviction and sentence, and direct that 
the prisoner be immediately released. 


4 


The 4th September 1865. 


Present: 


The Hon’blé F. B. Kemp and W. S. Seton- 
Karr, Judges. 


| Jurisdiction of Deputy Magistrate 
exercising full powers of Magistrate | 
—Violation of duty by- Police 
Officers. 


Referred under Section 434 of the Code of 
Criminal Procedure. 


A Deputy Magistrate exercising the full powers of 
a Magistrate has jurisdiction under Section 29 Act 
V of 1861, to fine Police Officers for violation of 


duty. 


Reap a letter from the Magistrate of Pubna, 
submitting a case under Section 484, and 
recommending that the sentence passed by 
the Deputy Magistrate’ be quashed as con 
trary to the interpretation of Section 29 Act 


The 4th September 1865. 
Present: 


The Hon’ble W. S. Seton-Karr and E 
Jackson, Judges. 


Abetment of Dacoity. 
Queen-versus Jhugroo and ten others, 


1865. ] 
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V of 1861, laid down by the Lieutenant-Go- 
vernor of Bengal, in his Circular letter 
No. 4332 of the 25th August 1864. 


We observe that the Deputy Magistrate 
exercises the full powers of a Magistrate. 
Under Act V of 1861 any- persons within 
the General Police District, exercising all or 
mny of the powers of a Magistrate, are held 
Ko be Magistrates. The Deputy Magistrate, 
wfter taking evidence and on conviction, 
fined certain Police Officers for a gross viola- 
Rion of their duties under Section 29 Act V 
wf 1861, and, in so doing, we fail to see any 
illegality in his proceedings. 

We have sent for a copy of the Circular 
Order referred to, and are of opinion that 
Khe Law is clear on this point, and cannot be 
over-ridden by the Circular in question. We 
wefuse to interfere. 


Criminal 


The 7th September 1865. 
Present. 


The Hon’ble C. Steer, F. B. Kemp and 
W. S. Seton-Karr, Jud ges. 
‘Wrongful confinement of a woman. 
Queen versus Ameer Daraz and Roresh. 


Committed by the Assistant Magistrate of 
"° Madareepore, and tried by the Officiating 
Sessions Judge of Dacca, on a charge of 


Wrongful Confinement of any abducted | 


woman. | 
- Haro by the majority of the Court (Kemp, J. | 
liasenting) that the prisoners were iightly convicted 
f wrongful confinement of a woman, the facts of the 
ass showing that she never went willingly to the 
rouse of the prisoners, and was not a willing inmate 
vhile she was there. 


Kemp, J.—Turse prisoners have been 
wonvicted, Ameer Daraz of an offence uuder 
Section 368 of the Indian Peual Code, sen- 
tence tivo years’ rigorous imprisonment, and 
the prisoner Roresh of an offence under 
Section 846, sentenca one year’s rigorous 
mprisonment. 


The “prisoners are father and aon ; six 
ther prisoners were committed with rhese 
Wo prisoners on a charge framed under 
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: Section 366. They have been acquitted. 
the Sessions Jadge being of opinion that 
there was not sufficient legal evidence to 
warrant a conviction. 


The factum of the abduction of the womau 
| is, therefore, not established. 


| The woman was found by the Pohee iu 
the house of Ameer Daraz, and it is snid 
that the son Roresh held a cloth over the 
ı woman’s mouth to prevent her crying out 


! The prisoners, who have been acquitted. 
| are related to the woman, and the story of 
the prisoner Ameer Daraz is that he paid 
‘money to the relations of the woman, and 
obtained her in “ nzkhah.” 


| This statement is borne out by the evi- 
i dence, for the defence is by no means un 
i improbable statement. 


| I utterly discredit that the prisoners 
! wrongfully confined and concealed the wo- 

man, knowing that she had been abducted, 
| (see Section 368 Indian Penal Code.) 


' It may be that the woman was not con- 
: sulted in the matter, aud that she did not 
| approve of the connection. 

| I would acquit the prisoners. The papers 
| must be laid before my colleague Mi. Justice 
' Seton-Karr. 

Sefon-Karr, J.—I regret that I am un- 
_able to concur with my colleague. The 
, Judye’s reasons for acquitting six of the priu- 
. goners are very illogical : for he first says that 
the charge against them is well founded, aud 
then that there is not sufficient legal evı 
dence for conviction, which 18 not the case, 
for the evidence was ample, if the Judge 
believed it. However we huave nothmg to 
do with their case now. 


But what is there to invalidate the clear 
evidence of the compleinaut herself and of 
the Police constables, to the place where she 
was found confined, and to the efforts made 
by Roresh to stifle her voice. I cannot see 
that thera is anything. Two of the wit- 
nesses of Ameer Daraz only heard of the 
alleged nikhah, and the third witness is not at 
all clear, by his own account, in his recollec- 
tions of the asserted nikhaoh. 


I consider that the evidence of the com- 
plainant and that of the Police, and the entno 
absence of any motive on the woman’s part 
for making a false charge, to be goad 
grounds for a conviction of an offence very 
common in the Eastern districts, and E would 
not interfere. 


D 
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The case must go to a third Judge. 


Steer, J—The charge of abduction broke | 
down, and the prisoners who were indicted | 
on that charge were acquitted. | 


In regard to the charge of confining the 
woman Khotija, which has been preferred 
against the appellants, the evidence of the 
woman berself to that effect, and the evidence 
of the Police who found her in confinement | 
are, I think, quite sufficient to sustain the | Kemp, J.—THe prisoner was committed 
comyiction. I cannotdoubt the truth of the; on a chaige under Section 328 of the 
woman that she was not a willing résident , Indian Penal Code. The Bessions Judge 
in the house of the prisoners; and, that being adds and convicts on another charge, viz. 
the case, the prisoners had no right to detain : under Section 326, and sentences the prison- 
her, and are guilty of wrongfully confining | et to transportation for life. 
her. That she went to the house of the pri-! I think the evidence sufficient to prove 
soners willingly is, I think, very improbable. | that the prisonera, with the intent to rob the 
That there was no abduction of the woman , witnesses Nos, l and 2, whom he had per- 
Khotija, does not seem to have been found ! guaded to travel with him, administered tc 
by the Judge. There was no evidence to | them some stupifying, intoxicating, or un 
convict the parties who were charged with! wholesome drug with intent to commit or 
that offence, and they were necessarily | facilitate the commission of an offence (in 
acquitted ; but the Judge did not doubt that | this cnse, robbery), and knowing it to be 


pore, on a charge of Voluntarily Causing 
Grievous ITurt, &e. 


HEtp by the majority of the Court (Seton-Karr, J. 
dissenting) that the offence of administering delete- 
rious drugs, when life was not endangered, if 
punishab’e ander Section 328 Penal Code, and nos 
as for Grievous Hurt under Section 326. 


the woman had been abducted. 


The prisoners, whose case is now before 
the Court, are charged with wrongfully 
confining Khotija. 


The evidence leaves no doubt on my mind 
that she was in confinement when she was 
released by the Police. Was that wrong- 
ful confinement? Ifit was against her will 
that she was taken to the house of the pri- 
soners, andif it was against her will that she 
was detained there, the case amounts toa 
wrongful confinement ; and I agree with 
Mr. Justice Seton-Karr that they were 
rightly convicted, the facts of the case 
shewing satisfactorily that she never went 
willingly to the house of the prisoners, and 
was not a willing inmate while she was 
there. 


The 8th September 1860. 
Present : 


The Hon’ble G. Loch, F. B. Kemp, and . 
W. S. Seton-Karr, Judges. 


_ 


Administering deleterious drugs— 


Grievous Hurt. . 


Queen versus Joygopal alias Junglee. 


Committed by the Joint Magistrate, and 
tried by the Sessions Judge of Bhaugul- 





‘likely that he would thereby cause hart. 


The Sessions Judge, however, holds that as 
an extra dose of the drug might possibly, 
have endangered life, therefore the offencc 
is grievous hurt under Explanation 8th o; 
Section 320. 


The medical evidence is to this effect 
that the witnesses Nos. 1 and 2 were admit. 
ted to hospital on a statement that they hac 
been drugged. Cold water to the bead, anc 
emetics were the treatment observed ; it is 
said, they eame to themselves after an inter- 
val, and went about their business. The 
medical gfficer then says, “I did not con. 
sider they were likely to die.” Life war 
therefore not endangered. The origina 
count upon which the Joint Magistrate, Mr 
Peacock, committed the case was the correc 
one, and the sentence of the Sessions Judgn 

| under Section 326 of transportation for lif 
' is illegal. 

i! I would convict the prisoner under Sec 
‘tion 328 in concurrence with the Assessors 
| and as cases of this description are prevalen 
on the Grand Trunk Road, I would, as a 
| example, sentence the prisoner, under Sectio 
; 828 of the Indian Penal Code, to seve 
years’ rigorous imprisonment. 


| 
| The case must be laid before anothe 
Judge. 


Seton-Karr, J.—J am inclined to alloy 
the sentence to stand. The medical ey: 
dence is to the effect that the men onl 
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ate a small portion of the poisonous or dele- 
erious drug, and the witness does not ap- 
vear able to answer for the consequence, had 
he complainant eaten more of the poisoned 
I think there was evidence sufficient 
o support the graver charge under Section 
326; and as there is no saying what the 
effect of a larger quantity eaten would have 
seen, I would endorse the Sessions Judge’s 
‘easons, and would not interfere. Such 
Meliberate crimes as that under notice. in 
which death or life seems to depend on 
wure chance require a severe punishment. 


The case must go to a third Judge. 
Loch, J.—The fact of having administered 


ome deleterious drug to the witnesses Nos. 1 
rnd 2 is clearly proved against the prisoner. 


he question I am called to decide is whe- | 
her the prisoner has committed an offence | 
inder Section 326, or under Section 828 of 


he Penal Code. Has he caused grievous 
urt ? The Sessions Judge thinks that the 
drisoner has committed the offence described 
«n Section 326, because such drugs do 
eadanger life, and persons administering 
hem are aware of this, but from ignorance 
we incapable of regulating the quantity 
——tient to produce insensibility without 
rausing death ; that it is a mere chance whe- 
sher a person eating food so drugged escapes 
vith life, depending, as it does, on the quan- 
ity of the food he eats, and the prisoner was 
sallous whether these parties lost their lives 
or not. We must not, however, look to what 
might have happened, or to the, fact that 
Krugs of the kind administered in this case 
xre dangerous to life, but to the effect pro- 


Naced upon the parties who eat of the food, j 


xud whether that effect amounted to grievous 
nurt. Now, Clause 8 Section 320 of the 
’enal Code describes, among other kinds 
ef grievous hurt, “ Any hurt which 
endangers life.” Were the lives of the 
varties who partook of this food eudan- 
sered in consequence ? The medical offi- 
‘er says: “I did not consider that they 
‘ were likely to die, but they were senseless, 
* and if they had eaten more they might have 
‘died ;” and again, “ I am of opinion that, if 
‘they had not been treated medically, they 
“might have got well in a week or so, I do 
‘not think they would have died.” Looking, 
herefore, at this evidence, and the facts that 
he parties were admitted into the hospital 
on the 23rd June, and were well enough to 
yo to the Cutchery thè next day, Ido not 
hink that the offence amounts to grievous 
aurt, but that the prisoner is guilty under 
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Section 328. I would sentence him to the 
full measure of punishment the law allows, 
viz, ten years’ rigorous imprisonment com- 
mutable to transportation, for it is very ne- 
cessary that this system of drugging, which 
appears to be carried on to a large extent in 
Behar, should be suppressed by severe mea- 
sures, 


Kemp, J.—I concur with Mr. Justice 
Loch in the sentence proposed by lim, which, 
on re-consideration, I consider to be more in 
proportion to ihe enormity and prevalence of 
the offence than that proposed by me. 


The 9th September 1865. 
l Present: 


The Hon’ble F. B. Kemp and W. S. Seton- 
Karr, Judges. 


Extortion— Abetment of Extortion— 


| Cheating. 
| Queen versus Menjan and Obhoy Churn Doss, 


Committed by the Deputy Magistrote of 
Malda, and tried by the Sessions Judge 
of Dinagepore, on charges of extortion 
and abetment of extortion respectively. 


| To amount to the offence of extortion, property must 


‘he obtained by intentionally putting a person in 
| fear of injury to that person and thereby dishoxestly 
inducing him to part with his property. 

The mere issnue of a Hookumnamah (to collect 
statistical information) by a Police Officer, ia no 
legal ground for a conviction of abetment of cheat- 
ing or of extortion. 


Kemp, J.—Tuess prisoners are—the first 
n Head Constable, and second. u Deputy 
Inspector of Police, both in Zillah Maldah. 


The Constable has been convicted of 
extortion. the Deputy Inspector of abetting 
that offence ; sentence, each three years’ 11- 
gorous imprisonment, and to pay a fine of 
200 rupees. 


It appears from the evidence, that the 
Deputy Inspector, Obhoy Churu Doss, issued 
a Hookumnamah which was entrusted to the 
prisoner Menjan. The object of this lookum- 
namah was tocollect certain statistical inform- 
ation as to rates, &c. Many traders and 
shop-keepers paid small sums to the Consta- 
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ble, which he levied from them without] Committed by the Officiating diagistrate o, 


authority, under cover of the said Hookum- 
namah ; these sums were appropriated by 
the Head Constable. 


I am of opinion that the prisoner Menja» 


cannot be convicted of the offunce of extor-. 


tion. To amount to the offence of extortion, 
property must be obtained by intentionally 
putting’ a person in fear of injury to that 
person, and thereby dishonestly inducing him 


to part with his property. In this case the ! 


Constable told the shop-keepers and traders 
that an order had gone forth that they were 
to be taxed in small sums of 4 annas and 8 
annas per head. They fell into the trap and 
paid. It was more in consequence of their 
credulity thau in consequence of any per- 
sonal fear that they parted with their pice. 
The prisoner Meajan has been guilty of the 
offence of cheating. He deceived the traders 
and shop-keepers, and dishonestly induced 
them to part with their property. I would 
convict him of that offence, and would sen- 


Monghyr, and tried by the Sessions Judge 
of Bhanugulpore, on a charge of Kidnap 
ping a minor female. 


To bring a case under Section 361 of the Pena 
Code, there must be a taking or enticing of a chile 
out of the keeping of the lawful guardian without hi 
consent. 


Glover, J.—I poust whether the prisones 
can be punished under Section 361. 


The girl, Itwarea, according to her owr 
statement, had run away from her father’: 
house in cousequence of ill-treatment on the 
part of her mother, and, meeting the prisoner 
on the road, had agreed to take service a: 
a coolie. The place where the prisonen 
lived, and to which the giil was taken, wa: 
a populous suburb, where there were many 
houses, and where she could easily have 
called for and obtained assistance, had shi 


been willing to remain. This, however 
does not affect the prisoner’s case, and I duly. 
mention the circumstance as the Session: 


tence him to one year’s rigorous imprison- | 
ment. Section 417 Indian Penal Code. 


I am of opinion that the prisoner “Obhoy | Judge has laid some stress upon it. 
Churn Doss is not guilty of the offence of, 
abetment of cheating. Beyond issuing a. Was the girl then under her father’s 
Hookumnamah (to collect statistical inform- guardianship, when she fell in with the 
ation) which it appears is part of a Police: prisone: ? I think not ; she had voluntarily 
i on duty in rs district of ES ar any ee away 

nideh, he took no part whatever in the o was l4 years old, and not, therefore, on 
aftor-transactions, nor did he, as far as I can , such tender age as to lead to the suppositior 
ascertain from the evidence, in any way ; that she had strayed from home, and was tc 
countenance and abet the nets of the prisoner all appearance a free agent, She, when 
Menjan, or participate in the money levied ; taken before the Magistrate, asserted than 
by him. I would acquit him. The papers | ber parents weie dead, aud that she wai 
must be laid before my Jea:ned colleague 3 going witf her mother-in-law to Sylhet anc 
Mı. Justice Seton-Karr. /Cachar ; she now states that the prisone» 

Seton-Karr, J-—-I quite concur. The | made “eyes” at her, and frightened Ler inte 
mere Hike of = Sea ee l saying bea eres ; = this ıs an o 
inexpedient and not unlikely to lead to | statement, and the girl’s manner before the 
extortion, is no legal ground for such a con-! Magistrate must, as that official observes 
viction, and other evidence to abetment there | have been satisfactory, or he would not havc 
is none, The fine must be refunded also. signed her registry ticket. 


The prisoner, Obhoy Churn, is released, | To bring the prisoner under Section 36) 


and the sentence of Meajan reduced as pro- 
posed. 


The 12th September 1865. 


Present: 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 
Kidnapping from lawfal guardian- 
ship. 


Queen versus Gunder Singh. 


there must bea taking of the child out o 
the possession of the parent, and such a tak 
ing 18 not, In my judgment, disclosed by the 
evidence in this case. 


I would release the prisoner. The paper: 


must go before another Judge. 


Kemp, J.—I concur ; there was no tak 
ing or enticing the -girl out of the keep 
ing of her lawful guardian against his con 
sent. The prisoner must be released, 
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The llth September 1865. 
Present : 


The Hon’ble F. B. Kemp and W. S. Seton- 
Karr, Judges. 


Bidnapping from lawful guardian- 
i ship. 


Queen versus Gooroodoss Rajbunsee. 


Committed by the Officiating Joint Magis- 
trate, and tried by the Sessions Judge of 
Dinagepore, on a charge of Kidnapping. 


A person ın carrying off, without the consent of 
her lawful guardian, a girl to whom he was betrothed 
by his father, who, after permitting her to reside 
occasionally in his house, suddenly changed huis 
wnd and broke off the marrisge, is guilty of kid- 
napping from lawfol guardianship punishable unde: 
Section 363 of the Ponal Code. 


*Sefon-Karr, J.—I yave been over the 
evidence very carefully, in order to see if 
there was any reason to place full confidence 
in the defence of the prisoner, that the girl 


Dinno Monee had been betrothed to him, and | 


had previously resided in his house on 


several occasions. 


IT believe that the Sessions Judge suggests 
the true explanation of the very different 
versions for the prosecution and the defence, 
‘and that there had been some previous talk 
of w marriage, whereupon the prisoner, when 
the marriage was broken off, without consult- 
ing the father of the girl, carriedwher off to 
his own house from the company of the two 
women, witnesses Nos. 3 and 4, and would not 
give her up until the Police were sent for, 


Looking at the case in this light, I think 
that there are grounds for even a lighter 
sentence than that passed by the Sessions 
Judge, and I would reduce the 1 year’s 
rigorous imprisonment to 4 months, 


Though no harm was done to the girl, the 
prisoner acted illegally in carrying her off as 
he did ; and, on this ground, I think the 
conviction can be sustained under Section 
368. 

The papers must go to Mr. Justice Kemp. 


Kemp, J.—I am of opinion that there is 
evidence to prove that the girl was betrothed 
to the prisoner by her father. For some 
reason which does not appear in the record, 
the father, after permitting his daughter to 
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reside occasionally in the prisoner’s house, 
changed his mind and broke off the marriage. 

The prisoner, meeting the girl in company 
with two females, carried her off to his bouse. 
He did not use any force, and he did not 
attempt to conceal her ; when the Police 
came he delivered her up to them. Ife wa» 
wrong in carrying off the girl without the 
consent of her lawful guardian ; and he has, 
therefore, commitied the offence of kidnap- 
ping from lawful guardianship, an cofence 
puvishable under Section 368 of the Indian 
Penal Code. 

I concur with my learned colleague in the 
mitigated sentence passed by him. 


The llth September 1865. 
Present: 


The Hon’ble F. B. Kemp and W. S. Seton- 
Karr, Judges. 


Jurisdiction (of Assistant Magis- 
trate)—Offence committed in the 
Civil Court—False verification of 
plaint--Principals and Agent. 


Referred under Section 434 Act XXV of 
1861, and Criminal Order No 18 of 15th 
July 1863. i 


In re Indro Chunder Bose 


A Deputy Collector having committed an agent for 
false verification of a plaint, the Assisinut Magis- 
trate acted withont jwisdiction in having taken 
security fiom the agent for the appearance of his 
pmneipals before having obtained the sanction of 
the Deputy Collector to proceed against the prmcı- 


pals, 


Wr concur with the Magistrate. The 
call for security from the agent was made 
when the principals were not before the 
Court, and the act of the Assistant Magis- 
trate was, therefore, without jurisdiction. 


The Deputy Collector committed the 
ngent for fnlse verification of a plaint in an 
Act X suit, under Section 139 of the Indian 
Penal Code. 


The offence was committed in the Court 
of the Deputy Collector, and it could not be 
entertained in a Criminal Court without lis 
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sanction previously obtained (see Section 
169 Code of Criminal Procedure). 


The Assistant Magistrate subsequently 
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affair was sudden, and all the members of 
the unlawful assembly could not have known 
that the death of Runjun was likely to be 


committed in prosecution of the common 


applied for the sanction of the Deputy Col- object of that assembly. 


lector to proceed against the principals ; but 
this was after he had taken security from 
the ageut for their appearance, and aftor he 
had made the principals the defendants in | The prosecutor and other witnesses do, in- 
the case. The security was illegnily taken, | deed, say that the two thieves got away and 
und the agent is not liable, and the amount | immediately returned and attacked the cap- 
cannot be recovered from him; if he has | turing villagers, having procured lattees 
paid; it must be refunded to him. , from their friends. But Soogrum Chamar 

We observo that the principals were even- | says that the blows were given ns the thieves 


tually acquitted of any offence. got away ; and certainly the whole complex- 
, jon and character of the evidence leads to 


the conclusion that the attack was quite 
i sudden. on the spur of the moment, and with- 
' out serious premeditation. 


I do not think the Sessions Judge justi- 
fied in terming the attack “ premeditated.” 


The 12th September 1865. 
__ As regards the two thieves who were law- 
i fully captured, nnd then, being rescued, re- 
i turned and killed the deceased Runjun, I 

do not see any reason to alter their couvic- 
' tion, or reduce their sentence. 


But, as regards the others, I think they 
cannot be fairly said to have contemplated 


Queen versus Bhunjun Pauray, Ram Deha] : the death of one of the villagers as a likely 
i or necessary and immediate consequence of 


Aheer, Ramnath Aheer, Deepa Abeer, | the attack in which they joined. ‘They may 


Bowker Hajam, Beharee Abeer, Bhiolel | not have even had time to know that their 
Aheer and Sunker Hajam. . fellow-villagers had been captured under a 
true charge of theft. 


Committed by the Deputy Magistrate, and| I think the offence of which they stand 
tried by the Sessions Judge of Shahabad, , convicted by the evidence is that described 
| in Sections 147 and 148, and, inthis view, I. 
‘would reduee the punishment of all the 
HE Lp by the majority of the Court (Seton-Karr, J. , party, except the two thieves, to three years’ 
dissenting) that an attack made in the morning br : rigorous imprisonment. 
an unlawful armed assembly, with the object of; I would include in the category even 
rescuing two thieves who had been captured dunng | No. 42, Bhunjun, who belongs to another 
the night, and in which mmder was committed, ; Village, and who was not mentioned before 
was a premeditated attack for which all concerned | the Magistrate as having taken a more ac- 


were liable to conviction for mot attended with! tive pelt than the others. even though wit- 
mae ‘nesses do say that he struck the deceased. 


' The fracture of the skull was clearly caused 

Seton-Karr, J—Tue evidence in this by 2 blow from one or other of the thieves, 

case has been carefully taken, aud little or ; 224 I can make no distinction in their par- 

nothing is advanced in appeal against the! ticular case, But I think that Bhunjun 

actual truth of the evidence, or as to the sub- | May fairly claim to be considered in the 

stantial conviction of some criminal offence. | 82M0 category as the five last prisoners, as 
i e only joined when the others did. 


Present : 


The Hon’ble F. B. Kemp, W. S. Setou-Karr, 
and F. A. Glover, Judges. 


Riot attended with Murder. 


on a charge of Murder. 


But it is argued that the case of the two Í ta 
thieves, prisoners Nos. 40 and 41, is differ- | IG TAI eS Ci BEDAE 
ent from that of the remaining prisoners, | De N ee per a 
whose offence ig much lighter, and that these | poset e ee ee 
latter prisoners ought not to have been con- | ie ce ee 


victed of the offence of riot attended with pauar anoles: 


murder under Section 149, iuagmuch as the The case must goto Mr, Justice Kemp. 
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Wo difference in: Mahomedan Law 
between MNMokal wives and others. 


No. 508. 


From the Registrar of the High Court, &c., 
dated Calcutta, the 80th May 1865, 


(Criminal side), 
Present: 


The Hen’ble C. B Trevor, G. Loch, and 
W. Morgan, Judges. 


Sır, —INx reply to the question submitted 
by you in Tabular Statement No. 127, dated 
the 12th instant, viz. whether a “ Mikahte 
Str?” is a wife within the meaning of Bec- 
tions 497 and 498 of the Penal Code, I am 
directed to inform you that marriage, ‘ander 
Mehomedan Law, is a civil contract, and 
proposal and consent are the easentiala to 
the contract ; and if the legal condition as to 
the age and freedom of the contracting par- 
ties are satisfied, it is a valid marriage. 
There is no difference in Mnhomedan Law 
between a Nekai wife and another, and the 
Sections of the Penal Code above cited ap- 
ply equally to both. 


2. Tam toadd that the above remarks 
do not apply to those marriages amongst the 
Sheahs which are only tempérary, and, 


though called marriages, are a sort of legal 
concubinage. 


Dacoity with Grievous Hurt—Finding 
and sentence in case of doubt of 
which of several charges the ac- 
cused is guilty. 


Extracts (paras. 2, 3, 4, and 5) of Letter 
No. 855, from the Registrar of the 
High Court, &c., dated Calcutta the 26th 
August 1866. 


2. Te Court areof opinion, on consider- 
ation of the question put in your first para- 
graph, that, when grievous hurt is inflicted 
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with a deadly weapon by one of ten men 
armed with such weapons, and engaged in 
dacoity. all the men are liable to the minimum 
punishment prescribed by Section 397 of the 
Penal Code. 


3. In regard to the points set forth in 
your second paragraph, the Court observe that 
the two substantive crimes under Sections 
896 and 396 are dacoity, and dacoity with 
murder, Dacoity with wounding (xs under 
the old luws, it would have been called), or 
dacoity with grievous hurt, or attempt to 
cause death or grievous hurt, falls, as to its 
punishment, under simple dacoity, with this 
difference that the minimum punishment 
isseven years. Hence it is strictly necessary 
that, in such acase, both Sections 395 and 
397 should be cited in a charge under Section 
897 of the Penal Code: for the punishment is 
not fully given in the last Section, which 1s, 
as you observe, simply declaratory. 


+, With respect to your third paragraph, 
the Court observe that, if the offence of 
“ giving false evidence” is assigned in two 
statements, and you are unable to decide 
which is the false one,—in other words, if you 
are doubtful of which of the charges the ae- 
cused was guilty,—you should only find that 
he is guilty on some one of the charges, and 
record the finding and sentence in the mode 
laid down in paragraph 5 Section 882 of tho 
Code of Criminal Procedure. In such a case, 
if the offences differ, sentence should be passed 
for the least aggravated offence (Section 72 
of the Indian Penal Code). In the present 
case you state that you have, on the evidence, 
no doubts. You should, therefore, convict or 
acquit the accused on the charge regarding 
which you entertain no doubts ; and a plea of 
guilty to a particular charge if you discredit 
it, does not, of necessity, require a sentence 
against the party pleading it. 


5. In conclusion the Court direct me to 
request that, for the future, in cases like those 
which form the subject of your present re- 
ference, you will rely on your own sound 
judgment. You will very probably be right 
in your conclusions and your interpretation 
of the law ; and if you are not s80, any error 
can be rectified on appeal. IPfevery District 
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Judge were to ventilate his doubts to the 
Court, and require answers with a view to 
the solution, the performance of this daty 
would very seriously interfere with the other 
duties of the Court, 


Trial by Jury not extended to the 
trial of offences under a local (e. g. 
the Rullway) Act. 


Extract (para. 5) of Letter No. 890, from 
the Registrar of the High Court, ge. 
dated Calcutta, the 6th September 1865. 


5, Waira reference to the trial of Goman 
Sing and another (Case No. 5 of Statement 
No. 5), I am to point out that Trial by Jury 
has not been extended to the trial of offences 
under the Ruilway, that is, under a Local 
Act. It is only for offences under Chapters” 
Vill, Xi, XVI, 
XVII, and Chapter 


* Government Notifica- 


tion, 7th January 1662. XVIILt of the Indian 
overno - s 

tions, 27th May and 13th Penal Code, and for 
October 1862. attempts or abetments 


thereof, that this 
mode of trial has been sanctioned. Your 
procecdings were, therefore, not altogether 
regular; but, as you have stated your con- 
currence with the verdict of the Jury, there 
is no necessity for further action. That 
verdict must be regarded as one delivered 
by Assessors. 


$ 


A Deputy Magistrate’s order dis- 
missing charge of Grievous Hurt, 
no bar to further proceedings. 


Extract (para. 2) of Letter No. 892, from 
the Registrar of the High Court, §c., 
dated Culcutta, the 6th September 1868. 


9. Tne offence committed being Griev- 
ous Hurt (Section 320 of the Penal Code), 
the Deputy Magistrate’s order, dismissing the 
charge, is no bar to any further proceedings, 
or to the exercise of the powers vested in 
you by Section 435 of the Code of Criminal 
Procedure, inusmuch as he had no jurisdic- 
tion over the offence, and his order of dismiss- 
al was entirely beyond his competence and 
a mere nullity. Under these circumstances 
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the Court do not think that their interfe- 
rence is required. The record is herewith 
returned. 


False charge of fraudulent destruc- 
tion of valuable security—State- 
ments of Witnesses recorded by 
Police Officers, 


Extracts (paras. 2, 3, and 5) of Letter 
No. 898, from the Registrar of the High 
Court, §c., dated Calcutta, the 6th Septem- 
ber 1865. 


2. Tre first head of the charge againat 
Roop Chand Lalla (Case No. 2 of Statement 
No. 4), is not complete. If the accused merely 
charged Baidonath Satputtee with having 
destroyed a valuable security, he did not 
charge that person with an offence under 
the Penal Code. It is, however, presumed 
that, with the exception of the incomplete 
charge in this case, your proceedings were 
regular, and that the accused made a false 
charge under Section 477 of the Penal Code. 
In such an offence there must be fraud, dis- 
honesty, or an intent to cause damage or 
injary, and the false charge upon which this 
trial is founded probably contained one of 
these essentials. 


3. Itdoes not appear clearly from your 
judgment in the case of Kalee Mytee (Casg 
No. 9 of Statement No. 4) that the deposi- 
tion of the deceased woman, recorded by the 
Policeman “Ahmed Bux, and received by you 
as evidence (Exhibit B), was made under such 
circumstances as would make it a dying de- 
claration under Section 371 of the Criminal 
Procedure Code. The Court presume that the 
necessary precautions were taken, as otherwise 
the deposition, being that of a witness taken 
by the Police, would uot be receivable as 
evidence (Section 145 of the Code of Criminal 
Procedure). 


4. The paper termed Exhibit B in the case 
of Oroon Mytee (Case No. 11 of Statement No, 
4) should not have formed part of the record, 
or have been treated by you as evidence. 
The provisions of the latter portion of Sec- 
tion 145. Criminal Procedure Code, would 
apply to this document which appears to have 
been the statement of a witness recorded by a 
Police Inspector while enquiring into a mat- 
ter under orders of the Magistrate. ‘The 
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depositions of the Inspestor and of some of 
those who were present, when the prisoner 
avowed the authorship of the anonymous 
petition, would have been sufficient to prove 
the avowal. 


Framing of charge for False Evi- 
dence-—Dying depositions without 
proof of beliefof approaching death. 


Extracts (paras. 2 and 3) of Letter No, 908, 
from the Registrar of the High Court, c., 
dated Calcutta, the 7th September 1865. 


2. Tue Court remark that in the charges 
aguiust Bunwaree Singh (Case No. 4 of State- 
ment No, 5), and Koylas Chunder Mitter and 
others (Case No. 8), the false statements under 
Section 198 Penal Code, upon which these 
charges were founded, should have been fally 
se forth. y 


3. With reference to your remarks on 
the case of Radhica Persbad Ghosain (Case 
No. 9 of Statement No. 5), the Court direct 
me to state that, if the deposition of the 
deceased was takeu by the Deputy Magistrate 
in the presence of the accused, the absence of 
proof as to whether the deponent believed 
himself to be in danger of approaching death, 
would not make his evidence inadmissible, 
it could not, of course, be treated as a dying 
declaration, but it might be admitted as evi- 
dence under Section 369 of the Criminal 
Procedure Code. 


Use of the term “malice prepense” 
prohibited—Motives for Police OM- 
cers taking bribe how to be charged. 


Extracts (paras. 2 and 8) of Letter No. 904, 
from the Registrar of the High Court, §c., 
dated Calcutta, the 8th September 1865. 


2. Tue Court request that you will, for 
the future, abstain from using in your judg- 


ments* such terms 

Phi eer eo. as “malice pre- 
yo and others © pense” which are not 
Nos eee recognised by Indian 


Law. 


REPORTER. Letters. 


3. The motives under which Baboollah 
Constable (Case No. 4 of Statement No. 5) 
is charged with having taken a sum of money 
other than a legal remuneration, should not 
have been gathered together as one head of the 
charge. If it was necessary that they should 
be all charged, owing to a doubt in the mind 
of the Committing Officer as to which would 
be proved or presumed, they should have 
been formed into separate heads ; but it 
would have been preferable had only one 
or two of these motives been selected. * 


Doing bodily injury with the know- 
ledge that the act done is likely to 
cause death, is Murder. 


Extract (para. 2) of Letter No. 908, from 
the Registrar of the High Court, &c., 
dated Calcutta, the 8th September 1865. 


2. Tue Court, on perusing your finding 
in the case of ‘Taribut Mundul (Case No. 18, of 
Statement No. 4), are wholly unable to under- 
stand on what grounds you have concurred in 
the verdict of the Jury. ‘There was no legal 
provocation in the case, nor was there the 
absence of premeditation, nor was there heat 
of passion on a sudden quarrel which would 
reduce the crime to culpable homicide ; but, 
on the other hand, the act causing the bodi- 
ly injury was, according to the verdict of 
the Jury, done intentionally with the know- 
ledge, on the part of the offender, that it was 
likely to cause death. Under these cir- 
cumstances, the case appears to the Court 
to be one of cruel murder. 


fLeference to Section 75 Penal Code— 
Previous convictions. 


Extract (para. 3) of Letter No. 912, from 
the Registrar of the High Court, c., 
dated Calcutta, the 8th September 1865. 


Atropine to the sentence passed by you 
upon Joyram Aheer (Case No. 3 of State- 
ment No. 4), the Court observe that, as there 
was no enhancement of punishment beyond 
that to which the prisoner was liable under 
Section 457 of the Penal Code, you should not 
have referred to Section 75; you were quite 
right, in passing sentence, to take into con- 


i sideration the prisoner’s previous conviction. 
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Commitment of person to whom 
pardon has been tendered. 


Extract (para. 2) of Letter No. 916, from 
the Registrar of the High Court, &c., 
dated Calcutta, the 8th September 1865. 


2.° Tar course followed by you in the 
case of Doda Aheer (Case No. 2 of State- 
ment No. 4) was altogether irregular. The 
terms used in the Law “ direct his commit- 
ment” (Section 211 of the Code of Criminal 
Procedure), clearly indicate that a Sessions 
Judge in such a cage* should order the com- 
mitment to be made by a Magistrate. As, 
however, the prisoner does not appear to 
have been prejudiced by this error, the Court 
will not interfere with your order, unless it 
shall appear on the prisoner’s appeal that it 
is necessary to do go. 


Compensation to prosecutor — Proof 
of pecuniary loss—Convictiots un- 
der Sections Zll and 193 Penal 
Codo. 


Extracts (paras. 5 and7) of Letter No. 297, 
from the Registrar of the High Court, 
&c., dated the 11th September 1865. 


5. Wrru reference to the sentence passed 
by you on Gunga Gowala and another (Case 
No. 8 of Statement No. 4) imposing on hima 
fine of 25 rupees to be paid to the prosecutor, 
and your remark that the amount should “ be 
paid to the co-progecutor for the pecuniary 
loss which musé¢ have resulted to him from his 
long sojourn in hospital,” the Court observe 
that it was your duty to find, first, that the 
prosecutor had incurred pecuniary loss, and 
then to assess the amount of such loss 
before awarding compensation. You should 
not have awarded compensation on the above 
supposition; but, as the fact would show that 
pecuiary loss has been suffered, and that the 
amount awarded is reasonable and proper, 
the Court see no reason to interfere with 
your order. 


* i e. a caas in which the Judge himself commit- 
ted a person to whom a pardon had been tendered.— 
Edr, 


THE WEEKLY REPORTER. 


Letters. [Vol. IY. 


Se eo Si 








7. The prisoner Bheechook Dosadh (Case 
No, 14 of Statement No. 4) should not have 
been convicted and sentenced both under 
Sections 211 and 193 of the Indian Penal 
Code, since these offences were committed 
by him simultaneously and by the same act. 
As, however, the sentences in the aggregate 
are not excessive for a conviction under 
Section 193, the Court will not interfere 
unless they think proper to do so as a Court 
of Appeal. 


False Hvidence—Grievous Hurt—For- 
gory. 


Extracts (paras. 3, 4, and 5) of Letter No. 
929, from the Registrar of the High 
Court, &c., dated the llth September 
1865. 


8. Wits reference to the charge of giving 
false evidence against Sofer Ali (Case No «23 
of Statement No. 4), the Court observe that the 
statement made by the accused upon which 
that charge was founded, should have been 
expressly stated therein. 


4, Your judgment in the case of Hyder 
Ali (Case No. 24 of Statement No. 4) is not 
sufficiently clear as to the nature of the griev- 
ous hurt inflicted. Your observation that 
“ the injuries received by Bunoo were severe, 
“ but not dangerous; the evidence of the Civ 
“ Surgeon, however, shews that they consti- 
‘“ tuted grievous hurt,” is very vague on 
this most igiportant point. The Court will, 
however, presume, unless the contrary be 
shown on appeal, that your judgment was 
correct. i 


5. The charge against Basharut Ali (Case 
No. 25 of Statement No. 4) should have con- 
tained some description of the forged document. 
It was not sufficient that it should state mere- 
ly that the prisoner had “ committed forgery 
by signing Ameenoollah’s name an a docu- 
ment”? It does not appear from your judg- 
ment in the case that the prisoner signed 
Ameenoollah’s name with any such intent 
as would make his act forgery, under Sec- 
tion 463 of the Penal Code. It is possible 
that that act might have amounted to some 
other offence under the Penal Code, but further 
action is unnecessary, since the sentence of 
two months’ rigorous imprisonment passed by 
you has already been undergone, or will 
immediately expire. 


CIVIL CIRCULAR ORDERS OF THE HIGH COURT 
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Transmission of Copies of Decrees | Registration Memos. to accompany 


and Certificates, and of Civil pro- 
cesses to the Sheriff. 


CIRCULAR No. 20. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
to all Civil Judges, dated Calcutta, the 
4th September 1865. 


(Civil Side). 
Present : 


The Hon’ble C. B. Trevor, Officiating Chief 
Justice. 


Tue Court having become aware of the 
mxistence of a diversity of practice in differ- 
ant districts in regard to the transmission of 
sopies of decrees and certificates under Sec- 
ion 286 of the Code of Civil Procedure, 
some Judicial Officers franking the envelopes 
m the Public Service whilst others send 
hem post-paid, are pleased to direct that the 
ractice, wherever it may prevail, of for- 
warding such communications on the Public 
‘Service, be forthwith discontinued. When- 
aver a Court in one district may ‘transmit a 
ertificate and decree for execution in a sub- 
erdinate Court of another district, ¢he trans- 
aitting Court shall require from the party 
kesiring its assistance, stamps sufficient, not 
„nly for paying the postage to the Chief 
zivil Court of the district, but also for 
‘orwarding the envelope to the subordinate 
yourt in which the decree is to be executed, 
and shall enclose these last in the letter 
civing cover to the certificate and decree. 


2. Under this ruling, the transmission 
f Civil processes to the Sheriff of this 
Jourt on its original side, as well as the 
‘eturn of such process after service, must no 
onger be effected at the public expense. 
All Civil Judges are accordingly requested, 
when sending notices or summonses to the 
sheriff, to send them “post-paid,” and to 
wrovide that Officer at the same time with a 
ufficiency of postage -stampa to enable him 
œ return those processes, after service, to 
„be Court from which they issued, 


records of appealed cases. 
CIRCULAR No. 21. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
to all Civil Judges, dated Caleutta, the 
5th September 1865. 


(Civil Side). 
Present: 


The Hon’ble C. B. Trevor, Officiating Chie} 
Justice. 


To enable them more readily to comply 
with the requirements of Act XVI of 1864, 
Sections 43 and 45, the Court are pleased to 
direct that, in forwarding the records of ap- 
pealed cases,-all Courts of first instance aud 
all District Courts of appeal shall attach to 
the judgment appealed against, the Memo. 
required by the law above cited, and by Cir- 
cular Order dated 81st March last, No. d. 


Stamp on receipts from Suitors for 
money re-paid to them from sums in 
deposit. 


CIRCULAR No. 22. 

From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
to all Civil Judges, dated Calcutta, the 
13th September 1865. 

(Civil Side). 
Present: 
The Hon’ble C. B. Trevor, Judge. 


Tux Court having reason to believe that 
considerable want of uniformity exists in 
the Civil Courts of the Mofussil in regard 
to the taking of stamped receipts from 
suitors for money re-paid to them from sums 


* ( Reemp, or discharge 
given for the payment of meo- 
nay, orin aoqaittal of a debt 
paid in money or otherwise, 
when the sum receved, dit 
charged, or acquitted eacoads 
20 rupees.” 


Proven Stamp —1 Anns. 


in deposit, request the 
attention of Judges 
to the provisions of 
Act X of 1862, Sche- 
dule A, Section 61,* 
which should be 
strictly observed, as 


well in the chief as in the subordinate 
Courts, in all cases in which the sum paid 
exceeds 20 rupees. 


2 Civil 
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Through whom processes to be 
issued. 


MEMORANDUM. 
CIRCULAR No. 23. 


THE following extract is forwarded for 
the information and guidance of all Zillah 
Judges and Principal Sudder Ameens, who 
are hereby directed to carry out the instruc- 
tions of the High Court as therein con- 
tained. 


Extract of a Letter No. 3289, from the 
Registrar of the High Court of Judi- 
cature at Fort William in Bengal, to the 
Judge of Dinagepore, dated the 15th Sep- 
tember 1865. 


Para. 2.—W1TH reference to the opinion 
expressed in your 2nd para. that none but 
the legitimate peons of each Court should 
serve the processes issued from such Court, 
I am toinform you that it appears to the 
High Court that every Court, acting as an 
original Court, should issue its own pro- 
cesses; but that Appellate Courta should 
issue notices, &c., on the parties concerned 
through the original Court. This is the 
practice laid down both 
by the present® and the 
proposedt Code of Pro- 
cedure, though, under 
the draft of the amend- 
ed Act, Appellate Courts may issue their own 
notices if it be convenient, This plan is 
less expensive to suitors than if every Court 
issued direct its own process. Act V 

(Bengal Council) of 

pee eon 1863} does not inter- 

fere with the Code of Civil Procedure in 
any way, but leaves it just as it stood. 


* Section 345 Act 
VIII of 1859. 

t Section 559 of the 
draft law. 


Levy of Tullabana. 
CIRCULAR No. 24. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
to all Zillah Judges and Smali Cause 
Court Judges, daied Calcutta, the 15th 
September 1865. 


(Civil Side). 
Present: 
The Hon’ble C. B. Trevor, Judge. 


I am directed to request that you will be 
so good as to report, for the information of 
the High Court, the mode in which the 
Rule contained in para. 8, Circular Order 


No. 10 A, dated 26th April 1864, regarding 
the levy of tulubana, is applied in your 
Court, that is to say, whether, in every onse 
in which the defendant or witnesses resid. 
in one locality, separate summonses are 
issued for each defendant and for every wit 
ness, or whether for defendant and witnesse 
one summons is issued, and on the latter 
supposition, what rate of tulsbana, calcu 
lated according to distance, is charged, tha 
is whether a full rate is charged for each 
witness or defendant mentioned in the pro 
cess, or is a full rate for one, and half rate 
for the others, or on what principle the 
charge is made. 

The Court desires this information with » 
view to lay down certain rules for the pur 
pose of ensuring uniformity. 


Accounts of Public Ourators anc 
parties holding Oertificates of Ad 
ministration under Section 10 Ac? 
XL of 1858. 

CIRCULAR No. 25. 


g 
From the Registrar of the High Court o, 
Judicature at Fort William in Bengal 
to all Zillah Judges, dated Calcutta, th. 
15th September 1865. 


(Civil Side). 
Present : 


The Hon’ble C. B. Trevor, Judge. 


As the High Court have reason to believ: 
that the accounts required by Act XL b 
1858, Section 16, from the public Curato» 
and parties holding Certificates of Adminis 
tration uffder Section 10 of that Act, hav» 
not been furnished annually, the Court ar. 
pleased to call the attention of all Judges t» 
the provisions of that law, and to point on 
that, if these accounts have not heretofor 
been regularly furnished, they should b» 
demanded without delay. The Court expec 
that, for the future, all parties holding suck 
Certificates will be required to furnish then 
regularly ; and that, if they fail to do so 
they be dealt with under Sections 21 and 2: 
of the Act. 

2. The provisions of Section 17 of th 
Act should also be most carefully attended to 

3. Attention is also called to the require 
ments of Heading 8, Schedule B of Act + 
of 1862, which the Court are informed i 
not generally acted up to. Its provision 
should be invariably strictly enforced, s 
that the Government is not defrauded of it 
Stamp Revenue. 


IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 





The 20th July 1865. 
Present : 


Lord Justice Knight Bruce, Lord Justice 
Turner, Sir E. V. Williams, Sir L. Peel, 
and Sir J. W. Colvile. 


Principals—Factors—Consignees-— 
Re-drafts—Interest. 


On Appeal from the Sudder Dewanny 
Adawlut of Caleutia. 


Mirtunjoy Chuckerbutty 


VETSUS 


John Cochrane. 


Factors having an interest, by reason of their ad- 
ances, in their principal’s goods, are jastified in ship- 
aing those goods for sale either “ on account of those 
oncerned,” or “on account of themselves,” ualess 
her general authority was controlled by mstructions 
«om their principal or by contract. 


The evidence failing toshow that any particular 
agage or custom qualifying the Law of England as 
tween principal and factor prevaila if Calcutta— 
Isip that the powers and duties of the factors in 
waking consignments of their principal’s Woods must 
«9 determined by the general Mercantile Law, 


Factors entrusted with possession of their princi- 
eal’s goods, aud having advanced upon them, shipped 
he goods to London, drawing bills against them in 
heir own names, and selling the bills with the shipping 
locaments in the market. The acceptance of the 
actois’ bills by the Consignees, and the delivery of the 
hipping documents to them, made them the pledgees, 
mt did not alter, the charactor of the transaction: 
«hich was one whereby the factors had pledged tho 
‘oods for the payment of bills on which they (and not 
ihe prmcipal) were hable, as drawers, for an amount 
-xceeding the value of the goods. 


In such a case no priority exists between the Con- 
kignees and the undisclosed principal. Hauo, therefore, 
“hat, a loss having occurred on the shipments, the 
.rincipal was liable to the factors’ estate for the fal! 
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amount of 1e-drafts representing that loss, allhough the 
factors had become insolvents, and had, in fact, paid 
only a small dividend on the re-drafts. 


The Sudder Court having reduced the rate of ın- 
terest allowed by the Zillah Judge before the com- 
mencement of the suit from 12 per cont. to 10 per 
cent., the rate at which the account current between 
the parties bore interest, it was held that the same 
consideration should have determined the rate of 
interest to be allowed from the date of suit; and that 
the amount of this should also be calculated ut 10 per 
cent, per annum. 


THE appellant in this case is the owner 
of silk filatures, and a dealer of silk in Jun- 
ghypore, a district of Bengal. The respond- 
ent is the Official Assignee of an insoly- 
ent firm that formerly carried on business ia 
Calcutta, under the style of Hickey, Bailey 
and Co. 


That firm from the year 1840 up to the 
end of 1847 acted as the factors and agents 
of the appellant’; selling some of th. goods 
consigned to them by him in Calcutta, and 
shipping others to London for sale there ; 
and the following seems to have been the 
course of dealing between them :—The 
appellant was in the habit of drawing on 
Hickey, Bailey and Co., agninst the goods 
consigned to them, and they accepted und 
paid his drafts, charging him in account with 
the nmount of them. If they sold the goods 
in Calcutta, they rendered the account sales 
to him, and credited him with the pr ceeds. 
Against the goods shipped to London they 
drew bills in sterling money upon the con- 
signees ; but credited the appellaut iu ac- 
count with the proceeds of those bills in 
rupees at the rate of exchange at which they 
were sold in Calcutta ; and on receiving the 
account sales from London, they either gave 
him further credit for the profit, or debited 
him with the loss on each shipment, accord- 
ing to the final result of the transaction. 
The account current so kept was balanced 
on the 30th of April in each year, and from 
time to time rendered to the appellant. 
From 1840 up to a period which, as found 
by the Courts below, we may tnke to have 
been some time in 1845, the consignments 


to London were shipped by Hickey, Bailey 
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and Co.,' to the consizgnees “for sale on ac- 
count and risk of Mirtunjoy Chackerbutty.”’ 
Examples of the invoices are given at p. 118 
and elsewhere in the Appendix. About 
1845 some change took place in the consti- 
tution of the firm of Hickey, Bailey and 
_ Co., and either contemporaneously with, or 

shortly after, that event, the shipments on 

account of the appellant were made ina 
different form ; most of the invoices stating 
the goods to be shipped by Hickey, Bailey 
and Co., and consigned to the London house 
for sale “on account of the concerued ;” and 
one or two stating them to be consigned for 
sale on accouut of Hickey, Bailey and Co. 
Examples of the first of these two classes of 
invoice are at pp. 73, 77, 100, and elsewhere 
in the Appendix ; an example of the latter 
class isat p. 74 of the Appendix. All these 
later Invoices, however, continued to specify 
the mark or brand by which the appellant’s 
silks were known in the market. It is upon 
the variation in the form of the consign- 
ments made in and subsequently to 1845, 
from that of the consignments made before 
that year, that the principal question on this 
appeal is raised. 


The disputes between the appellant and 
Hickey, Bailey and Co. began in 1847, the 
year eo disastrous to commerce in India. 
The letters of the 27th of November 1845, 
and the 21st of February 1846 (at page 59 
of the Appendix), show that, from a date as 
early as the latter part of 1845, the silk 
maiket, both in Calcutta and in London, 
Was in a state of great depression. On the 
13th of April 1846, Messrs. Hickey, Bailey 
and Co. wrote to the appellant (Appendix 
p. 60) :—‘‘ Our market continues worse every 
day. After having failed in attempting to 
Bell your silk, we have, according to your 
request and instructions, shipped the whole 
on your acconnt to London, the particulars 
of which will be forwarded to you in due 
course.” And accordingly their letter of 
the 23rd December, 1846 (Appendix p. 68), 
contains this passage :—‘'* We also enclose 
invoices of 64 bales silk, and 900 pieces of 
your good cornbs, shipped on your account 
to London; the sums drawn against these 
shipments, as per memorandum at foot, viz. 
rupees 54,816-12-6 have been carried to your 
credit under due dates.” 

It is not difficult from this memorandum, 
‘nnd by means of the quantities of silk, and 
the dates and amounts of the bills there 
specified, to identify the shipments so advis- 
ed with the shipments of 7 bales per 
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“ Oriental,’ and 8 bales per “ Tartar,” b 
Magniac, Jardine and Co., the shipment œ 
13 bales per ‘ Kelso,” to S. Phillips an 
Co., the shipment of 18 bales per * Essex, 
to H. J. Johnston and Co, the shipment c 
18 bales per “Cressy,” to Cockerell an 
Co., and the shipment of 4 cases of corah: 
also per “ Cressy,’ to Thurburn and Co 
which are respectively mentioned in the ac 
counts. The losses on these shipments ar 
amongst those his liability to which the ap 
pellant disputes; and many, if not all, c 
them must have entered into the account 
which were the subject of the correspond 
ence that will be next mentioned. 


In August 1847 Messrs. Hickey, Baile, 
and Co. wrote to the appellant their lette 
of the 5th of that month, which is at pag 
60 of the Appendix. The most importam 
passage in it is the firat paragraph, whicl 
ia in these words :—‘ We beg to wait upor 
you with the following: a statement o 
your account current exhibiting on the 30t) 
of April last a balance in our favoy o 
Company’s rupees 12,171-8-7, and a conti 
nuation of the sane in open account to dat 
showing a balance against you of abou 
rupees 31,882-6-5. Four account sales fror 
Messrs. Magniac, Jardine and Co., Samus 
Phillips and Co., and Cockerell and Co., ¢ 
London, comprising 69 bales of your silk 
and three account sales comprising 51 bale 
of theirs.” This letter also expresses s 
unwillingness in the then state of th 
markets to receive any further consignment 
“ at drawn against ;’” and presses the appel 
lant to place the house in funds either b 
remittanfes or goods. 

The appellant's answer to this communi 
cation was dated the 12th of August 184%. 
and is at page 102 of the Appendix. Afte 
professing himself confounded by the lette 
of the Sth, he says :—“ The cost of the goodi 
I consigned to you was 5,0U0 or 8,00 
rupees more than I drew on you, and 
believed you owed me that sum at least, bu 
in your letter you make me your debtc 
more than 31,000 rupegs. I am ashamed t 
hear this. Your old house several years he 
sent silk and corahs to England on my ac 
count, andthe London houses have eve 
sent account sales, &c., for every trausactio 
in my name, and I have these accounts i 
my hand. Your new honse, I don’t kno: 
how, has taken a new manner of busines» 
and all the account sales sent to me now ar 
copies signed in Calcutta ; this does nc 
satisfy me atall, and therefore I want ti» 
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formly worded according to the practice fol- 
lowed in Calcutta, ‘ou account of the con- 
cerned,’ under your well-known filature 
mark, and not in our name as you pretend, 
which, however, would make no difference 
in the result of the operations. You were 
fully made aware of those shipments by our 
letter of the 23rd of December 186, &c., 
and, therefore, cannot, at this late hour, be- 
cause the result has been a loss, pretend to 
have no personal interest, and decline all 
responsibility in shipments made on ydur 
account, and to which you have till now 
made no objections, you having, on the con- 
trary, in many of your letters, directed us 


London account sales as formerly. There 
are many particulars I want to know in 
these sules, becnuse I see in your copies 
several sales on account of the concerned. 
Until I have the particulars, I will not ex- 
amine the account current, and I request you 
will send them to me as quick as possible.” 


In reply, Hickey, Bailey, and Co., on the 
28th August, sent the letter which is at 
p. 61 of the Appendix. In this they 
forwarded, though under a kind of protest, 
the original accounts demanded ; complained 
of the tone of the appellant’s letter to them ; 
and again pressed for payment of the ba- 


lance due to them. : 
: : to ship your goodson your own account, and 

There is no evidence of any further cor- | not to sell them in Calcutta, evidently be- 
respondence between the parties until Octo- | sause you expected a more profitable realiza- 
ber 1847. On the llth of that month, | tion of them by so doing. We, therefore, beg 
Hickey, Bailey Rnd Co. wre a letter to | to hand you again a statement of your ac- 
the appellant, which is not in evidence. count, closed 30th April last, showing z 
From the references to it in the subsequent balance in our favor of Company’s rupees 
corre ponacnce, we may infer that it con- 22,312-9-6, and a continuation of the same 
tained “Bi ace any corros pondiDE; Mara OF hia open account, showing a balance against 
lesa raed that mentioned in the you up to date of Company’s rupees 
eget tee ae 48,547-1-0. This account, you will see, 

In answer to it the appellant wrote the | has been corrected, owing to a mistake in 
letter of the 25th October, which is at | crediting you with a draft for 10,000 rupees 
p. 103 of the Appendix, and in which he! aguinst a shipment which had nothing to 
for the first time put forward distinctly the | do with your account.” The right to make 
wase on which he now relies. He says :—} this correction is also a material question on 
“ I am very anxious to settle my two years’ | this appeal. s 
accounts with you. I hereby send you the 
sopy of the abstract of your letter dated 11th 
Qctober 1847 (this is the letter of that date 
36t out at p. 98 of the Appendix), for your 
Knspection. In your opinion my goods 
sreated a good name in the Londoymarkets ; 
so relying ou your statement desired 
wou to ship a quantity of my silk, but you 
n contravention to your practice shipped 
‘hem in your own name instead of mine, and, 
Mherefore, owing to my name being suppress- 
4d, I hold you responsible for the loss. It is 
very easy to settle accounts. I will only 
Rebit you with the invoice cost of the goods 
hipped by you to London ; likewise, [ will 
Rebit you with amount of the account sales 
ent by you with the interest. You may 
also, according to former practice, debit in 
my name the amount I received from you 
vith interest, and also costs.” 


The reply of Hickey, Bailey and Co. to 
‘his is dated the 30th of October, and is at 
», 62. After explaining the letter of the 11th 
«f October 1847, they say— Regarding the 
shipments, we-must beg to observe that‘the 
nvoices of your property have been uni- 












The appellant replied to this letter hy 
that of the 18th of November, which is at p. 
104 of the Appendix. The following are 
the material passages in it :—‘' I am inform- 
ed of the particulars from the contents of 
your letter dated the 30th of October, 
which reached me at atime when I was 
busily engaged in preparing your accounts, 
and consequently could not reply toit. I 
am now sending you the account for your 
inspection, bearing a balance of rupees 
1,890-12-1 ın my favor, which please let 
me have. The points treated by you in your 
letter “nay be true in your opinion, but in 
my opinion they are improper : for my goods 
were unjustly shipped to England. Notwith- 
standing this I have forwarded bills to you, 
and debited you with the cost price of them. 
I have credited you with the amount you 
paid to me, and entries have been made 
regarding your commission and discount 
accordiug to the former practice.” 


Messrs. Hickey, Bailey and Co. stopped 
payment early in January, and were formally 
adjudged insolvents on the 17th of February 
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1848. In their Schedule the claim against 
the appellant was entered as “disputed.” 
The respondent afterwards became the official 
assignee of this insolvent estate, and some 
correspondence appears to have passed be- 
tween him and the appellant tonching the 
disputed claim on the latter, in June and 
July’ 1849, The appellant’s letters are at 
pp. 103 and 104 of the Appendix. He con- 
tinued to insist on his view of his rights, 
and, instead of admitting anything to be due 
from him to the estate of Hickey, Bailey 
and Co., to contend that the sum of rupees 
1,890-12-1 was due to him on the balance of 
the account os made out by him. 


In July 1857, after a delay not very satis- 
factorily accounted for, on the ground of the 
poverty of tho estate and ihe complexity of 
the accounts, the respondent, under the 
authority of the Insolvent Court, commenced 
an action in the Zlllah Court of Moorsheda- 
bad against the appellant, for the recovery 
of 1,080,000 rupees, the balance alleged to be 
due on this disputed account. The plaint 
showed that the balance claimed to be due 
at the date of the insolvency, with the subse- 
quent interest, amounted to 1,10,938 rupees 
and a fraction ; but relinquished all ın excess 
of the 1,00,000 rupees in pursuance of u rule 
which obtained in the Courts of the East 
India Company, and forbade a plaintiff to 
recover more than double the amount of his 
principal debt. 


The judgment of the Zillah Court, which 
is dated the 2nd of February 1859, and is at 
p.19 of the Appendix, decreed the whole 
amount claimed to the respondent, with 
interest at the rate of 12 per centum per 
annum, from date of suit to date of payment. 


On appeal, the Sudder Court confirmed 
this judgment on all points except the cal- 
culation of interest. It held that the sum 
claimed as principal money, and the balance 
due to the insolvent firm in February 1848, 
being rupees 54,784-9, should be corrected 
by the deduction of the difference between 
12 and 10 per cent. interest on the aceount 
between the 80th of April 1846, and the 
30th of April 1847 ; it refused to allow the 
respondent any intereston the sum so as- 
certained during the period in which he had 
delayed to bring his suit, but gave him 
interest on it from the date of the commence- 
ment of the suit to the date of payment, at 
the rate of 12 per centum per annum. ‘This 
judgment is at p 183 of the Appendix, and 
bears date the 24th of February 1862. 
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From these decrees the present appeal is 


brought ; and the substantial questions to be 
determined upon it (some minor points that 
were raised on the pleadings having been 
given up in the Courts below or here) seem 
tu be reduced to the following, viz. :— 


1. Whether the appellant is properly 


chargeable with the balance of the account 


between him and the late firm of Hickey, 
Bailey and Co., taken on the principle om 


which this account has been taken, or 


whether he is now entitled to have that ac- 
count taken on the principle asserted in hiz 
letters of the 25th of Uctober and 18th of 
November 1847, viz. that of treating alll 
the later ghipments to England as made by 
Hickey, Bailey and Co. at their own risk 
and of debiting them with the prime cost 
or other assumed value of the goods in Cal 
cutta at the dates of the shipments ? 


2. Whether, assuming the shipments tc 


have been made at the risk of the appellant 


it is proper under the circumstances to charge 


him with the amounts of the re-drafts fton 
London ? 


3. Whether he is entitled to any anc 
what relief in respect of the item of 10,00( 
rupees withdrawn by Hickey, Bailey anc 
Co., from the amount as mentioned in thei» 
letter of the 30th October 1847 ? 


4. Whether the interest on the balance 
due by him has been correctly calculated ? 


The first question involves the enquiry 
whether Hickey, Bailey and Co., when they: 
made the consignments of the appellante 
gooda in fhe form in which they are showr 
to have made them subsequently to the year 
1845, were guilty of any breach of the duty, 
which either the general law, particular cus- 
tom, or special contract between them anc 
their principal, imposed upon them as factors 
In the Court below evidence was given te 
show what are the general powers of factor» 
in Calcutta who are employed to ship good: 
for sale in England on account of their prin 
cipal. Their Lordships apprehend that thi» 
evidence was adduced not so mach for the 
purpose of establishing that any peculia 
custom of trade obtained in the port of Cal 
cutte, as for that of showing what was th 
general law, the country Courts of India no: 
being very conversant with questions of Mer 
cantile Law, and not recognizing the Law oœ 
England as the lex fori. But, however tha 
may be, their Lordships are of opinion tha 
the evidence altogether fails to show that an, 
particular usage or custom qualifying th 
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Mercantile Law of England, as between T done with his goods in England; and 


principal and factor, prevails at Calcutta, !it was not until October 1847 that bis 
It is, therefore, by the general Mercavtile | present case was distinctly made. The 
Law that the powers and duties of Hickey, | correspondence thus tends strongly to nega- 
Bailey and Co., in making their consign- | tive the existence of instractious, contract, 
ments of the appellant’s goods, must be de-| or understanding inconsistent with the acts 
termined. of Hickey, Bailey and Co. Their Lord- 
ships, therefore, think that the alleged breach 
of duty on the part of the factors has not 
been established, and that, as between them 
and the appellant he was chargeable with 
the losses on all the shipments to Englhnd. 
The foundation of his case having thus 
failed, it is unnecessary to enquire whether, 
ifit bad been established, be would have 
been entitled to the particular relief which 
he claims. Their Lordships, however, 
observe that in many important particulars 
this case, if the agent's breach of instruc- 
tions had been proved, would have been 
distinguishable from that of Bertram v. 
Godfrey in “ Knapp’s Reports.’ There it 
was proved that the agents who, in breach 
of their instructions, had neglected to sell 
at 85, might have sold at that price ; and, 
consequently, the facts both gave the 
measure of the damages sustained, and 
afforded the means of compelling the agents 
to put their principal in the position in 
which he would have stood had they observ- 
ed hig instructions. Here it is quite un- 
certain what (if any) proportion of the loss 
is attributable to the form of the consign- 
ment. Nor is it easy to see upon what 
principle Hickey, Bailey and Co. could 
be charged with the cost or invoice price of 
the goods ; since it follows from the letter of 
the 18th of April 1846, both that the 
appellant had authorized the shipment of theim 
for sale in England; and that they must 
have been sold at a heavy Joss, if sold at 
that time, in Calcutta. 








<a ~ 


Again, their Lordships see no ground for 
dissenting from the exposition of the law 
which is contained in the careful judgment 
of the Sudder Court at p. 136 of the record. 
They are of opinion that Hickey, Bailey and 
Co., as factors, having an interest by reason 
of their advances in the appellant’s goods, 
were justified in shipping those goods for 
snle either “ on account of those concerned,” 
or “on account of themselves,” unless their 
general authority was controlled by instruc- 
tions from their principal, or by contract. 
Of positive instructions or of express con- 
tract, there is no proof. The existence of 
either, if to be inferred atall, is only to be 
inferred from the evidence of the course of 
dealing before 1845. 


Again, their Lordships are of opinion that, 
even if there were nothing to set against the 
course of dealing so proved, the inference 
from it that the general discretion of the 
factors in respect of all future consignments 
had been controlled, would hardly be safe or 
legitimate. But, in truth, the prior course 
of dealing is not the only fact from which 
their Lordships have to draw their conclu- 
Sion on the point now under consideration. 
The letter of the 23rd Decethber 1846 
proves that invoices of the consignments of 
that year were then sent to thè appellant. 
All those invoices are not produced ; but itis 
impossible to escape the conclusion that they 
must have shown in what form the cousign- 
ments were made; since the losses on the 
shipments to which they relate are unques- 
tiunably some of those which the appellant, 
on the ground of the improper form of the 
consignment, is now seeking to throw on the 
estate of Hickey, Bailey and Co., and he 
does not pretend that the invoices sent to 
him were not counterparts of the invoices 
sent to England. Nevertheless, on the 
receipt of that letter he made no complaint 
respecting the form of the consignments. 


The next question is, whether the appel- 
lant bas been properly charged in account 
with the re-drafts. It is stated in the judg- 
ment of the Sudder Court (p. 137) that no 
question had been raised regarding the good 
faith of these entries. They must, therefore, 
be taken to represent correctly the difference 
between the net proceeds of the appellant’s 
goods, and the amounts of the bills drawn 
against them by Hickey, Bailey and Co. 
Had Hickey, Bailey and Co. remained sol- 
vent and paid the re-drafts, the propriety of 
these charges against the appellant could not 
1847, his chief complaint was that, in the have been questioned, For he had already 
absence of the original account sales, he | received credit in account for the sums for 
had not the proper evidence of what bad which Hickey, Bailey and Co.’s bills ou 


Again, when tlese transactions were 
known to have resulted in heavy losses, and 
he wrote this letter of the 12th of August 
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London had been sold; and, therefore, to 
charge him with the re-drafts was ouly 
tantumount to writing back the excess of 
credit, which he had received in anticipation 
of the realization of the proceeds of his 
goods. The question raised, however, is 
whether Hickey, Bailey and Co. having 
failed, and having presumably paid, at most, 
a dividend on these re-drafts, they are enti- 
tled to charge the whole amount of them 
against the appellant. The answer to this 
que8tion depends on the further question, 
whether, upon or after the insolvency of 
Hickey, Bailey and Co., the consignees in 
England had any right of resort to the 
nppellant for therecovery of the difference 
between the sums realised by the ssle of the 
goods, and the amount of their acceptances 
agninst them ; or the unpaid portion of such 
deficiency. If they had no such remedy, 
the appellant, as the account stands, has 
received credit for all to which he is entitled, 
viz, the net proceeds of his goods ; whereas, 
if he were to retain credit for the amounts 
for which the bills on London were sold 
without submitting to be debited with the 
re-drafts, he would charge the estate of 
Hickey, Bailey and Co., with more than the 
net proceeds of the goods. Oa the other hand, 
if he remained liable to the consignees for 
the losses on the goods or for any part of 
such losses, his objection to a mode cf stat- 
ing the amount, which would have the effect 
of making him pay, or leaving him answer- 
nble for such losses, twice over, would be 
well founded. 


It appears to their Lordships that in these 
transactions there was not that privity of 
contract between the appellants and the 
consignees in England, which would, render 
him liable for the sums represented by the 
re-drafta iu question. 


This ia not the ordinary case of a contract 
mnde by an agent for an undisclosed prin- 
cipal, on which the contractee, on diacovering 
the principal, may, at his election, sue either 
principal or agent. 


The contract on which the liability, in 
respect of which the re-drafts were drawn, 
arose, was not a simple consignment of 
goods for sale by an agent on account of an 
undisclosed principal ; it was a contract of 
pledge by factors having an interest in the 
goods pledged. Hickey, Bailey and Co. 
being entrusted with the possession of the 
goods, and having advanced upon them, 
drew the bills on London in their own 
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names; they and not the principal were 
liable as drawers on those bills; and they 
probably sold the bills with the shipping docu- 
ments in the market. Had the bills not 
been accepted by the consignees, the holders 
thongh pledgees, by means of the bills of 
lading, of the goods, could have had no 
remedy for any deficiency against the ap- 
pellant. The acceptance of the bills by the 
consignees, and the delivery of the shipping 
documents to them, made them the pledgees, 
but did not alter the character of the trans- 
action, which was one whereby Hickey, 
Bailey and Co. had pledged the goods for 
the payment of bills on which they, and 
not the appellant, were liable as drawers 
for an amount exceeding the value of the 
goods. The re-drafts are for that excess. 
There seems on such a transaction to be 
no privity of contract between the consign- 
ees and the undisclosed principal How 
ean anch a privity be imported into it by 
the fact that, according to the course of 
dealing between Hickey, Bailey and Co. 
and the appellant, the latter received crefit 
on account for the sums for which the bills 
on London were sold, subject to the finnl 
adjustment of ‘the accounts of the different 
consignments ? 


Their Lordships are therefore of opinion 
that the appellant has been properly charged 
with the re-drafts. 


We have next to consider the disputed 
itam of 10,000 rupees. In the account-No, 
I (at p. 32 of the Appendix) the appellant 
is credited with this sum under date the 
13th of April 1846, as the proceeds of a 
draft of Hickey, Bailey and Co., on Gouger 
and Stewart, of London, against sixteen 
bales of raw silk, shipped for sappellant’s 
account per “Orient”; and under date 
March 18th, he is on the other side of the 
same account charged with rupees 541-12-6, 
as commission and shipping charges on the 
same consignment. It has already been 
stated that, by their letter of the 30th of 
October 1847, Hickey, Bailey and Co. 
advised the appellant that this shipment had 
been erroneously treated as made on his 
account ; that he had, in fact, nothing to do 
with it; and that they had, accordingly, 
corrected the nccount by striking out tho 
credit of 10,000 rupees. 


It seems that, in the first.instance, they 
omitted to strike out as-they ought, on this 
view of the case, to have done, the charge of 
rupees 541-12-6; but this omission was 
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afterwards set right by the respondent 
(Appendix, p. 3). In the plaint and subse- 
quent proceedings this shipment and the 
credit' attached to it are stated generally and 
loosely to have been those “of another 
merchant ;” and the only case thus made 
by the appellant on this point, was to the 
effect that no sufficient reasons had been 
assigned for withdrawing from the account 
a sum with which he had been once credit- 
ed; and that the respondent’s looseness 
of statement concerning the transactions 
was an argument for holding that the de- 
duction of the sum in question had been 
made fraudulently. On the trial in the 
Zillah Court, Mr. Morinet, the former book- 
keeper of Hickey, Bailey and Co. was exa- 
mined as to this item. This evidence (see Ap- 
pendix, p. 67) wasto this effect, “ The silk did 
belong to the defendant originally, but was 
shipped by Hickey, Bailey and Co. on their 
own account, they having purchased it, and 
rendered the account sales to the defendant.” 
No question was put to him by way of cross- 
examination on this statement, although he 
was cross-examined by the appellant’s agents 
as to another part of his evidence. The 
contest in both the Courts below apparently 
coutinued to be confined, as before, to the 
propriety and bona fides of the alteration 
in the accounts. Their Lordships see no 
grounds for disturbing the conclusion of 
both the Courts below upon this point. 
They accept Mr. Morinet’s statements as the 
true accoant of the transaction. He was not 
cross-examined upon it; thers seems to 
have been no suggestion in the Courts be- 
low that the appellant had not repeived ere- 
dit for the proceeds of these bales of silk as 
sold in Calcutta. There is an item in the 
accounts which are in the record which 
seems to represent those proceeds ; and the 
fact would probably appear even more clearly 
if we had the Bengalee account made out by 
the appellant on the principle asserted by 
him which was before the Courts below. It 
is difficult to conceive that he would allow 
the account to be finally taken against him 
without seeing that in one way or other 
every bale of silk which was consigned by 
him to Hickey, Bailey and Co. was ac- 
counted for. 


The evidence of Mr. Morinet, however, 
suggests another question, which, although 
it has not been dealt with in the Courts 
below, their Lordships have been unwilling 
to exclude from their consideration. That 
question is, whether the transaction, as de- 


scribed by Mr. Morinet, is not one which the 
appellant may impeach as a fraudulent pur- 
chase by an agent on his own account of his 
principal’s goods. In an ordinary case it 
might fairly be objected that this point was 
not taken upon the pleadings. The answer 
to thant in the present ease is, of course, that 
the respondent, by speaking of the transac- 
tion as one of another merchant, has misled 
the defendant, and thrown considerable sus- 
pivion on the dona fides of his own cnse. 
On the other hand, it is to be observed ‘that 
Mr. Morinet, if cross-examined, might have , 
cleared up the transaction, and have shown 
that the purchase by Hickey, Bailley and Co, 
was known to and sanctioned by the appel- 
lant. Again, it was open to the appellant, 
if he were interested in so doing, to raise the 
point now under consideration in the Indian 
Courts, where he was represented by an 
eminent English barrister, to whom the 
equity on which it is based must be familiar. 
That he failed to insist on this equity, is a 
strong argument that it was not for his in- 
terest to do so. He could only have set 
aside this purchase by Hickey, Bailey and 
Co. on the terms of writing back the sum for 
which he had received credit as the proceeds 
of the sale to them, and by taking to the 
shipment to England, with its loss or profit 
as the case might be. And there seems to 
be no reason why this particular shipment 
of sixteen bales should have escaped the 
common fale which on the evidence we must 
take to have befallen the other consignments 
of silk which were shipped from Calcutta 
about that time, and have realized a profit, 
instead of resulting in heavy loss. It may 
be added that the point is not diatinctly 
taken in the appellant’s case. On the whole 
their Lordships see no sufficient ground for 
re-opering this account in respect of the 
item of 19,000 rupees. 


The only remaining question is that of the 
interest to be allowed. ‘The Sudder Court, 
in the exercise of the discretion given to it 
by Act XXXII of 18389, has given interest 
from the date of the commencement of the 
suit, at the rate of 12 per centum per annum. 
There was evidence that the account current 
between Hickey, Bailey and Co. and the 
appellant bore interest at the rate of 10 per 
centum per annum only ; and on that ground 
the Sudder Court reduced the interest allow- 
ed by the Zillah Judge before the commence- 
ment of the suit. Their Lordships are of 
opinion that the same consideration should 
have determined the rate of interest to bo 
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allowed from the date of suit, and that the| Tas was an appeal from the Supreme 
amount of this should also be calculated at | Court of Judicature in Bengal. The plaint- 
10 per centum per aunum. iff in his declaration stated that, in consider- 


The order, therefore, which their Lord- ation that he had paid to the defeudauts the 
ships propose humbly to recommend to Her | 8U™ of 500 rupees, they had undertaken 
Mujesty as proper to be made on this appeal that, if the average price per chest of Patna 
is, that the interest allowed from the date of Opium at the next ensuing public sale, rose 
anit to the date of payment be reduced by the ; above 1,300 rupees, they would pay him such 
centum per annum, and that in other respects after the said sale ; that the sale took place 
the decree of the Sudder Court be affirmed. i 00 the 7th December 1846 ; that the average 


ae his alteration in the | Price did exceed 1,300 rupees per chest, but 
ae N A SANDS T circum- | tliat the defendants had not paid the differ- 
stances of the case, they will alse recommend i 8"¢e. 
that each party do bear his own costs of thia | At the trial the liability of the defendants 
appeal. to pay the principal sum demanded was not 
in dispute; but the plaintiff also claimed to 
be allowed interest on that sum, and offered 
evidence for the purpose of showing that it 
was usual to pay interest in default of pay- 
ment of the principal on similar contracte. 


The 8th July 1859. 


Present: The defendants cross-examined the plaint- 


iff’s witnesses, and were prepared to offer 
evidence in opposition ; but the Court, being 


| 
{ 
i 
| 
Lord Kingsdown, Sir E. Ryan, Sir i 
of opinion that the plaintiff's witnesses had 


well Cresswell, Sir J. T. Coleridge, and Sir 
L. Peel. 


Interest—Act XXXII of 1839 not 
applicable to Opium Wagers, but 
only to debts certain in time and 
amount—Court’s discretion (whe- 
ther open to Review or Appeal)— 
Evidence of Mercantile usage- 


failed in making out the usage, stopped the 
case, and gave a verdict for the principal 
sum only. 


The plaintiff had also relied on the Legis- 
lative Act of 1839, Chap. XXXII, and the 
Court were against him on this point also, 
but gave him leave to move to increase the 
verdict by the amount of interest at the rate 
of 61. per cent. if he could satisfy the Courf 
tnat he wag eutitled to interest under the 
provisions of the Act. 


The plaintiff accordingly moved for a new 
trial on the first point, and to increase the 
damages at the rate above specified on the 
second, . After argument the rule was dis- 
charged on both points, and both bave now 
been argued before us on appeal against that 
judgment. 

The Legislative Act XXXII of 1839 was 


framed, as appears on the face of it, ex- 
pressly in order to extend to Bengal the 


On Appeal from the Supreme Court of 
Bengal. 


Juggomohun Ghose 
Versus 
Manick Chund and Koisree Chund. 


Act XXXII of 1889 (authorizing the allowance of 
interest in certain cases) does not affect debts contin- 
gent in amount and time of becoming due—s.g. s} 
wagers contract for the payment of the excess over 
the average price of Opium at the next ensuing 
public Bale. provisions of 8 & 4 Wm. LV, cap. 42, Sec. 

Quere,—Whether the discretion of the Court in | 28, and substantially adopts the language 
allowing or refusing to allow interest in cases within | of it, It enacts that“ upon all debts, or 
ee : sums certain, payable ata certain time, the 

Proof of mercantile usage needs not either the an- Court before which they may be recovered, 


tiguity, the uniformity, or ie omes a local law’ | may, if it shall think fit, allow interest to the 
da creditor, at arate not exceeding the current 


The usage may be still in course of growth; it may 
rate of interest from the time when such 


nire evidence for its support in each case; but in 
debts or sums certaia were payable, if auch 


the result ıt 1s enough, if it appear to be a well aa 
and acquiesced in, that 1t may be reasonas y Presum-< | debts or sums be payable by virtue of some 
written instrument at a certain time.” 


to have been an ingredient tacitly imported by the 
parties into their contract, 
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Two questions arise upon’the construction | 
of this enactment: first, what is meant by a 
mum certain anda time certain? the second, 


THE WEEKLY REPORTER. 


Council. 


— a - a ee aae at 





obligation by writing and by word of 
mouth ; nor ought the Jury to have had 
any discretion, for in all cases the need 


mssuming the case to have arisen, which gives | of compensation to the creditor miy be 
-he Court jurisdiction to allow interest, ; assumed to have been the same. Rar if the 
whether the exercise of that jurisdiction, or | conduct of the debtor be taken into account, 
he refusal to exerciseit, is subject, in any | then the uncertainty or amount, aud the con- 


mvay, to review ? 


With respect both to amount and time of, 
ayment, it was argued that the maxim “td | 
serium est quod certum reddi potest”? must! 
we applied ; and, in a reasonable sense, this 
true. In the simplest case we may be 
ybliged to have recourse to calculation for 
he actual amount, or to‘the calendar for the 
srecise day of payment. A promise to pay 
wn the last Saturday of the year, at the rate 
wef 16s, a week for twelve months, would 
sortainly be a promise to pay a sum cer- 
ain at a time certain. It was argued also 
hat, in respect of both time and amount, 
m was a question of degree, and in the 
zame reasonable sense that every Statute 
3 to be construed, not captiously, but 
with a view to the expressed intention of 
he Legistature, this is true also. But 
hese pdsitions do not remove the greater 
Kifficulty of determining at what period of 
he transaction between the parties must the 
„mount and time of payment become ascer- 
ained, Is it necessary that these should be 
ascertained at the time the promise is made? 
„r will it suffice if they become so at the 
ime when it ought to have been fulfilled and 
se broken ? Ascertainment at any later 
eeriod certainly could not suffice. ° 


The Statute, by the qualifications which it 
enposes of certainty in time and amount, by 
equiring that this certainty, and the obliga- 
ion itself to pay the principal, should be 
‘reated by a written instrument, by making 
he interest ran from the time at which the 
erincipal is payable, and, finally, by giving 
he Jury a discretion as to the allowance of 
mterest, even where all these circumstances 
oncur, seems to have been framed. not 
imply on the principle of compensation to 
he creditor, but also on that of penalty to 
he debtor for not paying punctually ata 
ime when he must have known the debt or 
um, specific in amount, was to be paid. 
Sat for this consideration, there was no rea- 
eon why all debts, without distinction, 
hould not bave been made to berr interest 
wom the time when payable ; no previous 
xocertainty of amount; or of time of pay- 
aent, would have been material; nor should 
ny distinction have been made between 


tingency as to time of payment, and «hat 
there ig no writing, are all more or loss 
materinl—obviously the most honest «and 
punctual debtor may be unprepared to pav 
an uncertnin amount, which may not be duc 
for months, or years, or only on the happen- 
ing of a contingency, the falling in of which 
he may not kuow of. On this principle, too, 
the discretion given to the Jury to consider 
all the circumstances of each particular case 
become perfectly reasonable. It is quite 
consistent with this view that, where the 
debt is payable “ otherwise” than at a cet tain 
time, interest is not to be allowed except 
from and after the time of a written demand 
of payment. This reasoning leads their 
Lordships to conclude that the certainty re- 
quired must exist at the time when the pro- 
mise is made ; and, therefore, that the Statute 
does not iu this part affect debts contingent 
in ainount, and time of becoming due—a 
construction strictly conformable to the 
natural meaning of the language used, 


This reasoning applies very strongly to 
the case now before us, in which there is no 
promise absolutely to pay any sum, certain 
or uncertain, nor any time limited for tho 
payment, but only @ promise contingeut on 
events which may never happen, to paya 
sum capable of ascertainment only and if 
when these shall happen, and the time for 
the happening of which, if they ever do 
happen, may be indefinitely postponed. 
Sueh are the facts here. If, at the next 
ensuing public sale, the avernge price per 
chest of Patua Opium should rise above 1,300 
rupees, the defendants promise to pay the 
difference between 1,800 rupees and such 
average price. That any snch difference 
would ever exist, was quite uncerfain; in 
tbe expectation of the defendants, of course, 
it was considered extremely improbable. If 
there should be any difference, what it would 
amount to was equally uncertain ; and when 
the public sale would take place, which 
was the time for ascertainment was also un- 
known. Now, there seems to be an insuperable 
difficulty ia bringing such a state of facts 
within any but the most forced construction 
of the words of the Act. The Act supposes 
a party to have been used for breach of a 
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contract for the payment, by virtue of a 
written instrument, of a sum certain at a 
certain time. But how can itbe said that, 
in the contemplation of either party, any 


such contract ever was made ? 


As their Lordships think that the plaintiff 
failed in bringing the case within the Legis- 
lative Act, and, therefore, agree with thie 
Court below in their decision, it is not ne- 
cessary, for the decision of the case, to ex- 
press any opinion on the second general 
question, whether the discretion of the Court 
in allowing or refusing to allow interest, in 
cases Within the Act, is liable to review or 
appeal. Several cases were cited in the ar- 
gument, in which Courts had refused to in- 
terfere with the discretion of the Jury, under 
the Statute of Wm. IV, on the ground that the 
Legislature had left it entirely to them; but 
mone in which the Court had so declined, at 


the same time stating that it disagreed with | 


the’ Jury’s determination. We do not, 
therefore, think the authorities conclusive. 
We should undoubtedly be slow to inter- 
fere in any case before us in respect of any 
matter specifically within the power of the 
Jury, as, for example, the amount cf 
damages ; but degling, as we have to deal, 
with questions of fact as well as law, we are 
not prepared to say that, in a case either of 
allowance or refusal, in which we were clear 
that the Court below, acting either through 
prejudice or misunderstanding, had commit- 
ted injustice, we should not feel bound to 
recommend to Her Majesty that an opportu- 
nity should be afforded of re-considering the 
matter in a new trial. 


It remains now to consider the other 
ground on which the plaintiff relied: the 
evidence of mercantile usage. To support 
such a ground, there needs not either the 
antiquity, the uniformity, or the notoriety of 
custom, which inrespect of ali these be- 
comes a local law. The usage may be still 
in couse of growth; it may require evidence 
for its support in each case; but in the 
result it is enough if it appear to be so well 
known and acquiesced in, that it may be 
reasonably presumed to have been an ingre- 
dient tacitly imported by the parties into 
their contract. 


We have examined the evidence before us 
by the light of this principle : it is certainly 
not conclusive ; it is open to criticism; it 
may require and admit of explanation : but, 
such as it is, we think it required an answer, 
gud the more so after the language of their 
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Lordships io the judgment delivered here 
on appeal, in the case from Bombay, to be 
found in 5 Moore, 186, evidence which was, 
of course, well known and relied on bythe 
plaintiff in preparing his for trial. It would, 
moreover, be much to be lamented that o 
difference so important should prevai 
between the two Presidencies in the admi- 
nistration of justice. 


This conclusion will make it proper fo 
their Lordships to recommend to Her Majes 
ty tbat this appeal be allowed, and the case 
be 1emitted to India fora new trial, if thn 
parties should not come to some arrange 
ment, and their Lordships will direct tha 
the appellant have his costs of this appeal 


The 20th June 1859. 


Present: 


Lord Justice Knight Bruce, Sir E. Ryap 
Lord Justice Turner, Sir Cresswell Cress 
well, and Sir L. Peel. . 


Madras Civil Service Annuity Funa 
—Refund of excess subscription. 
over half value of Annuity. 


On Appeal from the Supreme Court o 
Madras. 


he East India Company 


WETSUS : 
Pi 


Andrew Robertson and the Trustees of th 
Madras Civil Service Annuity Fund. 


Suit for refund of excess subscriptions to the Mac 
ras Civil Service Annuity Fund, beyond the half val 
of the plaintiff’s annuity Hrt» that the plaintiff 
title to the refund was complete in 1852, and was col 
sequently unaffected by the revised Rules of 1853. 

Tas is an appeal by the East India Com 
pany from a decree of the Supreme Coun 
of Judicature at Madras, by which the Cou: 
declaréd the respondent, Andrew Robertsow 
to be entitled to a refund or re-payment o 
the surplus or excess paid by him to tt 
Madras Civil Service Annuity Fund, as 
subscriber to the said fund, with intere: 
from the 28th of April 1855 (the date 8 
which the respondent’s account was mad 
up by the Trustees of the fund), to the dou 
of payment, at the rate of 5l. per certum pe 
annum; and the Court decreed the Eas 
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Kndin Company to pay to the respondent the 
aum of 44,069 rupees, the amount of such 
surplus or excess and inter- 
est; and the Court also 
declared that the East India 
-ompany was liable to pay to the respondent 
‘a annuity of 1,0007. up to the time of his 
Heath, and decreed the Company to pay the 
ame accordingly ; and, further, decreed the 
sompany to pay the respondent’s costs of 
he suit. There were some further direc- 
tions in the decree as to acts to be done by 
he Trustees of the fund, for the purpose of | 
ffectuating the payments decrecd to be made 

| 


Trustes’s case, 
«aze 10. 


~y the Company ; but it is unnecessary to re- 
ver particularly to those directions, the Com- 
auy having very properly, upon the hear- 
mg of the appeal, taken upon themselves the 
ase of the Trustees. 


The Madras Civil Service Aunnity Fund 
ad its origin in the year 1800, when it was 
termined that the objects of an institution, 
vhich had been founded in the yesr 1787 to 
rovide for the widows and children of the 
tivil Servants of the Madras Presidency, 
tould be extended for the purpose of secur- 
ig toacertain number of the Civil Servants 
E tho Presidency annuities on which they 
aight retire from the service. 


This extension was carried into effect by a 
Reed Poll, dated the 1st of September 1800. 
a the year 1814, the funds of theingtitution, 
) which the Enst Iudia Company were large 
vatributors, had greatly accumulated, aud 

was determined to separate the Charity and 
.nnuity branches of the Fund, and to in- 
‘ease the number of the annuitantg. 


A Deed Poll, dated Ist of July 1814, was 
‘cordingly executed by a large namber of 
xe Civil Servants of the Presidency. The 
wovisions of this deed were to this effect : 
‘he accumulated funds of tho institution 
cre assigned to trustees, ns to five-eighths, 
n trust for the Charity branch ; and as to 
neremaining three-eighths, in truat fur the 
nnuity branch. There were to be seven ! 
ustees of the funds, of whom the Chief 
ecretary and the Accountant-Genernl of 
ne Madras Government were to hold the 
fice ex officio, and the others were to be 
inually elected. The Sub-Trensurer of the 
Kadias Government was to be the Treasurer 
‘the institution, and the moneys belonging 
» the fund were either to be kept in the 
ablic Treasury, or invested in public Go- 
atnument securities ; and, as to the Annuity 
ranch, in order to secure the payment of 
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twenty-three annuities of 400%. each, a capi- 
tal of 2} laca of star pagodas was to be 
raised by the three-eighths of the capital 
belonging to the Fund and the accumulations 
upon it. and by the contributions of the East 
India Company. and the payments of the 
parties to the deed. Each party was to pay 
to the Annuity branch 2 per cent. per an- 
num on all his salaries, allowances, emolu- 
ments, and fees of office, until the 24 lacs of 
star pagodas should have been accumulated ; 
but no party was to be required to subserfbe 
towards forming the accumulated capital 
more than 2,500 pagodas. When the 24 
lacs of star pagodas should have been ac- 
cumulated, the rate of subscriptiou was to 
be reduced to such an amonut as would 
provide the annual sum of 8,000 pagodas, 
being the sum required, with the interest 
on the accumulated capital, to answer the 
twenty-three annuities of 4002. Each of the 
annuities was to be payable for the life of 
the person accepting it. The annuities were 
to be offered to the Civil Servants, parties to 
the deed, according to their seniority ; but 
no party.was to be allowed to accept an an- 
nuity from the Fund until he should have 
paid to the Annuity branch the sum of 2,000 
pagodas. The number of the annuities was 
not to exceed twenty-three, unless the Court 
of Directors should previously sanction an 
increased number. Any party accepting an 
annuity was to resign the Service before tho 
Ist of January next following his accept- 
ance. 


Another Deed Poll, dated the ist May 
1818, was afterwards executed by many of 
the Civil Servants of the Presidency. By this 
deed, after reciting dhe Deed Poll of 1814, it 
was agreed that sixty annuities of 6007. 
sterling should thereafter be granted and paid 
to the persons who were parties to the ig- 
cited deed and to that deed, under the samo 
provisions, however, as were’ coutained in 
the recited deed as to the annuities of 400/,; 
it was further agreed that none of the parties 
to the deed should be allowed to accept an 
annuity of 600/. uutil he should have paid 
to the Annuity branch of the Fund the sum of 
5,490 pagodas, except that a remission or 
abatement was to be made in favor of cor- 
tain parties. It wus also agreed that the in- 
creased monthly coutribution tothe Aunuity 
branch of the Fund should be paid by ench 
of the parties to the deed so long as he con- 
tinued to receive salary, allowance, emolu- 
ments, or fees of office, notwithstauding he 
might have subscribed the whole of the 
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5,940 pagodas ; and the contribution there- | advantages which the Fund may be destined t 
after to be made by the parties to the An- | afford. 


nuity branch was fixed at the rate of 34 per! 43. These advantages should certainly b 
cent, per annum, on all salaries, allowances, i considerable, because, in order that the Fun 
emoluments, and fees. | mAy be beneficial to the Service, it is importar 
that all the annuities from it, as they aceru 

In the year 1824, the East India Company | should be accepted by old servants, so as the 
concurred with their Civil Servants in Bengal , the Fund may not be instrumental to the retire 
in the establishment of a Fund for granting | ment of young and active servants ; and it can 
them annuities on their retiring from the ' 2°t be expected that old servants in the posses 


: R ; sion, as they generally are, of lucrative office: 
Service. The principles on which that Fund | would be tempted to retire if the annuity did nc 


was to be established, and the rales by which ; afford a material addition to such income as th 
the application of it was to be governed, are! party may possess.” 

contained in a despatch frora the Court of | 

Directors to the Government of India, dated; Then in paragrhph 44, it states that the 
the 8th December 1824, and, in a paper ; attention of the Court of Directors has bee: 
appended to that despatch, coutaining the | directed to four particulars : the amount < 
regulations of the Fund as proposed by a | each ann nity ; the number of the annuitants 
Committee of the Bengal Civil Servants, | the proportion of the value of the annuit 
with the alterations in those regulations | which should be paid by the annuitant ; an. 
which tho Court of Directors considered to; the security that the annuities will be regu 
be necessary. larly paid. 


The despatch ia to this effect: It notices,! As to the amount of the annuity, it states 
in the early part of it. the Annuity Funds at | in paragraph 46, that the Directors hav 
Madras ; and that at Madras the condition of | come to the determination that the annuitie 
the grant of the annuities was that the! should not fail short of 10,000 rupees each 
grantee should have paid, either in subscrip- | payable in England at the rate of 2s. th 
tions to the Fund, a certain aggregate sum, or | rupee, being 1,0001. sterling. 
that he should pay the difference between ° : 
such sum and the amount of his subscrip- 
tions. It then points out, in paragraph 40, 
that an Annuity Fund to be successful must! «47, The next point which bas called fe 


yr i 5 1 1 + s L a . + 
derive material agsistunce from the Company; consideration jigs the number of annuities whic 


and then in paragraphs 41, 42, 43, proceeds | should be granted in each year, upon which w 
thus :— | have found it necessary, in the first place,, t 
determine. what should be the qualification of a 


Gini : annuitant in respect of length of service: and w 
«4l. A contribution to an Annuity Fund ae 5 
from the Company is evidently a boon to the 1 have resolved t ata Civil Servant should not t 


: : lipible tø accept an annuity unless he have bee 
Service, and operates precisely in the same way as | ©78 : ee a : 
if the ons itself weré to grant manatee to! actually Pa the Civil sata the ae pe : 
Civil Servants upon retirement, so that the real ' beta th y Ser m KA ane pa ent » 
pecuniary advantage to the Service of a Fund so ' 7D@# in the Service not tess than twenty-tw 
constituted, is that a Civil Servant, when he re- , 7°7*: 
tires, has, in addition to his own savings, whether! “48. We are also of opinion that the Fun 
they have accumulated in the shape of subscrip- | should be so constituted as to afford a reasonab, 
tions to the Fund, or in any other mode, a lfe- , expectation that, at the end of twenty-five yea» 
annuity proportionate to his share of the Com- | from the date of appointment to the Service, 
pany's contribution to the Fund; and if, in aid ' Civil Servant, having completed the term » 
of their direct contribution, the Company protect ' actual residence already specified, would obta 
the Fund from loss by establishing fixed rates of , the offer of an annuity.” 
interest and exchange, then the servants derive |! 
the farther advantage of individual protection’ And then, in paragraph 41, it states the 
from these contingent losses to the extent of ‘the Directors have determined that nit 


their individual property in the Fund. should be the number of the annuities in eac 


“49. With a view to establish a Fund on: Year: It then enters upon the question a 
such liberal principles as to ensure ita success ag | to the proportion of the value of the anno 
a measure highly beneficial to the whole Service, | ties which should be paid by the annuitants 
we conceive that the Company's contribution | as to which it proceeds thus :— 
should be proportionate to the contribution of 
the Service, and the amount of both must neces- | u 52, The third point requiring attention, 
smily be fixed in relation tothe extent of the the proportion of the value of the annuity whic 





Then, as to the number of the annuities 
it proceeds thus :— 
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should be paid by the annuitants, or, in other | 
words, what shall be the sum paid by a servant, 
including his accumulated subscriptions, to enti- 
tle lim to an annuity if otherwise eligible; upon 
which point we must observe that we consider it 
of essential importance that, so far as may be 
practicable, the advantages afforded by the Fund 
should be available by those eligible to recewe 
them upon terms of strict equality. 


“53. Ifthe annuitants were all of the same 
age when they became such, this point could, in 
a great degree, be accomplished by fixing an 
aggregate sum as the parchase-money for the 
annuity; but, as the ages of the annuitants must 
naturally vary, it follows that, to mantain strict 
equality, the amount of the purchase-money 
should depend upon the value of the annuity, 
which, of course, is regulated by the age of the 
annuitant. 


“54. The Committee of the servants upon 
your establishment propose that ‘ any subscriber 
who may accept the tender of an annuity shall be 
required, to entitle him to such an annuity, to 
pay to the institution the difference between 
two-thirds of the actual value of the annuity on 
his life and the accumulated value of bis previous 
contributions, in case the latter quantity shall be 
less than the former,’ 


“55. But as, for the reasons already assigned, 
we have determined that the annuity be 10,000 
rupees, we are of opinion that, in order to render 
that arrangement of important value to the Ser- 
vice, the proportion of purchase-money should 
be reduced, and we have accordingly resolved 
to fix it at one-half the value of the annuity, 
according to the following table, which is calcu- 
lated upon the principle tote allowing an inter- 
est of 6 per cent. per annum upon all the balances 
of the Fund, as hereafter explained, vz. :— 


` Rupees. 

If of the nge of 40 years w+. 1,07,050 
: ay .-. “#1,05,800 

$ 42, 1. 1,04,730 
ii 43, .. 1,038,560 

, 44, 1. 1,02,850 

i 45 n ... 1,021,160 

” 46, «99,800 

$ 47, 98,410 

Y 48 y . 97,070 

, 49 n . 95,680 

i 50, 94,170 

: 51, 92,730 

: 52, 91,290 


“66. Upon this principle, a servant getting 
an annuity at the expiration of twenty-five years’ 
service, and at the age of forty-five, will pay 
altogether, including interest upon his subscrip- 
tions 60,560 rupees, for an annuity of 10,000 ru- 
pees instead of 47,180 rupees, the sum proposed 

y the Bengal Civil Servants, for an annuity of 
7,000 rupees. 


«7. But, although in the mode here pro- 
posed, all servants, upon becoming annuitants, 
will pay half the value of their respecitre annuities, 
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and no more, and will so far be placed upon an 
equal footing, yet it has not escaped our observ- 
ation that there will be a material difference in 
the value of the risks incurred by the several gub- 
seribers of losing, hy death or early retirement, 
the amount of thew contributions.” 


And after pointing out in this 57th para- 
graph the differences of risk arising from the 
different amounts which would be payable 
by the different subscribers, and the different 
periods for which they would pay, it brings 
thie part of the subject to a conclusion in 
the same 57th paragraph, in these words :— 


“Thus it is clear that subscribers becomin 
annuitants during the first twenty-five years, wi 
not have incurred a risk of equal amount, either 
relatively one with another, or with those who 
become annuitants after the expiration of that 
period, Of this advantage, however, existing 
servants could not be deprived without sacrific- 
ing one important object of the Fund, mz. the 
inducement which it will afford to old servants to 
retire; and it may also be observed that the be- 
nefit which the younger servants will derive from 
such retirements, together with the advantage 
which they will severally possess of a 
a fund for the purchase of the annuity by gradua 
deposits, improved at a fixed and favorable rate 
of interest, will, ina great degree, countervail 
the difference of risk as compared with their 
seniors.. who will not have enjoyed to the same 
extent the benefit either of accelerated promotion 
or accumulation by gradual deposits at interest.” 


Proceeding, then to the fourth head, that 
of security, it points out, in paragraph 58, 
that, when an annuity was granted, the 
value of ıt should be set apart; and it then 
enters upou the means by which the advan- 
tages to be derived from the Annuity Fund 
jare proposed to be secured, and states those 
means to be—first, by subscriptions from 
Civil Servants, proportioned to their official 
income, the rate of which is fixed at 4 per 
cent, upon the salaries and allowed emolu- 
ments of subscribers ; secondly, by contribu- 
tions from the Company, as to which there 
are the following provisions :— 


“61, With a view essentially to promote the 
welfare of this important class of the Company's 
servants, to whom is entrusted the discharge of 
very arduous and responsible duties, and from a 
conviction that pega | advantages of equal 
extent could not so beneficially be communicated 
in any other mode, we have resolved that, pro- 
vided an Annuity Fund be formed in Bengal, 
upon the principles explained in this “oti gus 
and under such a modification as we shall pre- 
scribe, of the regulations framed by a Committee 
of the Civil Servants, on the 28th January 1822, 
the Company shall contribute whatever sum may 
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be required, in addition to the contributions of 
subscribers, to enable the Fund to grant such num- 
ber of annuities as moy be accepted under the 
_ prescribed regulations, not exceeding nine per 
annum. 

“69, With this view we desire that the Fund 
be annually credited with a sum equal to the 
amount yielded within the year by the subscrip- 
tion of 4 per cent. on the official incomes of the 
subscribers ; and that you receive into deposit, 
and allow interest at 6 per cent. per annum, to 
be computed annually upon the balance belong- 
ing #0 the Fund; we also desire that iff at the 
expiration of five years from the date of the*in- 
stitution of the Fnnd, the balance shall be less 
than the amount apparent in the prospective 
calculation contained in a subsequent part of 
this despatch, the Fund be credited by yon with; 
the amount of the deficiency; that if, on the | 
other hand, the balance shall exceed the balance, . 
so calculated, then an annual deduction, equal to 
the income derived from the excess of balance, 
shall be made either from the Company's contri- 
bution, or from the rate of interest allowed on 
the accumulations of the Fund, at the option of 
the Court of Directors; that a semelur adjustment 
be effected at the expiration of each succeeding 
five years; and that, when the Fund shall have 
arrived at the twenty-fifth year of its operation, 
the table of the valuation of annuities be cor- 
rected according to the experience of the inter- 
vening period, and the Cempany’s contribution 
be then finally limited to the sum which, when 
added to the contributions of subscribers, and to 
the income derived from the accumulated balance, 
will make a total income equal to the grant of 
nine annuities annually, according to the valu- | 
ation which shall then be fixed. 


63. Upon the principles which we have thus 
explained, the number of nine annnities annually 
is virtually guaranteed by the Company, and the 
Company’s contribution is limited to the amount 
necessary for the accomplishment of that import- 
ant object. 

“64, We have further resolved that an in- 
terest of 6 per eent. per annum be allowed on 
the funds set apart for the payment of annuities.” 


And, thirdly, by fines from subscribers on 
becoming annuitants, which are roferred to 
in paragraph 66, in these terms :— 


“66, There is another large source of income: 


riz. the difference between the accumulated | 


value of a subscriber's contributions, and one-half 
of the value of his annuity. This, in the earlier 
periods of the operation of the Fund, will be con- 
siderable, but its amount will, of course, decrease 
annually until the end of twenty-five years, when 
we calculate that the accumulated value of a sub- 
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tant, after having subseribed to the Fund for 
twenty-five years will be about 11,674 rupees. 
In this view, therefore, when the Fund shall have 
been in operation twenty-five years, its income 
from fines will probably average 1,05,066 rupees 
per annum.” 


The despatch, then, after expressing the 
wish of the Directors to bring the Fund into 
operation with the least practicable delay, 
sets out a prospective calculation of the re- 
ceipts aud disbuisemenis of the Fund, pro- 
ceeding upon this footing : first, the ages of 
the subscribers at the time when they would 
become annuitants are estimated, the age iu 
the eighth and subsequent years being taken 
to be 45, and then the average of the salaries 
of the Bengal Civilians at the several periods 
of their service are taken, and fiom these 
data the income to be derived from fines is 
calculated ; then the entire income in each 
year from contributions and fines is comput- 
ed, and the expenses and the value of the 
nine annuities at the expiration of the year 
are deducted, and thus the state of the Fund, 
at the end of each of the first twenty-fobr 
years, is ascertained ; the result of the calcu- 
lation, as summed up in paragraphs 72 and 
73, being that, at the end of the 24th year, 
there will be an income exceeding the value 
of nine annuities , upon lives of 45. 


Paragraphs 74 and 75 then point out 
possible disturbances in these calculations, in 
these terms :— 


“74. Itis probable that, in the course of tha 
years included in the foregoing statement, some 
of the subseribers by obtaining accelerated pro- 
motion through the retirements occasioned by 
the Fund, val have contributed n larger amount 
in the shape of subscriptions than ae tect assum- 
ed; but this effect will in a great degree be counter- 
balanced by the cases in which the contributions 
of subscribers will be suspended for the period of 
their absence to Europe under the regulations 
announced in this despatch. 

“75. Any variation of importance that may 
occur in the actual result, as compared with our 
calculation, will be satisfactorily adjusted by the 
arrangement which we have prescribed in the 
paragraph. 

And, lastly, the despatch states that the 
determined that every 


paid over by the Managers of the Fund to 
the Government of Bengal, and issued to 


scriber’s - contributions for the whole of that) the annuitant by the Company in England 


iod will average 88,876 rupees; that the age 
of the subscriber will be about forty-five, and 
half the value of the annuity 50,550 rupees: so 
that the fine to be paid up on becoming an annul- 


at an exchange of 2s. the Sicca rupee. 


The regulations of the Fund, as altered 
by the Court of Directors, which were ap- 
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pended to the despatch, so far as material 
to the question before us, were as follow :— 


The subscribers were to contribute one- 
twenty-fifth part of their salaries and other 
emoluments, The annuities were fixed at 
10,000 rupees each, payable in England at 
2s. the rupee, being 1,0007. sterling. They 
Were to be tendered to the subscribers haviug 
served in the Civil Service twenty-five 
years, and actually resided twenty-two years 
of that period in India, according to their 
seniority on the gradation list of the Service 
as fixed by the Court of Directors: and 
the right of preference was not to be barred 
by refusal in a preceding year. 


The number of annuities was not to be more 
than would complete nine per annum. The 
actual value of annuities tendered and ac- 
cepted was to be passed to a separate ac- 
count on the books of the institution, under 
the head of Appropriated Funds, and to the 
debit of this account were to be entered all 
payments in satisfaction of annuities. Any 
subscriber having resided in India in the 
Civil Service not less than twenty-two years, 
and been a member of the institution the 
fall period of twenty-five years, retiring 
from the Service before the option of an nn- 
nuity should devolve on him, was to be enti- 
tled to the same in his proper turn, without 
any payment to the Fuud, save what might 
be claimable under the following rule; and 
any subscriber so retiring previous to hav- 
jng paid the subscription for the nforesnid 
period of twenty-two years, was similarly 
to be entitled, provided he continued to con- 
tribute for the- deficient years, according to 
the average of the contributions ‘of those of 
his own standing, or made such payment in 
hand as the Manager should regard as 
equivalent, Any subscriber who might ac- 
cept tender of an annuity was, in order to 
entitle him to such annuity, to pay to the 
institution previous to the date at which 
the annuity was to commence, the difference 
between one-half of the actual value of the 
annuity on his life, and the accumulated 
value of his previous contributions, in case 
the latter quantity should be less than the 
former. Any member so choosing, might 
decline paying the difference defined in the 
foregoing rule, and was, in such case, to be 
entitled to on annuity diminished in pro- 
portion to the sum by which the accumulat- 
ed value of his contributions was Jess than 
one-half of the actual value, of an annuity 
on his life. Rules 14 and 16 were as 
follow :-— 
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“14, Any subscriber who may be dismissed 
from the Honorable Company's Service shall 
forfeit all right to benefit by the institution, and 
be entitled to no refund of payment which he 
may have made. 

“16. The resignation of the Honorable 
Company’s Service is an essential condition to 
entitle an individual to an annuity from the 
institution.” 


The affairs of the institution were to be 
managed by a Committee of nine, of whom 
four were to be ex officio: the Chief Secie- 
tary to Government, the Accountant-Ge- 
neral, the Sub-Treasurer, and the Civil 
Auditor ; the others were to be elected at 
a general meeting. Rule 21 was as fol- 
lows :— 


“21. The Sub-Treasurer of Government 
shall, with the permission of his Excellency the 
Most Noble the Governor-General in Council, be 
requested to act as Treasurer to the Fund, and 
all money, and securities for money, belongin 
to the Fund in India, shall be kept in the Public 
Treasury, subject to the direction and control 
of the Trustees ant Managers of the Fund.” 


The fonds of the institution, as well 
those set apart for the payment of annuities 
as those arising from the accumulation of 
capital, were to be deposited in the Public 
Treasury. All questions proposed at a 
general meeting, whether annual or special, 
were to be determined by a majority of 
three-fourths of the members who might 
either be present at such general meetings, 
or vote thereat by proxy, and upon all 
general questions involving any increase or 
diminution of the rate of contributions, or 
any essential addition to, or alteration in, 
the original rules and principles of the 
institutions ; all subscribers in India who 
might not be able to attend the meeting in 
person were to be allowed to deliver their 
sentiments and votes by a written com- 
munication to be signed by them and 
addressed to the Chairman of the meeting ; 
provided always that no decision upon such 
question should be valid or have any effect 
until sanctioned and approved by the Court 
of Directors of the Company, to whom all 
parties considering themselves aggrieved by 
such decision should have a right of appeal, 
and the decision of the Court of Directors 
was, in all cases, to be final. The actual 
value of an annuity on the life of any sub- 
acriber was to be determined by a Table 
annexed. Paragraphs 34 and 35 were ns 
follow :— 
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“34, To determine the accumulated value of duction of which they might be enabled to 


the contributions of any subscriber, the Account- 


carry the Company’s plan into effect, and 


ant shall keep separate accounts of the receipts | which were as follow :— 


from each member, and these accounts shall be 
annually made up with the rate of interest at 


4 


“ Rule 1. That the present capital of the 


which it shall appear the funds of the institution | Annuity branch of the Civil Fund shall be set 


may have improved. 
“35, At the close of every third year the Ma- 


nagers shall, according to the annexed Table, cal- . 


culate the actual value of the pending annuities, 
and shall then compare the total of their values 
with the assets belonging to the appropriated funds 
ofthe institution. Should those assets exceed 
in value the said total, the difference shall be 
carried to the credit of the unappropriated funds 
of the society, and be available for the purposes 
of the institution. 
the value of the said assets be iess than the 
total aforesaid, the deficiency shall be supplied by 
a transfer from the latter fand to the former.” 


The plan of the Bengal Fund having 


been thus arranged, the East India Com- | 


pany were desirous of providing for their 
Civil Servants at Madras the same advan- 
tages as had been conceded to those in 
Bengal; and, accordingly, they caused sa 
copy of their despatch, as to the Bengal 
Annuity Fund, aud of the regulations under 
which they had given their sanction to that 
Fund, to be laid before the Managers 
of the Civil Fund at Madras, with an inti- 


mation that, if the subscribers to that insti- | 


tution would effect such alterntions and 
modifications of the Annuity branch as 
would make it correspond with the regula- 
tions prescribed for the Bengal Fund, and 
would fix their subscriptions to that branch 
at a rate equal to that which had been fixed 





On the other hand, should: 


apart as appropriated funds for the payment 
of outstanding annuities, and of the annuities 
of 4001. which have still to be granted as lupses 
occur. 


“ Rule 2. That those annuities shall be paid 
~——lst, from the lionorable Courts annual dona- 
tion of 35,000 rupees to the Annuity branch of 
the Civil Fund; 2ndiy, from the interest. at the 
rate of 8 per cent., allowed by the Honorable 
Company on the capital to be set apart; and, 
3rdiy, as far as necessary, from the capital itself, 

“ Rule 3. That the subscriptions of those 
Civil Servants, who may assent to the plan sancs 
tioned by the Court of Directors, shall commence 
at the rate of 4 per cent. on their salaries and other 
official emoluments from the Ist of May 1825. 


“ Rule 4. That credit shall be given as here- 


tofore to each subscriber for the amount of his 
ad contributions to the Annuity branch of the 


vil Fund, but without interest; none havin 


heretofore been allowed. š 


“ Rule 5. That those subscribers to the Civil 
Fund of 1818, whom circumstances may not per~ 
mit to take advantage of the Honorable Court’s 
plan, shall continue their subscriptions at the rate 
of 32 per cent., and in their turn, as heretofore, 
shall succeed to annuities of 6002. on the terms 
prescribed by the Annuity Fund of 1818. 


“ Rule 6. That subscribers to the Annuity 
Fund of 1818, who may assent to the Honorable 
Court’s plan, but may afterwards be precluded 
by circumstances from qualifying themselves te 
succeed to aanuities according to that plan, shall 
be permitted to revert to the present Annuity 


for the Bengal servants, they (the Company)! Fund, ander,the 5th Rule. 


would be prepared to make the necessary 
addition to their contribution to the Fund. 


In consequence of this communication th 
Trustees of the Madras Civil Service Fand 
made a Report to their subscribers, dated 
22nd July 1845, by which, after noticing 
that the Court of Directors required a 
contribution of 4 per cent. upon the salaries 
and other emoluments of their Civil 
Servants, and also required the payment, as 
a fine, of half the estimated value of every 
annuity granted, after allowing the annui- 
tant credit for his subscriptions and for 
interest thereupon, and after referring to 
the other parts of the Company’s plan, and 
to the difficulties arising from that plan, 
differing in several material points from 
that by which the subscribers to their Fund 
stood pledged to one another, they pro- 


“Rule 7. That each member of the Civil 
Service in India shall be required to declare his 


o | choice whether he will assent to the Honorable 


Court's plan within from the present 
date, and each member of the Civil Service 
absent from India, within from the 
date of his return to India.” 


The subscribers to the Madras Fund, at 
a meeting held on the 24th August 1825, 
approved of the adoption of the Company’s 
plan in the mode proposed by the Tiustees’ 
Report ; and the Report baving been for- 
warded to the Madras Government, tha 
Governor in Conncil approved of the 
mode suggested by it, as effecting as near 
a conformity between the Annuity branch 
of the Madras Civil Fund, and the plan for 
granting annuities sanctioned by the Court 
of Directors, as the nature of the case 


ceeded to point out the rules by theintro-: would allow ; and, subject to the confirma- 
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Mion of the Court of Directors, sanctioned 
Krom the lst May 1825 the opuration of the 
mew Annuity Fund in the manner suggested 
hy the Report. Ultimately the Court of 
Directors, in a despatch to the Government 
of Madras, dated the 10th of November 
M826, approved of the modifications suggest- 
2d by the Trustees’ Report, as the means of 
antroducing the new plan, except that, in the 
Mirst Instance, they declined to sanction the 
«eversion to the old Fund by those who might 
woin the new scheme, and be unable to com- 
plete the requisite period of service; but we 
sollect from the Trustees’ Report of the 9th 
Əctober 1851, that they afterwards conced- 
əd this right. There are some passages in 
mhis despatch of the 10th of November 1826, 
‘which seem to be worthy of attention. They 
are as follow :— 


“20. We acquiesce in the proposition that 
` bscribers to the new Fund shall have credit for 
he amount of their past contributions to the 
Annuity branch of the old Fund, but without in- 
terest, none having heretofore been allowed: in- 
kerest at the rate of 6 per cant. per annum to be 
somputed annually, will be allowed by us upon 
the subscription to the new Fund agreeably to 
the regulations contained m our despatch to the 
Government of Bengal, dated the 8th December 
11824. 
“91, Referring to the principle explained in 
poom 49 to 61 of that despatch, we have de- 
rmined that the number of annuities to be grant- 
ed annually to Civil Servants upon your estab- 
Rishment shall be four; which number, however, 
Kaeto include any of 6002. and of 4001. to persons 
mot yet retired from the Service, either by resig- 
mation, or by an absence of more than five years 
Krom India, as well as those of 1,000}, under the 
mew plan. $ 


“22, In order to accomplish these objects, a 
Karger proportionate contribution than is allowed 
+o the Bengal Fund, will probably be required 
from the Company, because the Bengal allow- 
ances being upon a larger scale than those of 
Madras, the annual contributions of the Service 
un the a of per-centage upon salaries will be 
Rarger in eng: than at Madras; but, on the 
«other hand, the eventual payments in the shape 
of fines or difference between the te of 
ennual contributions and half the vate of the 
annuity to be received fiom annuitants who have 
mot subscribed, or who have not long subscribed 
to the old Fund at Madras, may be larger than 
the sum to be received from annuitants in 
Bengal. 

“23. Another circumstance, therefore, which 
may occasion the necessity ofa larger proportion- 
sate contribution from the Company to the new 
Fand upon your establishment is that, as most of 
the subscribers have already contributed to the 
«old Fund, the amount of those contributions will 
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go in reduction of the sum payable upon their 
becoming annuitant. 


“94, We have not the means of making a 
rospective calculation of the progress of the new 
ind at your Presidency, because we are not in 

possession of the amounts already contributed to 
the old Fund by subsenbers to the new Fund, 
which will materially affect the receipts of the 
latter during the first years of its operation, - 


695. Neither are we informed how frequent- 
ly existing annuities upon the old Fund may be 
calculated to fall vacant. This consideration will 
affect the number of annuities expected to be- 
come chargeable upon the new Fund. 


“96. We desire that you, who have the 
means of obtaining this and all other requisite in- 
formation, will cause such a calculation to be 
made, embracing the period comprised in the 
prospective calculation included in our despatch 
to the Government of Bengal, dated the 8th of 
December 1824. 

“27, This computation. will enable you to 
judge how far an annual contribution on our part, 
equal in amount to the contributions of our Civil 
Servants, is likely to render the Fund adequate to 
the probable demands upon it. We estimate 4 
per cent. upon their salaries to produce 1,18,000 
rupees per annum. Ifa contribution of this sum 
shall be* shown to be inadequate, we authorize 
you to increase it, provided it shall not exceed, 
for the present, the sum of 1,50,000 rupees. 

“928. You will be enabled to adjust the actual 
results to the necessities of the Fund every five 
years, as directed in the 62nd paragraph of our 
despatch to the Bengal Government; so that the 
Company's contribution, from year to year, may 
not materially vary in amount, and may ultimate - 
ly be fixed and determined at the sum necessary 
to enable the Fund to grant four annuities an- 
nually. 

99, We also authorize you to credit the new 
Fund with interest upon the balances at the rate 
of 6 per cent. per annum. 

“30. We shall not object to the new Fund 
being brought into operation from the Ist of May 
1825; that is to say, that the contribution of the 
Service and of the Company shall commence from 
the lst of May 1826.” 


Tn 1838 the rules of the Madras Fund, as 
established in the year 1825, were published 
in Madras. They provided, in the first 
place, for the appropriation of the capital of 
the Annuity branch of the Qivil Fund to the 
payment of the outstanding annuities, and of 
the annuities remaining to be granted out of 
that Fund. Rules 4 and 5 were as fol- 
low : 


“4, That those subscribers to the Civil Fund 
of 1818, whom circumstances may not permit to 
take advantage of this plan, shall continue their 
subscriptions at the rate of 3} per cent, and in 


H 
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their turn, as heretofore, shall succeed to annui- 
ties of pounds sterling six hundred on the terms 
prescribed by the Annuity Fand of 1818. 


“5, That subscribers to the Annuity Fund of 
1818 who may assent to this plan, but may after- 
wards be precluded by sickness (certified to be of 
such a natura as to render it improbable that 
they ean return to the Service) from qualifying 
themselves to succeed to annuities according to 
jt, shall be permitted to revert to the Annuity 
Fund of 1818 under the terms of the deed; but 
the refund of any sum in which the accumulated 
amount of their subscriptions to this plan may 
exceed the sum payable for the Annuity Fund of 
1818 shall not be allowed.” 


The subscribers were to contribute 4 per 
cent. of their salaries and public emoluments. 
The annuities were fixed at 1,000/. sterling, 
and were to be tendered to subscribers who 
had served in the Civil Service twenty-five 
years, and actnally resided twenty-two years 
of that period in India, according to their 
seniority on the gradation list of the Service, 
as fixed by the Court of Directors, and the 
right of preference was not to be barred by 
refusal in a preceding year. Rules 13, 14, 
15, 16, 17, 22, 28, 30, 84, and 36 .were as 
follow :—~ 


“13, The number of annuities offered shall 
not be more than may complete four (4) per an- 
num from the lst of May 1826; these shall be 
tendered to all the qualified subscribers, according 
to the gradation list, with the understanding that 
persons, parties to this plan, will obtain annuities 
of pounds sterling one thousand on the condition 
herein specified, and persons, who may have 
adhered to the Fund of 1818, will obtain annuities 
of pounds sterling six hundred on the terms of 
that deed. Civil Sarai succeeding to an an- 
nuity on this plan shall not become chargeable 
on the annuity branches of the Civil Funds of 
1800, 1814, or 1818. 


‘14, The actual value of annuities of pounds 
sterling one thousand, or pounds sterling six 
hundred, as the oase may be, tendered and ac- 
cepted as above, shall be passed to a separate 
account on the books of the institution, under the 
head of Appropriated Funds; and to the debit of 
this account shall be entered all payments in 
satisfaction of annuities, 


“15, Should any subscriber, having resided 
in India in the Civil Service not leas than twenty- 
two years, and been a member of the institution 
the full period of twenty-five years, retire from 
the Service before the option of an annuity may 
devolve on him, he hall be entitled to the same 
in bis proper turn without any payment to the 
Fund, save what may be claimable under the 
following Rule. 


“16. Any subscribers who may accept the 
tender of an annuity of pounds sterling one thou 
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sand shall be required, to entitle him to such an 
nuity, to pay to the institution, previous to th 
date at which the annuity is to commence, th 
difference between one-half of the actual value o 
the annuity on his life and the accumulated valu: 
of his previous contributions, in case the latte 

uantity shall be legs than the former; but shoul 

e contributions be in excess, such excess shall 6. 
refunded. ‘These values shail be determined u 
below provided. Such annuity, if required, ma: 
be made payable either to the date of deceas: 
only or quarterly, and to the date of'decease ; the 
first benefit may be secured previous to the dat 
at which the annuity is to commence by pay 
ment, as fine, of the value of half-a-year’s annuit» 
of Company’s rupees five thousand, as compute 
in the subjoined Table; the latter by paying, ir 
addition to that fine, the value of an addition o- 
Company’s rupees two hundred and twenty-five 
as computed in the same Table. Subscribers re 
tiring on annuity cannot be allowed to purchase 
only the benefit of a quarterly payment; bus 
there will be no objection to the other benefiv 
being taken singly. 


“17, Any member go choosing may declin 
paying the difference defined in the foregoing 

ule, and shall in such case be entitled to an an- 
nuity, diminished in proportion to the sum by 
which tha accumulated value of his contribution: 
is leas than one-half of the actual value of a. 
annuity on his life.” 

“29. The affairs of the Institution shall bt 
managed by a Committee of seven, of whom tw 
shall = ex officio, the Chief Secretary to Govern- 
ment and the Accountant-General. The othe 
five shall be subscribers, and elected at a genera 
meeting ; the members of the Committee shall be 
also the ‘Trustees for the funds of the Institution 


“© 23, The Sub-Treasurer of the Governmen> 
of Fort St.*George shall, with the permission o' 
the Right Honorable the Governor in Council 
be requested to act as Treasurer to the Institution 
and the funds, as well those set apart for th 
payment of annuities as those arising from the 
accumulation of capital, shall be deposited in the 
Public Treasury, subject to the direction and con 
trol of the Trustees and Managers of the Fund. 


« 30. All questions proposed at a general meet 
ing, whether quarterly or special, shall be deter- 
mined by a majority of three-fourths of the mem. 
bers, who may either be present at such genera 
meetings or vote thereat by proxy, but the con 
current voices of nine members, at least, shall be 
requisite to determine upon any question what- 
ever; and upon all general questions involving 
any increase or diminution of the rate of contri 
butions now fixed, or any essential addition to, o. 
alteration in, the original rules and principles o 
the Institution which are now established, al 


‘subscribers in India who may not be able to at 


tend the meeting in person, shall be allowed. tc 
deliver their sentiments and votes by a writter 
communication, to be signed by them, and ad 
dressed to the Managers of the Fund, accompa- 
nied, if they are at Madras on the day of sucl 
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meeting, by the certificate of a medical gentle- 
man, stating the inability of the party to attend 
the meeting in person ; provided always, that no 
decision upon such question shall be valid, or have 
any effect, until sanctioned and approved by the 
Court of Drrectors of the East India Company, to 
whom all parties considering themeelves aggriev- 
ed by such decisions shall have a right of appeal, 
and the decision of the Court of Directors shall, 
in all cases, be final. 


“34, To determine the accumulated value of 


the contributions of any subscriber, the Account- 
ant shail keep separate accounts of the receipts 
from ench member, and these accounts shall be 
annually made up with the rate of interest allow- 
ed by the Company, 


“35. At the close of every third year, the 
Managers shall, according to the annexed Tables, 
calculate the actual values of the pending annui- 
ties, and shall then compare the total of their 
values with the assets belonging to the appro- 
pristed funds of the Institution. Should those 
assets exceed in value the said total, the differ- 
ence shall be carried to the credit of the anap- 
propriated funds of the society, and be available for 
the, purposes of the Institution; on the other 
hand, should the value of the said assets be less 
than the total aforesaid, the deficiency shall be 
ph die by a transfer from the latter Fund to the 

ormer,” 


At the foot of these rules there was a 


Table, showing the value of an annuity of 


10,000 1upees on lives from 80 to 76, and 
there was a column in this Table in which 
the half value of the annuity was set ont. 


“Tn the same year, 1888, the Trustees of 
the Madras Fund forwarded to the Govern- 
ment of Madras calculations which had been 
made by them in conformity with*the requi- 
sition contained in the 26th paragraph of 
the despatch of the 10th November 1826, 
and in a letter from the Trustees which 
accompanied these calculations there were 
the following passages :— 


“9%. These calculations are two-fold, the first 
exhibiting the prospective assets of the Fund 
established” by the Honorable Court, and the 
income with which it would commence its twenty- 
fifth year ; the second the actual results for the 
period of ten years, from 1825-26 to 1834-36 in- 
clusive, during which the Fund bas been in 
operation. 


“3. As stated in our predecessors’ letter to 
you address, under date the'4th July 1827, we 
ave experienced some difficulty in framing the re- 
quired calculations, as we are not aware of the 
exact data on which they should be made. We 
have, however, carefully followed the instructions 
farnished ‘to the Bengal Government ; and though 
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we still entertain* doubts regarding the correct- 
ness ofthe data we have adopted, we thik it 
better to submit the calculations, in order that 
they may be strictly scrutinized by the Home 
Authorities, and that the error, if any, may be 
the sooner pointed out and corrected. 

“7, Inthe actual operation of the scheme 
we have made the adjustment required by the 
35th Rule, regarding the actual e of pend- 
ing annuities at the close of every third year, 
The difference which shonld be credited to the 
Fund, as directed in paragraph 62 of the de- 
spatch we have not yet applied for, because we are 
desirous that the calculations should be previ- 
ously verified and approved by the Honorable 
Court; but, if verified, we shall make due appli- 
eation for it. 

“ 8. The Honorable Court will have now 
an opportunity of viewing the results of two suc- 
cessive quinquennial periods; and, in order to 
render the information complete, we have caused 
a separate statement to be prepared, showing the 
amount of fine paid by each annuitant in the 
years under consideration, and the age of such 
annuitants respectively.” 


These calculations were also accompanied 
by the accounts on which they proceeded, and 
in thesé accounts there were the following 
items: In the. statement of the names of 
gentlemen who have taken annuities from 
1825 to 1886, together with their ages and 
fines paid by them, this item, ‘Mr. C, 
Harris, 1,0004. (the amount of the annuity), 
65 (the age), and 3,492/, 6s. 11d. refunded ;” 
and in another account this item, ‘‘ Amount 
re-paid Mr. C. Harris, being the over-payment 
of the fine due by him.” 


There was also in these accounts an item 
of 2131, 6s. 3d. refunded to Mr. Wm. Oliver, 
on which some reliance was placed on the 
part of the appellants, as having been caleu- 
lated to induce them to believe tbat these 
refunds were not in respect of excess of sub- 
scriptions, it being admitted that the refund 
to Mr. W. Oliver was not on that account ; 
but it is be observed thata sum of 4,205 
rupees is mentioned in the accounts as having 
been paid for fine in respect of Mr. Wm. 
Oliver’s annuity, and that there is no men- 
tion in the accounts of any sum paid for fine 
in respect of Mr. Harris’s annuity. 


It appears also that, in the year 1838, the 
Court of Directors detected what they consi- 
dered to be an error in some of the accounts 
of the Trustees of the Fund, arising from 
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t * Nore.—The balance at the end of the 18th year 
in the Prospectire calculation then hegins to diminish 
instead of increasing as previously.’ 
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their having considered the Madras rupee as 
equivalent to the Sicca rupee, and gave di- 
rections by a despatch, dated the 5th Sep- 
tember 1838, that immediate measures should 
be taken to correct the error. 


In the year 1840, the Trastees of the Fund 
claimed to be entitled against the Govern- 
ment to credit for an appropriated balance of 
4,34,494 rupees, and the letter by which the 
requisition was made not having been signed 
by the Accountant-General. one of the ex 
officio Trustees, he was called upon by the 
Government to state whether he considered 
the Civil Service to be eutitled to this credit. 
His letter, in answer, dated 27th May 1840, 
contains the following passage :— 


“ 2nd, In the fifth paragraph of their despatch 
to the Government of India in the Financial De- 
partment, No. 7 of 1835, dated 27th May 1836, 
the Honorable Court of Directors declare that 
they will be willing to acquiesce in a regulation 
to the following effect, if adopted by the subscrib- 
era, viz. that, at the close of every year, the num- 
ber of unaccepted annuities be publicly declared ; 
and that two-thirds of them be appropriated to 
subscribers duly qualified in the order of-senior- 
ity ag respects the applicants within the period 
of three months from the time of the surplus 
being declared, and as respects other applicants 
in the order in which they may apply for annui- 
ties, upon payment of one-fourth instead of one- 
half of the value of the annuity; and that, in the 
event of the accumulated subscriptions, with in- 
terest, exceeding the said one-fourth, the balance, 
with interest, be returned to the subscriber ; that 
the remaining one-third of annuities, together 
with such of the two-thirds as shall not be claimed 
within the period of three years from the time of 
declaring the surplus, shall lapse to the Fund.’” 


The Government of Madras also, in the 
year 1840, called upon the Trustees for n 
report on all the branches of their Fand, and 
the Trustees accordingly furnished these 
accounts. In the accounts thus furnished 
the re-payment to Mr. Harris again appears, 
and there appears also this entry: “ Amount 
repaid to Mr. N. Webb, being the over-pay- 
ment of fine due by him, 9,221 rupees 9 annas 
11 pie ;” and, in the letter of the Trustees, 
accompanying these accounts, dated the 15th 
April 1841, there are the following pas- 
sages :— 


“ 2nd. The enclosed accounts, marked A 
and B respectively, contained detailed statements 
of the Annuity Fund of 1825, since its com- 
mencement up to the 30th April 1840, or for 
fifteen complete years since its establishment, 
divided into its two branches of ‘ unappropriated’ 
and * appropriated’ respectively, and the state- 
ment No. 1 is an Abstzact of the Account A. 
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«3, From that statement it will be perceived, 
that since the year 1825-26, when the Company’s 
annuity plan commenced, up to last year 1839- 
40, during the fifteen years it has been here in- 
operation, there has been contributed to it— 

Rs, <A. P. 
“ By the subscriptions of the Service . 20,85,752 0 2 


“ By the Company ... sas ... 20,85,752 0 2 
‘“* By the annuitanta’ balance of fines 

and penalties, &c., not included in | 

the first itom ... F .. 14,386,966 8 5 
“ By interest si ss 1,92,418 6 2 


antatta tns stvara 


.. 58,00,918 9 11 





“ Making a total fund of rupees 

“ From which there 
has bean expend- 
ed, for charges 
and re-funds 

“ Appropriated to an~ 
noities already 

anted, forming 

what is called the 
‘ Appropiiated 
Food’ 


1,04,85£ 15 8 


62,89619 8 5 








53,958,974 7 8 


A: r e 





“ Leaving a balance unappropriated, as 
stated at the close of account Å, of 
rupees sis » 4,06,944 2 8 


‘t This constitutes what is called the ‘ Ungp- 
propriated Fund.”’ 


ort 


s+ The Statements 2 and 8 show that part of their 
payments are also included ın the first item to the ex 
tent of— 


BSA 
68,829 9 0 for the reduced annuitants, 14. 
6,66,786 6 11 full ditto, 46. 


7,80,124 15 11 

But these two sums include also interest, or part of 

the fourth item here,” 
= 








* * 

“49th. In conclusion, we have to state that 
when the subscriptions to the Annuity Fund of 
1818 and 1825 conjointly exceed the fine payable 
by any indiyidual claiming an annuity from the 
latter, the “excess has been re-paid to him in the 
rare instances noted in the margin.* We notice 
this merely that the Honorable Court of Direct- 
ors may render uniform the practice in this re- 
spect at all the Presidencies.” 

Rs. Excess. 

“* Tn 1834-35 to Mr. C. Harris 3,492 6 1l 

“ Tn 1837-38 to Mr. N. Webb 9,221 9 I1” 

In the year 1844 a further correspondence 
took place between the Trustees of the Fund 
and the Madras Government. The Fras- 
tees applied to the Government for assist- 
ance, pointing out that the Company’s con- 
tributions to the Fund fell short of the 
1,50,000 rupees, authorized by the Com- 
pany’s despatch of the 10th November 1826. 
The Government required explanations as to 
the state of the Fand, and the Trustees 
agnin furnished detailed statements of the 
accounts, in which the refunds already men- 
tioned, and a further like refund to Mr. 
Lushivgton in the ycar 1843, appeared. 
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hese accounts were forwarded to the Court 
„f Directors, and on the 30th July 1845, 
key sent a despatch to the Madras Govern- 
«aent, which contained these passages :— 


thorize you to pay to the Fund any actual defici- 
ency to meet the current payments that may 
have existed in 1846-47, after the acceptance of 
the prescribed number of annuities, and to adopt 
the same course, when necessary, in future years.” 


“1, Weapprove your having sanctioned the 
sual number of four annuities for the Madras 
livil Service for the present year. 


“2, The documents which you have for- 
«arded to us, however, clearly show that the Ma- 
fras Civil Se~vice Annuity Fund is incapable of 
-roviding for the continual grant of this number 
ef annuities annually, without further support. 

ndeed, the capital on the Ist of May 1845 will 
«mount only to 2,61,143 rupees 10 annas 6 pie, 
which sum, after adding to it the fines payable on 
tbe four annuities which you have sanctioned, 
will probably beinsufficient to provide for their 
alue to be transferred, in accordance with the 
Regulations, to the appropriated capital of the 
kund, 


“3. We were not wholly unprepared for this 
esuli. The privileges conceded to the Madras 
Service upon the establishment of the Annuity 
Tund of 1825, that previous subscriptions to the 
wid Fund shoald be reckoned in dimination of 
‘he fines for annuities from the new Fund, and 
he grant of 6001. annuities upon the terms of the 


id Fund, have necessarily had a considerable | tem of refunding at Madras and Bombay to par- 
ffect in keeping down the means of the new ' ties on becoming annuitants the sums which 
Kund. This possible result we had in view | they may have subscribed to the Funds in excess 
«hen, in our despatch dated the 10th of Novem- | of half of the value of their annuities, whilst in 


yer 1826 (Public Department), we stated that, Bengal no such refund is allowed. 
f the contribution from the Company of an 


amount equivalent to that from the Service, should ne 3. In the year 1841 the question of a re- 
be shown to be inadequate for the object mention- | fand came under our consideration from Bengal, 
ad, it might be increased, ‘provided that it to which we replied in paragraph 2 of oar de- 
shall not exceed, for the present, the sum of spatch dated lst September in that year, No. 29, 
4,350,000 rupees.” as follows : 
‘With respect to refund of subscriptions, we 
In the conclusion of this despatch, the | are disposed to meet the views of the majority of 
Court of Directors authorized the Nbadras Go- | the subscribers to the extent of confining refund 
wernment to credit the unappropriated branch, | to the excess which may have been paid beyond 
of the Fund with the difference between the | the RUE of E a A RURO 
Kull amount of the 1,50,000 rupees per OE E EEE Note ne Regulations 
ennum, with interest at 6 per cent., and the Shenae: 

) : : $ “4. The Bengal Civil Service refused to 
amount which had _been actually paid by adopt the iaie Ea ne, EaR 
Khem ; and this credit was given accordingly. | Rule to ihe contrary, whereupon a few numbers 

. f the Service who had contributed to the Fund 
In the year 1847, the Fuad having be- |° ; 
come deficient for payment of the annuities, ieee fe ae gee saat 
khe Court of Directors, by a despatch dated | In reply, we stated in our despatch to the 
the 23rd of June 1847, authorized the Ma- | Government of Bengal, dated 20th Saptember 
dras Government to pay the deficiency to | 1848, No. 29, ‘that we cannot interfere in any 
meet the current payments. ‘Che 6th para- he i a pet damier deat a a 
; an r nouity Fund, an 
aerepls of thus despatele wae aa toong: that every annuity taken must be subject to 
“« 6. We consider it unnecessary to enter into | those Rules as they may exist at the time. 
g calculation with the view of estimating the pro- “6, The question of refunding to the servants 
bable amount of a fixed annual contribution that | on the Bengal establishment having thus been 
may be required from the Company to enable | disposed of, the point for consideration is whether 
xhe Fund to grant four annuities annually. It| the same principle should nut be adopted at the 
will be sufficient if the necessary means be pro- | other Presidencies. We admit that we have 
vided as the exigency arises. We, therefore, au- | hitherto not objected to the Rules which were 


In another despatch of the same date, 
after a statement of the amount of the charge 
against them to meet the annuities, there is 
this passage :— 

“6. This forme a serious demand against the 
Company ; but we nevertheless foel that, under 
the arrangements which have had our sanction 
for the benefit of the Civil Service, we cannot re- 
fuse to meet it.” 


On the 6th February 1850, the Court of 
Directors addressed the following despatch 
lo the Governor-General of India :— 


“1. We consider it desirable to direct your 
attention to an important point of difference in 
the practice of granting annuities from the Civil 
Service Annuity Funds at Madras and Bombay, 
as compared with the practice in Bengal, in view 
to your devising measures to remedy the incon- 
venient results which we shall now point ont. 


“2. The point to which we allude is the sys- 
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passed at those Presidencies, allowing the system 
of a refund, but we are now of opinion that the 
operation of such Rules is alike disadvantageous 
to the Service and to Government, by retarding 
promotion, from the continuance of men in office 
after their capability for efficient employment has 
ceased ; besides which, the Company have to con- 
tribute more largely, particularly to the Madras 
Fand, to supply the regulated number of annui- 
ties, than was contemplated at the formation of 
the general scheme in the year 1826. 


“G. The refunding of subscriptions, with ac- 
camulations of interest, can scarcely be justified ; 
nor can we consider that the Fands at Madras 
and Bombay have any claim on the Company for 
additional contributions to supply the fixed num- 
bers of annuities annually whilst any refund of 
subscriptions is allowed. 

“7, We, therefore, desire that ee will give 
the subject of this despatch your considera- 
tion, with a view of procuring an alteration in the 
Rules of the Civil Service Annuity Funds at 
Madras and Bombay, in order that the principle 
ofrefunding may be abolished ; acd that the opera- 
tion of the Funds at the several Presidencies may 
be uniform on the point herein specified. 

“8. We shall transmit a copy of this despatch 
to the Governments of Madras and Bombay, with 
instructions to them, respectively, to co-operate 
with you in view to proposing to the subscribers 
the alterations in the Rules which we have indi- 
cated.” 


The Court of Directors, at the same time, 
sent a copy of this despatch to the Govern- 
ment of Madras, accompanied by the follow- 
ing letter :— 


“l, We forward in the packet copy of a de- 
spatch,* which we have addressed to the Govern- 
ment of India relative to a discrepancy of some 
importance between a Rule of the Civil Service 
Annuity Fund at your Presidency, which allows 
of contributions to the Fund in excess of half the 
value of the annuities to be refunded to parties on 
becoming annuitants, and the Rulein Bengal, 
which precludes a refund. 


“9, We have expressed our opinion to the 
Government of India of the disadvan at- 
saci a refunding system, and we desire that 
you adopt such measures, in co-operation 
with that Government, as may appear best calcu- 
lated to induce the Civil Service at your Presi- 
dency to abrogate it.” 


The Governor-General of India, after- 
wards, on the 30th March 1850, in pur- 
suance of the despatch of the 6th February 
1850, wrote to the Government of Madras, 
requesting that the views of the Court of 
Directors should be submitted to the Mana- 
gers of the Fund at Madras, with the desire 


n —— 1 


* No. 5, dated February 6, 1850.” 


THE WEEKLY REPORTER. 


hg ge 


Council. [ Vol. IV. 


that they would circulate, for the consider- 
ation aud votes of the Service, how far they: 
might be willing to accede to the Court’: 
wishes that the practice of refund, hithertc 
allowed by the rules of the Madras Fund, 
should be abrogated. The despatch of the 
Court of Directors was accordingly forward- 
ed to the Trustees of the Fund, and a special 
meeting of the subscribers to the Fund wus 
summoned by them for the purpose of con- 
sidering the question whether the practice 
of refund, hitherto allowed, should be abro- 
gated. ‘This meeting was held on the 26th 
September 1850, when the votes of the 
subscribers, having been taken upon the 
proposition, a majority of more than three- 
fourths were against the abrogation of the 
practice. This result having been commu- 
nicated to the Madras Government, and by 
them to the Court of Direetors, the Court, ov. 
the 20th May 1851, sent the following de- 
spatch to the Madras Government :— 


“1, The proposition for abrogating the Rule 
of the Madras Civil Service Annuity Fund, whicl» 
rovides for refunding to its members, on becom- 
ing annuitants, the amount which they may have 
contributed in excess of half the value of their an- 
nuities, having been circulated for the votes of the 
Service, and rejected, we consider it necessary to 
lay down a principle for regulating the interest to 
be allowed on such excess when it occurs. 

“2, We therefore direct that 4 per cent. an- 
nual interest only be allowed on the subscriptions 
of members in excess of half the value of their 
annuities, and that their accounts with the Fund 
be adjusted accordingly.” 


In the year 1851 the period having ar- 
rived whén, according to the calculations 
made upon the institution of the Fund, there 
ought to have been an accumulation suffi- 
cient to answer the four annuities, the 
Trustees furnished to the Government of 
Madras, to be laid before the East Indis 
Company, accounts containing a review of 
the Fund from its commencement down to 
that date, from which it appeared that the 
Fond was wholly deficient. In these ac- 
counts, the refunds already mentioned, and 
several others (there were in all nine re- 
funds), appeared. The Court of Directors 
had before this time, in a despatch dated the 
20th August 185l, communicated to the 
Madras Government, and through that Go- 
vernment to the Trustees, their determina- 
tion that refunds of excess of subscriptions 
were in no case to be made at the expense 
of the Government ; and, after the receipt 
of the last-mentioned accounts in the month 
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of October 1852, they addressed another 
despatch to the Madras Government, dated 
20th October 1852, which contained this 
passage :— 

“19. We must here remark upon the practice 
which has been allowed at Madras, of refunding 
to retiring subscribers any balance of subsorip- 
tions standing at their credit in excess of the half 
value of their annuities. The original Rules, as 
sanctioned by us, made no provision for that pur- 
pose. It would appear, however, that, in 1838, the 
Trustees inserted, in a new edition of the Rules, 
a clause to the effect that, ifthe contributions of 
any subscriber be in excess of the half value, 
‘such excess shall be refunded.’ Butthis Clause, 
s0 far as we can ascertain, was never submitted 
to the subscribers, as required by the Rules. It 
certainly never received our sanction ; it was not 
even reported to us; and yet it has been acted 
upon as if it had been duly authorized. We 
observe that, since the institution of the Fund of 
1825, there have been nine cases in which this 
refand has been granted, to the aggregate amount 
of 1,89,629 rupees 7 pie, and that in the last 
year, 1850-51 (which, being the twenty-sixth 
year of the Fund's existence, is not embraced in 
thea present calculations), there was a further 
re-payment allowed to the amount of 9,623 rupees 
6 annas 10 pie. The sams refunded have, of 
course, contributed to swell the deficit of the 
Fund. This deficit hag been made up from the 
Government Treasury, upon which, consequently, 
has fallen exclusively the charge of the refunds. 
Of the whole number, no less than three, aggre- 
gating 86,749 rupees 7 annas 8 pie, were 
ieee in the year 1849-50, when there was a 

eficiency (irrespective of the amount refunded) 
to the extent cf 1,02,654 rupees l anna 2 pie. 
Iy, that year, therefore, when the contribution 
from the State was augmented toethe sum of 
2,52,654 rupees, a further burden, which raised 
that sum to the large total of 3,39,403 rupees,* 
was thrown on the public, for the imptoper object 
of making refunds—an object which, even in the 
most prosperous condition of the Fund, could not 
be pursued without weakening and ultimately 
destroying it. In every case m which a refund 
has been granted, there was a balance of sub- 
scriptions of the old Fund at the credit of the 
party before the year 1826. The result is, 
therefore, that the Fund has absolutely paid away 
as refunds sums which it never received, and 
which, moreover, in accordance with the provi- 
sions of the Deed of the Fand of 1818, ought not 
to have been refunded to any of the subscribers 
to that Fund. We with strong feelings of 
disapprgbation the whole of this most i 
proceeding; and we repeat the desire we have 
recently expressed, that no refunds be upon any 
aceount allowed in future. 
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With this despatch, the Court of Direct- 
ors also forwarded to the Madras Qoverp- 
ment proposed new Rules for the regulation 
of the Fund, in which the provision for 
refund, contained in the Rules published in 
1838, was omitted ; and the 8th of these 
Rules being as follows :— 


“8. Every subscriber to whom an annuity 
shall be assigned shall be required, in order to 
entitle him to the full annuity fixed by Article 
L, to pay, on or before the date from whichthe 
annuity 18 to commence, the difference between 
one-half of the value of the annuity and the 
accumulated amount of his contributions, when- 
ever the latter shall be leas than the former.” 


These Rules were taken into consideration 
at a special general meeting of the sub- 
scribers to the Fund, which was held on the 
17th June 1863, and were then adopted by 
the subscribers, and the differences between 
the Company and the Trustees appear then 
to have ceased. 


The respondent Andrew Robertson, how- 
ever, was a subscriber to the Fund of 1818, 
and, upon the institution of the Fund of 
1825, became a subscriber tothat Fund. In 
the years 1842, 1843, 1844, 1850, and 1831, 
he was informed by letters from the Secre- 
tary of the Fund that annuities were open 
for seceptance, and was invited to state 
whether he would accept an annuity of 
1,000}. Each of these letters contained a 
passage in these words :— 


“4 In order to entitle you to the full annu- 
ity of 1,0001., it is necessary that, before the 
time of the commencement of your annuity, you 
shall pay the difference between one-half of the 
value of an annuity of 1,000/, for your life, and 
the accumulated value of your previous contri- 
butions, these walues being determined in the 
manner provided by the rules of the institution. 
In the event of your not paying that difference, 

ou will only be entitled to an annuity dimin- 

ished in proportion to the sum by which the 
accuinulated value of your contribution is less 
than one-half of the actual value of an annuity 
on your life.” 


The respondent does not appear to have 
taken any notice of these letters ; but, on 
the offer being again made to him in the 
year 1862, by a letter from the Secretary of 
the Fund, dated the 15th October 1852, in 
the same terms, he wrote to enquire whether, 
in the event of his accepting the annuity, 
the Trustees would refund to him the excess 


-Jof his subscriptions beyond the amount 


payable for the annuity, the amount of his 
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subscriptions having, it appeare, equalled the 
half-value of the annuity in or about the 
year 1848. In answer to this enquiry, the 
respondent was referred by the Secretary 
to the despatch.of 1851, prohibiting the 
refund of subscriptions unless the existing 
state of the Fund would permit it, which he 
was’informed it would not then do, The 
respondent then returned the Secretary’s 
letter of the 15th October 1852, with the 
following Memorandum, signed by him, at 
thé foot of it :— 


a on the terms above specified, to 
accept the annuity conditionally tendered to me, 
provided that on retirement the excess which 
may be paid by me, with interest, beyond the 
half-value of an annuity of 1,0002, payable to 
the date of decease, and by quarterly payments, 
be refunded to me; not otherwise. ( Vide separate 
letter transmitted with this). 


“Tt is my wish to have the said annuity made 
payable by quarterly instalments, and to the date 
of decease. 


“A, ROBERTSON. 
“ Waltair, November 17, 1852.” 


And heat the same time wroté to the 
Secretary as follows :— 


“To 8. D. Birch, Esqr., Secretary to the Civil 
Fund, Madras. 
NIR, “ Waltair, November 17, 1852. 


“ I have the honor to acknowledge the receipt 
of your letter under date 9th instant, informing 
me that the despatch of the Honorable the Court 
of Directors, No 16 of 1851, prohibits the refund 
of excess subscriptions, unless the existing state 
of the Annuity Fund permit of it, which it does 
not at present; and transmitting a Memorandum 
exhibiting the probable amount which will have 
been paid by me on the Ist May 1858, beyond 
the half-value of an annuity of 1,0002, payable 
to the date of decease, and by quarterly 
payments. 


‘Together with this communication, I trans- 
mit my acceptence of one of the four annuities 
ee to the Service, on condition of my being 

owed therefund of the excess of my subscrip- 
tions beyond one-half of the value of an annuity, 
&c.; and I beg leave to prefer a claim to this on 
the fundamental principles of the constitution of 
the Fund, as laid down by the Honorable Court. 


“I would here observe, with all respect, that 
when I became a subscriber to the Annuity 
Fund, I did not become a party to a Joint Assur- 
ance Association, the benefits to be derived from 
which were contingent on the future prosperity 
of the Fund; but Í subscribed to certain terma, 
the principal of which, as laid down bythe 
Honorable Court, was, that ‘all servants, upon 
becoming annuitants, would have to pay half 
the value of their respective annuities, and no 


— 


£ 


REPORTER. Council. 


[Vol. IV. 


= = ai aaa aa a a oe 


more. That the Civil Annnity Fund is exclu- 
sively the Fund of the Honorable Court, and 
not of the Civil Service, was shown in the pro- 
ceedings on the admission of Mr. Hutt andl 
others to annuities not provided for by the ori- 
ginal terms on which the Fund was established. 


“It is unnecessary to revert to all that has 
been advanced, and might be advanced again, 
to show that those who agreed to become parties 
to the Honorable Court's Annuity Fund did so, 
on the plain and simple understanding that, 
under no contingency whatever, were they to pay 
more than half the value of an annuity, accord- 
ing to age, when entitled to it, after a certain 
period. It is ne for me only to observe 
that I have fulfilled the agreement, on my part, 
which entitles me to one of the four annuities 
now ule as guaranteed by the Court. It is 
upwards of thirty-five years since I arrived in the 
country ;* my actual residence in the country 
much exceeds the period required; and my sub- 
scriptions to the Fund are greatly in excess of 

the value of an annuity of 1,000. 


* Having fulfilled the conditions of the agree- 
ment on my side, I respectfully solicit the ful- 
filment of them on bebalf of the Honorable 
Court. I now prefer a claim to an annuity of 
1,0002., at half its value, and I ask that 1 may 
have it at half its value, ‘and no more’, the sur- 
plus of interest and subscriptions, sd wena: at 
my credit with the Fund, being re-paid to me on 
my retirement from the Service, between the lst 
May and ist July 1853. 


“ I seek for this from the known justice of the 
Honorable Court, and the consideration they 
evince for their servants in every department. I 
may assuredly trust that subscribers to the Civil 
Service Annuity Fund will not be regarded ina 
light less deserving consideration than were sub- 
scribers to the Native Pension Fund, who, when 
that Fund could no longer meet its engagements, 
received baek from the justice of the Court their 
subscriptions, with interest, the annuities already 
granted being, at the same time, continued at the 
expense of Government. 

“J would, in conclusion, request that the 
Trustees will do me the favor to submit thie 
letter for the consideration of the Right Honor- 
able the Governor in Cauncil, when reporting the 
rames of those gentlemen to whom annuities may 
fall this year. 


T have the honor to be, 
Srp, 
Your most obedient Servant, 


A. ROBERTSON. 


The Trustees, it appears, sent a copy of 
this letter to the Government, but nothing 
appears to have been done upon it, and im 
September 1853, the annuity was again 





* 26th June, 1817, 
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fered to the respondent, with reference to The Trustees, however, still declining to 
the revised Rules of the Fund. ‘To this | accept the conditional offer, he ultimately, 
aifer the respondent replied as follows :— on the 17th October 1854, wrote to them as 
follows :— 
“ To the Secretary to the Civil Fund, Madras. 
‘Sra, “ Waltair, October 11, 1863. “ To the Secretary to the Civil Fund, Madras. 


“ [have the honor to acknowledge the receipt | “ 31B, “ Waltair, October 17, 1864. 
of your letter, eran for acceptance one of the “ I have the honor to acknowledge the receipt 
innuities declared to be available from the lst | of your letter, under date the 7th instant, and, in 
May next. consequence of the Trustees again declining to 

“ Until the receipt of that communication I entertain a conditional application for an annuity, 
„vas under the impression that no change had taken | to apply for one of the annuities available onthe 
glace in the Rules already in force, the changes | 18st May 1855, under protest, and with the full 
which had been proposed to the Service not having | reservation of all my rights. 
been ratified by the Honorable the Court of “Tt is my desire to secure the full amount of 





Directors, as requir2d by Rule 30 of the Regula- | annuity. 


Kion of the Pand: “I was born on the 28th November 1799. 
“ As the introduction of the proposed new Rules | Should this form of application be objected to, 
sefore the allotment of the annuities at present | which I do not expect, t request that you will 
under offer might be hereafter advanced asa | send an answer to my address by the 30th instant, 
technical objection to my claims, I beg leave to | under cover to Mr. Will. Arbuthnot at Madras. 
enter my protest against the enforcement of them ene kG 
before they receive the formal sanction of the : iets 
Honorable Court. | “ (Signed) A. Roperrson. 


“ Under this protest, I request that you will 
unform the Trustees that I am ready to accept 
one of the annuities now tendered : provided they : 
ive prepared to pay to me, on my retiring from : ; 
the Service, the amount which may be at my “ To A. Robertson, Esquire. 

| 


And in reply to this letter the Secretary 
wrote to him thus :— 





“ Sra, 

“ With reference to your application, dated 
17th October 1854, I am desired by the Trustees 
of the Civil Fund to acquaint that an annuity oi 
1,000? has devolved on you by rotation. The 
statement showing the amount of subscription 
paid by you, together with the document which 
will enable you to draw your annuity by quar- 
terly instalments, and to the date of decease froin 
the Honorable the Court of Directors, will be 
forwarded in due time. 


“ (Signed) S. D. Brecu.” 
* November 8, 1854.” 


sredit in the accounts of the Fund in excess of 
the half-value of an annuity pee by a Civil 
Servant at the age which 1 shall then have 


attained. 
“ I have, &c., 
“ (Signed) A. Ronerrson.” 


rhe Trustees, however, declined to receive 
e conditional acceptance of the agnuity, and 
upon their refusal to do so, he again wrote 
to the Secretary in these terms =r 


“ To the Secretary to the Civil Fund, Madras. 
«Sra, ‘* Waltair, September 25, 1854. 


“I have the honor to acknowlege the reesipt 
of your letter under date the 19th instant, ten- 
lering for my acceptanee one of the annuities 
‘hich will be available on the lst May 1855, and 
Ro request that you will inform the Trustees of 
khe Civil Fund that I am quite ready to avail 
myself of this offer, on the condition of their 
allowing me the refund of the amount overpaid 
by me to the Fund, together with interest, as 
Formerly allowed to those members of the Civil 
3ervice who obtained a refund of over-subacrip- 
Kions. I do not conceive that any votes of the 
mnajority of the Civil Service for the int: cduction 
of new regulations can affect a right acquired and 
asserted before the recent changes in the Civil 
Mund Rules were even proposed. 


“L have, &c., 
“ (Signed) A. Rogerrsox.” 


The respondent having thus accepted the 
annuity under protest, and with full reserva- 
tion of his rights on the 28th March 1857, 
filed his Bill in the Supreme Court of Judi- 
caturo at Madras, against the Company and 
the Trustees, to recover the excess of his 
subscriptions beyond the half-value of the 
annuity, and it is upon this Bill the decree 
under appeal was made. 


Three points arise, aud were argued upon 
the appeal :— 


lst. Whether, according to the original 
constitution of the Madras Civil Service 
Annuity Fund, as established in 1825, the 
respondent was entitled to have refunded to 
him the excess of his subscriptious to the 
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Fund beyond one-half the value of his 
annuity ? 


andly. Whether, if the respondent was 
not so entitled, according to the original 
constitution of the Fund, he afterwards be- 
came so entitled by virtue of any contract, 
or by reason of any course of denling or 
couduct on the part of the East India Com- 
pany, or of the Trustees ? 


And 3rdly. Whether, if the respondent 
was so entitled, either according to the ori- 
ginal constitution of the Fund, or by virtue 
of any subsequent contract, course of deal- 
ing, or conduct, the right which he thus 


required has been in any manner lost or | fact 


destroyed ? 


The first of these questions appears to 
their Lordships to be open to very serious 
doubts, and in the view which they have 


necessary for them to pronounce any 
opinion upon it; but the point was so fully 
and ably argued at the Bar, and it is so diffi- 
cult fairly to estimate the weight which is 
due to the subsequent transactions, without 
first considering the position in which the 
parties originally stood, that their Lordships 
think it right to state the conclusion at 
which they have arrived on this part of 
the case. 


The Rules and Regulations of the Madras 
Civil Service Annuity Fund, as established 
in the year 1825, were derived from the 
Rules and Regulations of the Bengal Fund 
then lately established, modified also so far 
as was necessary to meet the difficulties 
arising from the existence, at Madras, of the 
Funds created by the deeds of 1800, 1814, 
ond 1818, and from the obligations conse- 
quent upon those deeds. The modifications, 
which were introduced to meet these diffi- 
culties and obligations, do not appear to their 
Lordships to effect the question as to the 
refunding of the excess of subscriptions, 
otherwise than as they. would affect the Faud 
out of which the refund, if any, would be to 
be made ; and the Kast [ndia Company must, 
of course, be taken to have foreseen to what 
extent the Fund would be thus affected. It 
is, indeed, plain, from the evidence, that 
they did foresee the effect which the modi- 
fications would have upon the Fund. In 
considering this first question, therefore, it 
appears to their Lordships that these modi- 
fications may be laid out of the case, and 
that the question must depend upon the in- 
ierpretation to be put upon the despatch of 
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the 8th December 1824, and the Regulations 
for the Bengal Fund as altered by the Court 
of Directors: for their Lordships do not 
agree to the appellant’s argument that æ 
part only of this despatch is to be looked at. 
Both the despatch and the regulations were 
forwarded to the Madras Government, and 
delivered to the Trustees of the then exist- 
ing Madras Funds. Both of them formed 
the basis of the contract with the Madras 
subscribers, and each of them muat, in their 
Lordships’ opinion, be looked at in its entire- 
ty in determining what that contract was. 


This despntch, in paragraph 4, notices the 
that, according to the constitution of 

ə then existing Funds at Madras, the 
grantees of annuities either paid in subscrip- 
tions to the Fund a certain aggregate sum, 
or paid the difference between that sam and 
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finally taken of the case, it might not be’ the amount of their subscriptions 


In paragraph 41, in pointing out the ad- 
vantages derived from the Company’s con- 
tributions, the despatch speaks of the Civil 
Servant when he retires having, in addition 
to his own savings, whether accumulated in 
the shape of contributions to the Fund, ar 
in any other mode, an annuity proportional 
to his share of the Company’s contributions 
to the Fund. 


In paragraphs 53, 54, and 55, in treating of 
the purchase-money of the annuities, it fixes 
the amount at the difference of half the value 
of the annuity andthe accumulated value of 
the subscriber’s previous contributions ; attd 
in paragraph 57, it states broadly that, ac- 
cording to the mode proposed, all servants, 
upon becoming annuitants, would pay half 
the value of their respective annuities, and 
no more ; and, iu the same paragraph 57, ıt 
refers to the advantages which the subscrib- 
ers would possess of accumulating a fund for 
the purchase of the annuity, by gradual de- 
posits, improved at a fixed and favorable 
rate of interest ; and Rale Lt of the Regula- 
tions, as altered, provides for subscribers who 
may accept annuities, paying to the Institu- 
tion the difference between half the value of 
the annuity, and the accumulated value of 
their previous contributions, in case the lat- 
ter quantity shall be less than the former. 
These provisions certainly point at half the 
value of the annuity as the sum which each 
subscriber, on becoming an annuitant, was to 
pay for the purchase of’ his annuity, paying it 
either by contributionsor by making good the 
deficiency of his subscriptions. But, on the 
other hand, the expression “no more,” in 
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gatagraph 67, so much relied on upon the 
sart of the respondent, may, as was suggest- 
sd on the part of the appellants, have meant 
uly that the subscribers were to pny one- 
nalf, and not two-thirds of the value of the 
snuuity, the proportion which in paragraph 
»4 is mentioned to have been proposed by 
ə Bengal Civil Servants, although the con- 
est does not appear to their Lordships to 
avor this conclusion; and, whatever the 
neaning of these words “no more’ may 
nave been, there is certainly no limit to the 
enxyment by subscribers of their annual con- 
ributions, and no provision for refunding any 
xcess of those contributions beyond the half 
ef the value of the aunuity; and by para- 
taphs 61 and 63, what the Company are to 
ontribute, is expressed to be whatever sum 
aay be required in addition to the contribu- 
ions of subscribers, to enable the Fund to 
‘rant such number of annuities as may be 
cepted under the prescribed Regulations, 
nolL exceeding nine per sunum, and the obli- 
ation of the Company is expressed to bea 
irtual guarantee of the nine annuities, and 
. contribution limited to the amount neces- 
ary for the accomplishment of that object ; 
nd all these latter provisions indicate that 
sll the subseribers’ contributions, whatever 
he amount of them.might be, were to go 
mto, and remain in, the Fund. 


It is very difficult to collect from a de- 
patch and from rules thus loosly worded on 
o important a point, and plainly imperfect 
m ‘other respects, what the real meaning of 
he parties was ; but it is to be observed 
hat the object which they had in view was, 
s appears by Sections 35, 86, aad 42, to 
srovide a Fund for the payment of annuities 
o the Civil Servants who should retire from 
he Service ; and that the payments of each 
ubscriber were not merely for the purpose 
f purchasing his own annuity, but of pro- 
iding annuities for the other subscribers. 
“he payments made by each subscriber were 
o go into the Funds, to be applied for the 
enefit of all the subscribers; and they were 
© do so equally, whether the subscriber who 
1ade. the payment, hed or had not paid the 
ialf-value of his annuity, or had or had not 
rad the option of an annuity. There can- 
of, as it seems to their Lordships, be any 
easonable doubt that each subscriber was 
mtended to go on paying his subscription 
‘ntil he had the option of an annuity ; and, 
F the option did not reach him before the 
mount of hia subscriptions exceeded the 
alf-value of his annuity, their Lordships 
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find it difficult to suppose that it could har» 
been intended that a refund should bo made 
to him when the amount which he had paid 
would or might have been applied to the 
payment of other annuities ; and, if it was 
not so intended in the case suggested, their 
Lordships think it scarcely less difficult to 
suppose that it could have been so intended 
when the subscriber had had the option of 
the annuity, and had refused it, in which 
case it is to be observed that his refusa! 
would bring upon the Fund the charge to 
which his payment was applicable. If the 
half-value of the annuity was in all cases 
to be the limit of the subscriptions, there 
seems to be no reason why the payment of 
the subscriptions was to coutinue after the 
half-value of the annuity had been paid ; 
for the annuity would, uf course, decrease in 
value as the subscriber advanced in age, and 
the benefit of accumulation held out to the 
subscribers in the despatch is confined to 
accumulation for the purchase of the annuity. 
It is to be observed, too, that the calcula- 
tions on which the despatch proceeds, are 
founded. upon the assumption that each sub- 
scriber would, after the expiration of the 
first few years, become entitled to an annuity 
at the age of forty-five, in which event, 
according to the calculations, he would in 
no case have paid half the value of his annu- 
ity ; and it seems probable, therefore, that :t 
was not thought necessary to provide for the 
excess of the subscriptions. 


In that view of the case, what has occur- 
red in this instance and in others, would be 
left unprovided for by the contract ; and it 
being clear that the subscription was proper- 
ly payable into the Fund, there would seem 
to be no ground for taking it out again. 


The case does not appear to their Lord- 
ships to be one to which the doctrine of re- 
sulting trust could be applied. 


After weighing all these considerations on 
the one side and the other, the better opinion 
appears to their Lordships to be that, if 
this case was to be decided upon the first 
point only, the decisiou ought to be in favor 
of the appellants, the East India Company ; 
but their Lordships have not come to this 
conclusion without great doubt and hesita- 
tion, and they very much ineline to the 
opivion that this contract does not provide 
for the event which has occurred, and thar, 
in order to determine the rights of the 
parties, what has subsequently occurred must 
be looked at, not, indeed, for the purpose of 
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varying the contract, but for the purpose of | make, additional payments to the Fund 
supplying what has been left unprovided | We also find that it waa not until the yea 
for by it. They proceed, therefore, to the f 1850 that any question was raised as to thi: 
consideration of the second point.—-Whether | practice of refunding: and that the questior 
the respondent became entitled to the refund | then raised was not as to the right of the 
of his excess of subscriptions by virtue of | subscribers to the refund, but as to the 
nny subsequent contract, or by reason of any | expediency of continuing the practice 
conduct or course of dealing on the part of ' that the Company then, so far from assert 
the East India Company, or of the Trustees? | ing that the subscribers were not entitlec 
er a ae .. , | tothe refund, desired the Madras Govern 
It is material in considering this point, in! wont to adopt auch measures as migh 


the first place, to observe the position in sao n e TR T Gat 
which the East Iadia Company stood under | ee ga =P 


the contract. By the contract, whatever its 
effect may have been in other respects, tho 
annuities were to be provided for by the 
contributions of the subscribers and the 
contributions of the Company. These con- 
tributions were to be received by the Trust- 


ees, and applied by them to make good the | 


annuities, and the deficiency was to be 
supplied by the Company. The Company, 
therefore, had u direct and immediate inter- 
est in the application of the Funds by the 
Trustees. The Trustees were responsible, 
not merely to the subscriptions, but to the 
Company, for the due application of the 
Funds. The Company, then, being in this 
position—having the right to call for the 
accounts of the Trustees, and to check and 
coutrol those accounts, we find that the 
practice of refunding to subscribers the 
excess of subscriptions beyond the half- 
value of the annuity, commenced as early 
as the year 1834 : for in that year there was 
a refund to Mr. Harris on this account. 
We thon find that, in the year 1838, accounts 
of the Trustees in which this refund ap- 
peared, were laid before the Government of 
Madras, and that in the same year, 1838, 
the Rules of the Fund were published at 
Madras, and that, by the 16th of those 
Rules, as published, it was expressly stated 
that the contributions of the subscribers in 
excess beyond the half-value of their annui- 
ties, were to be refunded. We further flod 
that this course of refunding to subscribers 
the excess of their subscriptions was con- 
tinued by the Trustees in the years 1837, 
1843, 1845, aud 1848 ; that accounts of the 
Trustees, showing these refunds, were laid 
before the Court of Directors; and that no 
objection was made to them, although on 
other mincr points objections were raised 
and the accounts were required to be recti- 
fied ; and although, in the year 1841, the 
attention of the Government was directly 
called to the point, and inthe years 1844 and 
1847 they were required to make, and did 





tice ; that, with this view, they submitter 
the question to the consideration of the sub 
scribers; and that, upon the subscriber: 
adhering to the practice, they did not, u 
the first instance, persist in objecting to i 
otherwise than by threatening to reduce th 
interest upon the excess of the subscriptions 
—a threat, which it appears, they did no 
carry into effect. Ultimately we find that 
later in the year 1851, they objected to ths 
refunds being made at their expense, ane 
that in the year 1853 the system of re 
funding was put an end to by the new Rule 
proposed by them, and adopted by the vote 
of the subscribers. Upon these facts, thi: 
part of the case appears to their Lordships ta 
present two questions for their considera 
tion :—ls¿ whether, assuming the practice 
of refunding to the subscribers the excess 
of their subscriptions beyond the half-valus 
of the annuity not to have been warrantee 
by the original Rules, there was not such ax 
alteration of those Rules as was suficien 
to warramt it; and, 2ndly, whether, even 
if there was no such alteration of the Rules 
the Company have not, by their conduct 
precluded themeselves from disputing th» 
tight of the subscribers to the refund. 


With respect to the first question, by Rula 
30 of the Bengal Regulations, all question» 
proposed at a general meeting, whethe 
annual or special, were to be determind by » 
majority of three-fourths of the members 
and upon all general questions, involving 
amongst other things, any essential addi 
tion to, or alteration in, the original rules ane 
principles of the institution, all ‘subscriber. 
in India were to be allowed to vote ; but nu 
decision upon such question was to be valid 
or to have any effect, until sanctioned ana 
approved by the Court of Directors of th» 
East India Company, whose decision wa 
in all cases to be final. This rule became 
purt of the original’ Rules of the Madra 
Fuud. The Rules of that Fund, publishes 
in 1839, having contained the provision 


1865. | Privy 





e =e ae e u o 


that the excess beyond the half-value of the 
annuity should be refunded, the question 
whether that practice should be abrogated 
was put to`the vote at a special general 
meeting of the subscribers held on the 26th 
September 1850, and it was determined by 
@ majority of more than three-fourths that 
the practice should not be abrogated. There 
was here, therefore, upon the assumption 
that the original Rules did not warrant the 
practice, a clear alteration of those Rules, 
made in conformity with the 80th of the 
original Rules, and this alteration, if sanc- 
tioned and approved by the East Iudia Com- 
pany, was valid and effectual, 


Now, how did the Court of Directors deal 
with this alteration of the Rules? They 
did not repudiate it; but they directed the 
interest upon the excess of the subscriptions 
to be reduced—a direction, however, which 
was not carried into effect. If the case had 
rested here, they might, in the opinion of 
their Lordships, well be taken to have sanc- 
tioned and approved this alteration of the 
Rules ; but it appears that they afterwards 
in the same year, 1851, protested against any 
further refunds being made at their expense, 
and, although they did not rest upon this 
protest, but subsequently, in the year 1853, 
in some measure treated the alteration as 
valid by again, in effect, submitting the 
question to the votes of the subscribers upon 
the new Rules which they at that time pro- 
posed, and which were then adopted, they 
dv not appear ever to have withdrawn their 
protest, and the course which théy adopted 
in proposing the new Rules may well ba re- 
garded as having been resorted “to for the 
more conclusive settlement of the question. 
If the subscribers had not adopted those 
Rules, the Company could not, as their Lord- 
ships think, bo held, in the face of their 
protest, to have sanctioned and approved this 
alteration ; and upon the whole, therefore, 
their Lordships consider that, whatever effect 
may be due in other respects to what possed 
as to the alteration of the Rules, it would be 
going too far to hold that the resolution of 
the subscribers in 1851 effected such an 
alteration as rendered it obligatory upon the 
Company to refund the excess of the sub- 
scriptions, ‘There remains, then, on this 
second head of the case, the question as to 
the effect of the course of dealing and con- 
duct on the part of the Company and of tae 
Trustees. . 


Now, it appears to their Lordships to be 
put beyond all doubt, by the evidence in 


THE WEEKLY REPORTER, 





pO a a ——— _— 


Counedl. 


ee o — 


this case, that the Company sanctioned the 
refunds which were made, and sanctioned 
them, not merely with reference to tho 
individual subscribers to whom they were 
made, but, generally, as having heen made 
in the due course of practice. The Com- 
pany’s despatch of the 6th February 1850, 
admits this to have been the case. Their 
course of proceeding, in submitting the 
question to the votes of the subscribers in 
that year, involves the same admission ; 
and there fs, indeed, hardly a step in’ all 
their proceedings, from the time of the in- 
stitution of the Fund in the year 1828, 
which does not lead to tbat conclusion. In 
determining the consequences which are to 
follow from this conduct on their part, we 
must again revert to their position, aud to 
that of the Trustees. The Company stand 
in the position of the ultimate beneficiaries 
of the Fund with which we have, in this 
case, to deal, subject to prior trusts for the 
benefit of the subscribers. 


The Fund, as established in 1825, was 
instituted on their suggestion, and for the 
purpose of carrying out their views of pro- 
moting more rapid succession among the Civil 
Servants of their establishment. The Trust- 
ees were bound not to them only, but to the 
subscribers also, for the due management of 
the Fund, according to the Rules. If those 
Rules did not authorize the refund being 
made, it was a breach of trust on the part 
of the Trustees to make them, and in that 
breach of trust the Company were concur- 
ring. It was admitted on their part that, with 
respect to the refunds actually made, they 
had no right to complain ; but it was argued 
that the consequences of their conduct went 
no farther, and that they cannot be held to 
have sanctioned the right of the subscribers 
to the refund in other cases. Their Lordships, 
however, find themselves unable to give 
their assent to this argument. By the Roles 
of the Fand, published in the year 1888, 
the Trustees held out to the subscribers 
generally that they were to be entitled to 
the refund of the excess of their subscrip- 
tions beyond the half-value of the annuity. 
The Company, as appears from their answers, 
knew of the publication of these Rules very 
goon after they were published. By allowing 
the refunds which were made, more especial- 
ly after their attention had been called to 
the subject in the year 1840, they must, as 
their Lordships think, be considered to have 
authorized the Trustees to continue this 
Rule as to refund, as part of their rules. It 
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is to be considered, then, how the subscrib- 
ers were affected by the publication and con- 
tinuance of this Rule, and it appears to their 
Lordships that their positioa was much al- 
tered by it, 

To take, for instance, the case of this re- 
spondent : He was a subscriber to the Fund 
of 1818, and, according tothe Rules of that 
Fund, would have been entitled to an an- 
nuity of 600}. a year after payment of a spe- 
cifiąd sum. Ishe notjustly entitled to say 
that he paid the larger subscription to the 
Fund of 1825, and continued that subscrip- 
tion, upon the faith that he would be enti- 
tled to the larger annuity of 1,0001., and 
also to the re-payment of the excess of his 
subscriptions beyond the half-value of his 
annuity ? And further, is he not also justly 
entitled to say that, had he been aware that 
the Trustees or the Company would resist 
the re-payment of the excess of his subscrip- 
tions, he would have accepted his annuity 
on the first opportunity which offered after 
he had paid the half of its value, or even 
before that time, when his interests or 
his views rendered it advisable or convenient 
for him todo so ; and is not his having been 
deprived of these opportunities the result of 
the Company’s conduct ? 

The true result of this case, with refer- | 
ence to the point now under consideration, 
appears to their Lordships to be that the 
ultimate beneficiaries under the trust 
have authorized the Trustees to bold 
out to the prior beveficiaries advantages 
which were not warranted by the trust, and 
have thereby altered the position of the 
prior beneficiaries ; and their Lordships think 
that, under such circumstances, both the 
Trustees and the ultimate beneficiaries must 
be liable to make good to the prior beneficia- 
ries the advantages which have been so held 


out to them. 

The case was to some extent argued on the 
part of the Company as if the question had 
been simply this: whether the Trustees 
could recover at law against the Company 
any deficiency of the Fund for payment of 
the annuities occasioned by this practice of 
refunding ? But their Lordships do not take 
that view of the case; they consider that, 
whatever might be the case at law, there is, 
under the circumstances of this case, an 
equity by which the Company is affected. 
It was also argued, on the part of the Com- 
pany, that their condnet, and the conduct of 
the Trustees throughout, proceeded upon a 
mistaken supposition that the original Rules 
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of the Fand, resting upon the Bengal Rules, 
required this excess to be refunded, and that 
they ought not to be bound by conduct re- 
sulting from such a mistake, 


It would, perhaps, be a sufficent answer to 
this argument to say that there is no Bill to 
rectify any such supposed mistake ; but their 
Lordships do not desire to rest their judg- 
ment upon 80 narrow a point. 


Supposing the case to be entirely open 
upon this point, could the Company, and 
could the Trustees, under the circumstances 
of this case, be relieved from the conse- 
quences of this alleged mistaka ? Their 
Lordships are of opinion that they could not. 
They think thatit would be an answer to 
such a case of alleged mistake that, when the 
Trustees made the representation as to the 
refund of the excess which is contained ia 
the Rules of 1838, and when the Company 
sanctioned that representation being made, 
they had possession of all the documents, 
and the full means of judging whether the 
Bevgal Regulations did or did not give the 
right of refund ; and farther that, whether 
the Bengal Regulations did or did not give 
that right, the Company had the power of 
determining whether it should or should not 
be given at Madras; and yet further 
that the conduct of the Company, and 
of the Trustees, has altered the position 
ofthe subscribers. They think also that, 
if this case was at all to be dealt with -upon 
the footing of mistake, it would follow thet 
the contrac@must be wholly undone, and the 
parties be restored to their original rights, 
and that tdle conduct of the Company bas 
placed the subscribers in a position in which 
they cannot be restored to thoselights. The 
subscriptions which have been paid beyond 
what ought to have been paid might, indeed, 
be refunded, but the parties could not be set 
right ns to the period when they would have 
taken the annuity. Itis hardly necessary 
to add that the case appears to their Lord- 
ships to be more strong against the Company 
from their having been parties to the con- 
tract, and having bound their Civil Servants 
by covenant to the observauce of it. 


Upon this second head of the case, there- 
fore, their Lordships are of opinion that the 
Company, though not bound by any positive 
alteration of the Rules, are precluded by their 
conduct from disputing the right of tho re- 
spondent to bave the excess of his subscrip- 
tions beyond the half-value of his annuity 
refunded to him. 
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ther the nght to the refund of the excess of 
his subscriptions which the respondent ac- 
quired hus been in any manner lost or de- 


stroyed. It was contended on the part of the | 


appellants that it had been lost or destroyed, 
because the revised Rules of 1853 did not 
contain the provision for refund which was 
contained in the Rules of 1838, and the 
respondent, being a subscriber to the Fund, 
was bound by those revised Rules; but it 
does not appear to their Lordships that the 
revised Rules could operate retrospectively 
to destroy rights which had been acquired 
before they were passed. 

Upon this point, therefore, the question, 
as their Lordships view it, is, whether the 
respondent had or had not, hefore the re 
vised Rules were passed, acquired a title to 
the refund of the excess of his subscriptions ; 


THE WEEKLY REPORTER. 


We come then to the third question, whe- 





4 





Counci. gi 


a - =- — oo 





i ity, the onus proband: 18 on the peison making the 


avei ment. 

In the examination of such questions, the Privy 
Council will look to the bioad principles of justice 
and equity, and discourage meie technical objcations 
not affecting the merits of the case, and more especi- 

ally digcountenance the invention of new grounds of 

| dispute which have oecuiied in the enurse of the liti- 
gation, and which were not even mentioncd at the 
commencement of it as the cause for promoting the 
suit. 


Tue parties to the present litigation are 


| the Ranee and Zemindar of Ramuad, the 
appellant, 
| pooram, 


and the Zemindar of Yettia- 
the respondent They are the 
owners of two zemindaries in the vicinity 
of each other, and the primary question was 
one of boundary: whether certain disputed 
lands belonged to the one zemindary or the 
| other ? 
|! A very long litigation ensued, in the 
| course of which several decrees were pro- 


and their Lordships are of opinion that he! nounced by the Courts below; but the 


had : for in the year 1852 he had accepted 
the annuity on condition that the excess of 
his payments should be refunded to him. 
The Trustees, it is true, refused to receive 
this conditional acceptance, butin their Lord- 
ships’ judgment, for the reasons alrendy 
given, it was an error on their part not to 
have done so, and the respondent cannot, as 
their Lordships think, be affected by this 
erroneous judgment of the Trustees. They 
think, therefore, that tho respondent’s title 
to the refund was complete in 1852, and was 
consequently unaffected by the revised Rules 
of 1854. Their Lordships, therefore, will 
humbly recommend Her Majestxto dismiss 
this appeal, and, their judgment agreeing 
with that of the Court in India, to dismiss it 
with costs. 


The 20th July 1859. 
_ Present: 


Lord Kingsdown, T. Erskine, Dean of the 


Arches, Sir E. Ryan, and Sir L. Peel. 


Arbitration—Onus proband! (Aver-~ 


ment of improper consent)—Privy 
Counoll (Practice of). 
On Appeal from the Sudder Dewanny 
Adawlut of Madras. 
Ranee Purvatha Vurdhay Nauchiar, Ranee 
and Zemindar of Ramnad, 


versus 
Jayavera Ramakomara Ettyapa Naicker, 
Zemindur of Yettiapovram. 


Where it is averred that the consent of one of the 
parties to an arbitration was obtained by threats, and 
through undue influonce exerted by persons in author - 


important decrees with which we have to 
denl, are a decree duted the 81d of May 
1841, and a decree bearing date the 28th 
of Apitl 1853. Both these decrees have 
been appealed from: the decree of May 
1841 by special leave from Her Majesty. 

| On the 23rd of August 1834, M:i Black- 
burn, the Collector of Madura, within whose 
Collectorship Ramnad was situate, made an 
award whereby he decreed that all the lands 
in dispute, amounting to 4,016 coorookums, 
belonged to the zomindary of Ramnad. 

By the decree of the 3rd May 1841, the 
Sudder affirmed the order of Mr. Elhot, 
dated [lth November 1839, setting asıde 
this award. 

As this award and decree embraced the 
whole property in dispute, it was perfectly 
obvious that the first consideration was, 
| whether the decree of May 1841 was well 
' founded or not; or, in other words, whether 
| the award wus to be deemed valid or not ? 
If the award was valid, all subsequent pro- 
ceedings necessarily fall to the ground. 
Their Lordships, therefore, determined, in 
the first instance, to confine the argument 
to that question, aud to dispose of it. 

For the purpose of duly considering the 
decree of May 1841, and the validity of the 
award, it will be necessary to take a short 
view of the circumstances which gavo rise 
to the dispute betwoen the parties, and 
which led to the making of that award. It 
may be that, if any doubt arises as to the 
neunig of any of the written instruments, 
their meaning may be more satisfactorily 
uscerta‘ned by reference to the preceding and 
, the surrounding circumstaucos, 





r 


It can hardly be necessary for the pur- 
pose we have uow in view, to take into 
consideration anything which occurred after 
the decree of May 1841, for such circum- 
stances can scarcely hava even a remote 
reference to the award itself, or to that 
decree. 

Jt. appears that at an early period, 
whether in 1813 or not matters little, dis- 
putes had arisen respecting the boundaries 
of the zemindaries and the lands in question. 
In January 1823 a native punchayet was 
convened, with a view to settling the 
- question in dispute. They failed to make 
any arrangement, and the ordeal prescribed 
by Indian custom was not carried into 
effect. 

Thus things remained till April 1833. 
It is useless to attempt to ascertam the 
reason why the question remained so 
stationary. Atthe time last mentioned, 
the zemindar of Yettiapooram petitions 
the Board of Revenue to give effect to 
this native punchayet, and we think, look- 
ing at the nature of the ordeal, it is not 
surprising that the Board refused its con- 
sent. 


The dissensions respecting these lands, 
however, not only continued, but led to 
broils and bloodshed, so that it became the 
duty of the Government to interfere. The 
Government did interfere accordingly, by 
letter addressed to the Board of Revenue, 
dated 12th July 1838. That document, as far 
at least as we are able to ascertain, is contained 
in an extract from the proceedings of the Sud- 
der Adawlut, under date the 3rd of May 
1841; and there it is stated,‘‘ It is, moreover, 
shown by the above proceedings that, on the 
12th July 1833, Government, in a letter 
addressed to the Board of Kevenue, parti- 
culaly ordered that, in the event of the 
matter being referred to the arbitration of 
either of the Collectors of Madura or Tin- 
nevelly, the principals should be required to 
enter into a bond, binding themselves to 
abide by the decision; and further de- 
clared “the Collector himself not competent 
to decide the case, except on the mutual 
consent in writing of the litigating parties.” 
That is all, we believe, that can be found of 
the precise contents of this very important in- 
strument. It is also, we should observe, 
however, set forth, to a certain extent, in a 
petition which is to be found at page 19 of 
these proceedings, line 27. It is rather in 
different terms, but it is to the same effect. 
The disputed Jand was at that time under 
attichment, 
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Now, all these facts and circumstances 
must have been known to both parties. 
The subject in dispute, the vain attempt 
to settle by the native punchayeé, the in- 
terference of Governmeut by attachment, 
and, unless the Collector was wholly 
regardless of the positive ordres of his 
Government, the parties must have been 
apprized that no settlement by arbitration 
could take place without their cousent. 

We mnst now inquire what took place 
between the Collector of Tinmevelly and 
the parties to this suit, or rather between 
the Collector and the zemindar of Yettia- 
pooram, for, no doubt, the zemindar of 
Ramnad gave bis consent to the urbitration 
in adequate terms, and was bound by euch 
consent. 

So far as appears, it is probable ees 
were some previous communications ; but 
the first written communication now appear- 
ing from Mr. Eden, the Collector of Tin- 
nevelly, was written on the 30th of June 
1834, and it will be found at page 55, No. 
106. The letter is to tite following effect ;— 

“As I have to ask you certain questions 
regarding the dispute of the boundaries of 
the village Mauvliyoodi, belonging to your 
pemindary, and of the villuge Peroouauli, 
attached to the semindary of Ramanada- 
pooram, you are hereby required to conati- 
tute a vakeel (attorney) in whom you have 
confidence, and employ him to appear on 
your behalf before me with your mookhtear- 
namah (power of attorney).” 

Perhaps, there was some ambiguity ‘In 
this letter, but to ascertain exactly what 
passed, we muet look at the whole. The 
ambiguity “arises from their being no mention 
of arbitration in «express terms. The 
requirement of a vakeel was according to 
usage, and the power of attorney, if not 
required by the orders of Government, was 
& proper precaution. 

What occurred immediately after the 
receipt of this letter of the 20th of June we 
do not accurately know, but it appears that 
an order was issued by the Collector, ora 
letter written by him, dated July the 4th ; 
unfortunately, again, we only know the 
contenta of that letter from the petition of 
the zemindar, dated the 9th of July 1834, 
which is to be found at page 267, No. 280. 
Now, making due allowances for tranalation 
and eastern modes of expression, this peti- 
tion, or letter, gives the clearest evidence 
of the course of the transaction. It shows 
what the zemindar understood, and what 
It recites the sub- 
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itance, ag we conceive, of the oder of July 





‘he 4th, namely, that he was to senda 
wnkeel with power of attorney, not merely 
Oo answer questions as to the boundary, 
mt to admit proposals for the settlement 
wf the dispute, and he states that he sends 
he vakeel accordingly. That is the sub- 
“tance of that letter, aud it is thus recited 
n the petition :— 

“In obedience to your order, dated the 
tth of July, directing me to send my 
tuthorized vakeel with a mookhtearnamah 
© angwer in person cettnin questions put 
© hint regarding the boundary dispute be- 
ween the village of Mauveleday, attached 
w my zemindary, and that of Puroonaulee, 
‘tached to semindary of Rumanadapooram, 
end to admit any proposal which might be 
nade for the settlement of the raid dispute.” 

Looking at all the circumstances, it docs 
mot appear to us that any real doubt can 
mrise as to the menning of this letter. 
Where is no real ambiguity in the ex- 
ession “proposal for a settlement.” To 
sonsent to a mode of arrangement is to 
“ousent to an arrangement of the matter in 
Kispute in a particular mode. It would 
‘eally be absurd to say, I consent to any 
mode of arrangement you please to point 
sut, but I will not be bound by what is 
lone under it. Ifthere were a shadow of 
Koubt, which we do not think there is, the 
<onclusion to this letter would remove it. 
Khe conclusion is to be found at page 268, 
and it is in these words: ‘Therefore I 
equest your Honor will be pleased to 
‘nquire into my case, aud pass a just de- 
‘iBion,”’ . 

The next step in this case ia fhe mook- 
earnamah, or power of attorney, which, 
ough apparently dated on the 9th of June, 
m this pat of the proceedings, is mani- 
restly of the date of July the 9th, the date 
€ the petition, part of which has just been 
ead, This document is No. 279, at page 
“67, and it is to be read, jf it be obscure 
t all, in conjunction with the petition 
vo. 280 on the same page, stating that the 
akeel was appointed for the settlement of 
Mie case. The mookhtearnamnh states : 
A boundary dispute having arisen between 
Ihe village uf Mauveloday, attached to my 
eemindary, and that of Paroonalee, attached 
o the zemindary of Ramanadapooram ; and, 
8 I appoint you, my mookhtear vakeel, ta 
Kiend the Hoozoor Cutcherry of Tinne- 
lly, to answer all the questionx put to 
ou, and to admit any proposnl which may 
e made for the settlement of the said 


THE WEEKLY REPORTER. 


Counetl. 3s 


dispute, do hereby declare that I will 


abide by the arguments regarding the above- 
suid dispute.” 

We are all of opinion that this power of 
attorney, though not framed with the preci- 
sion which ought to be found in every legal 
instrument, still adequately expresses the in- 
tention of the grantor, making due allowance 
for the vagueness which is inherent in most. 
Indian documents. It authorizes the vakeol 
by if appointed to act on behalf of the 
grantor for the settlement of these very 
disputes, Provided the vakeel wus duly 
authorized by his principal, no doubt has 
been raised, nor could, we think, have been 
raised, that the deed of consent executed 
by him on the 10th of July was, to all 
intents and purposes, sufficient, unless the 
signature of the principal was irdispensa- 
ble. 

Tke document now referred to is 
No. 281, at page 268 : ** I do hereby consent 
to abide by the decision of the Collector of 
Madura, who will come to the disputed 
limits, examine the accounts and other docu- 
nents which may be produced by both 
parties, and then settle the boundary dis- 
pute existing between the village of Booda- 
lapooram attached to the zemindary of 
Ramanadapooram and the village of Mauve- 
loday attached to the zemindary of Yetti- 
apooram : I have, therefore, executed this 
deed of consent.” Itis signed by the va- 
keel, in the presence of the Acting Collector. 

This deed of consent mentions a reference 
to the Collector of Madura. True it is thue 
the correspondence had been carried on be~ 
tween the zemindar and the Collector, not 
of Madura, but of Tiunevelly, withia «Lose 
district Yettinpooram was situate ; and it is 
possible that the zemindar might have ex- 
pected that Mr. Eden, the Collector of that 
district, would personally have made the 
investigation. This might have been so; 
but this expectation ig not of essence of the 
trananetion. The consent asked was not to 
an investigation cariied ou by Mr. Eden 
personally, hut to a settlement in a modu 
arranged by him, and this was done. 

The deed of consent was signed on the 
10th of July. On the (Lth Mr Eden writes 
to the gamiudar this letter, which is to be 
found at page 268, No, 282 :— 

«Your authorized vaksel, Coomaretoo 
Pillay, arrived here, and delivered me your 
urzee, dated the 9th instant, purporting thut 
you hnve executed to hin a mookhtearpamah, 
empowering him to admit any proposal 
which might be made fur the settlement of 
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the boundary dispute between the village of | 


Mauveloday attached to your zemindary, and 
that of Paroonalee attached to the zemindary 
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Here was ample notice to the zemindar of 
what had been arranged ; and this was the 
time to have remonstrated against the pro- 


of Ramanadapooram, without raising any | posed settlement, if it appeared to the ze- 
objections that he must again consult with! mindar to be unjust, or if bis wakeel had 
you on the subject. When I consulted with : exceeded the powers with which he had 
your vakeel on the subject of this boundary | been entrusted. 

dispyte being one of long standing, of the| Jt does uot appear that any remonstrance 
loss in consequence entailed on the ryots and | was made, or any dissatisfaction expressed ; 
others, of those which must be incurred | and surely, when such opportunity offered, 
hereafter, ifthe dispute be not settled, and | this is stringent proof that the arrangement 
also of the measures which shoald be adopted | was consonant with the original intention of 
in arranging the matter, so that the people | the zemindar, and was not deemed by him 
might enjoy peace, I perceived that it would | prejudicial to his interests. But if any 
be better for the parties to have the dispute: doubt could possibly be said to have existed- 
decided by the Zillah Authorities, on consi-! upon any of these questions, the subsequent 
deration of the proofs adduced by both par- | history of the transaction will assist ua im 
ties ; moreover, itis nlao better for them to; coming to a just conclusion. 

have their dispute settled by a single anthor- | Proceeding in order of time, the next do- 


ity than to have to do with two ; and it is 
further better for them to have it settled by 
the. Principal Collector of Madura, who is 





cument in dute is from the Collector of Ma- 
dura to this zemindar, dated July 14, 1884. 
It is the document No. 284, and is to be 


well acquainted with the particulars of your | found at page 269 :-— 


ease, because he was last year the Collect- 
or of this zillnh ; aud, as he is also able to 
understund all the particulars of the oppo- 
nents’ (the inhabitants of Ramanadpooram) 
case, he is in consequence well acquainted 


« The Collector of Tinnevelly having in- 


‘formed me, through a letter giving cover tc 


the deed of consent executed by you, agree- 
ing to have the boundary dispute between 
the village of Mauveloday attached to youn 


with the whole particulars of this dispute, | zemindary, and that of Paroonalee, attachec 


IL have, therefore, determined that it will be 
better for you to have the dispute decided by 
the Principal Collector of Madura than by 
myself, and have obtained the consent of 
your vakeel, Coomaretioo Pillay, to the 
above said proposal. 


to the zemindary of Ramanadapooram, de 
cided by me, as also the other documents, J 


. will come, on the 25th instant, to the dis 


puted limits to settle the dispute ; conse- 
quently you should come on the morning o: 
the above said date to the spot in question. 


“ I have communicated these particulars | with the qgcounts and other documents cn- 
to the Principal Collector, who will go to) nected with the case.” 


the disputed limits on day fixed, in order 


to settle the boundary in dispute, and will: 


instruct you to be present there on that date. 


By thig letter Mr. Blackburn, the Col. 
lector of*the Madura district, gives to thi 
zemindar notice of an intended meeting, fow 


You should go personally to the said spot on | the investigation aud settlement, reciting 


that date without failure, whatever business 
you msy have, and produce before him the 
accounts, documents, and witnesses to es- 
tablish yoar case, and awnit his decision. If 
you fail to do so you can expect no redress.” 

This letter is a translation, which may 
account for some of the expressions, for it 
could hardly have been so written in the 
original. Itis a document of very consider- 
able importance, as affecting the preeent 


the consent given by the vakeel to have the 
dispute settled by him, the Collector. 

This document was forwarded to the 
zemindar in a despatch from Mr. Eden 
dated July the 17th, and is to be found alse 
at page 269, No. 283 :— 

“ Mr. Blackburn, the Principal Collecto 
of Madurn, has transmitied through me ax 
Enayetnamah to your address, which 1 
herein inclosed, stating that he will, om 


question, It states the arrival of the vakeel, | Friday the 25th instant, proceed to the vil 
Mr. Eden’s consultation with him, the deter- : lage of Paroonales, to settle the boundary 
mination, on consideration of all the circum- ! dispute between the village of Mauveloday 


stances, to refer the settlement to the Col- | 


attached to your zemindary, and that cœ 


lector of Madura, as best acquainted with the ; Boodalapoorum, attached to the zemindar: 


facts, the consent of the vakeel thereto, and 
onlls upon the zemindar to attend the invest- 
igation. 


| of Ramanadapooram.’ As the Collector will 


go to tbe disputed lands and settle the dis 
pute, and as I have ordered Veerabuddera. 
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pullay, the acting Naib Sheristadar of this | parties is indispensable to such a proceeding 


Collectorate, to go to the spot on the same | by ‘arbitration. 


Consent means a willing 


date, that he may explain to the Collector | consent, not a forced consent, which would 


all the circumstances regarding your case, I 
think the whole matter will be justly decided, 
and you may consult with the said Veera- 
bndderapullay regarding the said dispute as 
you may think proper. I think it is also bet- 
ter for you to send your authorized vakeel, 
who is well acquainted with the matter of 
this dispute since the time of its commence- 
ment, with mooktearnamah, to the effect that 
he may spenk everything on your behalf, and 
cause documents and witnesses to be pro- 
duced before the Collector. Therefore you 
should act accordingly.” This appears also 
to have been an extract, and the substance of 
16 is to give the zemindar notice to attend 
the Oollector of Madara by his vakeel. 

Here again, upon the receipt of this de- 
spatch of the 17th July from Mr. Eden, was 
an opportunity for the zemindar to pause 
and make any representation that he deemed 
proper. Let us see what he actually did say 
onthe receipt of those documents. It will 
be found at page 269, No. 285, and is a 
letter to Mr. Eden, dated July the 19th. 
He recites in substance what had occurred, 
and says, “f the case will doubtless be decided 
justly.” 

We believe that we have now reviewed 
all the important evidence bearing upon the 
question of the consent of the zemindar to 
the investigation of the case by the Collector 
of Madura, and the settlement by him. 

The next step towards ascerjaining the 
validity of the award, would be to consider 
how the Collector of Madura fulfilled the 
daties he had undertaken ; but, before say- 
ing a word as to that part of the case, which 
has scarcely, if at all, been the subject of 
this discussion, we will dispose altogether of 
the question of consent, to which the main 
argument on behalf of the respondents has; 
been addressed. 

It has been said that, if the zemindar did 
give his consent to the arbitration, it was 
not a willing consent, but was obtained by 
threats, and through undue influence exerted 
by persons in authority. Now, the onus 
probandi of an averment of this description 
must neeossarily fall on those who make it. 
Where is the evidence ? 

True it is that the proposal originates with 
the Government, who are anxious to put an 
end to dissensions occasioning riot and blood- 
shed; but what are the instructions issued 
by the Government to which I have alrendy 
referred ? They are, that the consent of the 


bea mere mockery ; and so the Collectors 
must have understood the order. If they 
used either fraud or force, they disobeyed 
the Government, end were guilty of a breach 
of duty. Then we say, where is the evi- 
dence ? We cannot presume such gross 
misconduct. 

Now, in searching for evidence on this 
head, there was bat one expression in one of 
the letters which was prominently brought 
to our notice, and thatis an expression in 
No, 282, page 288, and is to the following 
effect :—“If you fail to do so” (that is, to 
attend the Collector of Madura for the pur- 
pose of settlement) “ you can expect no 
redress.” 

Upon this we observe : frst, that this letter 
was written after the consent had been given, 
and, therefore, could not affect it; second- 
ly, that it related not to the consent itself, 
but to the production of evidence to the 
arbitrator ; thirdly, that the zemindar had 
previously made application to the Governr- 
ment on this subject, and had prayed for the 
execution of the punchayeé of 1823, and this 
expression evidently meant : If you will not 
avail yourself of this opportunity, you can 
expect no assistance from the Government. 

That the Collectors were anxious to fulfil 
the wishes of the Government, and obtain x 
settlement of these disputes by arbitration, 
cannot be doubted, and it may be assumed 
(though there is no evidence on that point). 
that they used the influence of their positioun 
for that purpose ; but their doiug so, amount- 
ed neither to fraud nor coercion, A repre- 
sentation of the mischiefs which resalred 
from the existing disputes, and the difficulty 
of a settlement in the ordinary mode, tu 
order to indace the consent of the zemindar 
to a termination of the disputes by referenca 
to a Governament Officer, well acquainted 
with the local circumstances, is perfectly 
consistent with justice and equity, and mani- 
festly most beneficial to the parties concerned. 
Indeed, the documents and evidence, whea 
litigation did commence, present a melan- 
choly contrast to the proceedings which were 
taken by Mr. Blackburn. 

Their Lordships are of opinion that there 
is no evidence to substantiate the charge of 
the consent of the zemindar having been 
obtained by fraud, undue influence, or coer- 
cion. Wherever a strong expression is to be 
found, itis for the purpose of inducing the 
gemindar to follow up his own consent, which 
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had already been given, and to produce the į 
evidence necessary to establish his claim and 
protect his own interests, If there had been 
any evidence that the consent had been ob- 
tained under coercion, or by undue inflaence, 
we must observe that, in the subsequent pro- 
ceedings, the zemindar had most ample op- 
portunity, over and over again, to have pro- 
duced before the Court evidence to establish 
such a charge, but he never attempted to do 
s0. 
original plaint, filed in 1836. 

One other objection remains to be con- 
sidered. It was insisted that the zemindar 
was not aware of the finality of the proceed- 
ings. Itis somewhat difficult to discover 
low to consider this objection, for we do not 
find that it is sapported by anything that the 
zemindar said or did st the time. What is 
there in the nature of an arbitration which 
gives rise to an apprehension that it should 
not be nal ? True it is, that, if compared 
with the proceedings in the Courts of the 
Company, an arbitration cannot pretend to 
vie with them ia the abundance of interme- 
diate proceedings, the number of decrees, 


acceding to an arbitration was to adopt an 
alternative by which the question in dispute 
might be settled, and recourse to the Civil 
Courts avoided. The zemindar could hardly 
expect that an arbitration would be atiended 
with similar dilatory processes, even if he 
were enamoured of them, which we can hard- 
ly presume. 

But then the ingenuity of Counsel has sug- 
gested, that by analogy toa punchayet under 
the Regulation, the arbitration might be sub- 
ject to appeal. 

Now, looking at that Regulation, we ap- 
prehend that appeal from a Regulation pun- 
chayet could take place only where there was 
a flagrant violntion of the first principles of 
justice ; and, if a similar disregard of those 
principles had existed in the present case, we 

cannot doubt that a Court of Justice might 

Set aside the swnd. We cannot, however, 
discover any indisposition in any of the 
Judges through whose cognizance this ease 
has since passed, to set aside an award, 
even upon the slightest pretences. There 
is nothing, therefore, in these proceedings to 
sustain this objection. 

The next stage would be the execution of 
the du ies of the arbitrator, which will 
oceupy us but avery few moments, for it has 
not been contended that Mr. Blackburn was 
guilty either of partiality or negligence. 
He appears to have taken every means in his 


He never made such a charge in his | Zillah 


| 
| 
appenls, and reviews ; but the very object of 
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power, by the examination of the land in 
dispute ; and, by a consideration of all the 
evidence, oral and documentary, which was 
brought before him, to arrive at a just 
conclusion. 


It is meet, however, to apply our atten- 
tiou, before we proceed further, to the ren- 
sons assigned by the Court of Sudder Adaw- 
lut for their decision on the 3rd of May 
1841. They state that they agree with the 
Judge of Madura in setting aside the 
award, becnuse the Collector did not obtain 
an agreement in writing from the zemindar 
himself, binding himself to abide by the 
award. So that they were of opinion that a 
consent in writing signed by the vakeel, 
who had been duly authorized by a power of 
attorney executed by the zemindar himself, 
was not a sufficient authority. They cite no 
law, no custom, and no principle for this 
couclusion. It is, we believe, notorious that 
persons ip the positionof this zemindar were 
in the habit of tiansacting business through 
their vakeels, so that there does not appear 
anything unusual in the consent being given 
by a vakeel. And in the absence of all 
positive law to the contrary, we are of opi- 
nion that the zemindar was just as compe- 
tent to bind himself by a duly authorized 
ngent, as he was to sign the consent with his 
own hand; and that he did give the au- 
thority to the vakeel is not disputed. We 
think, therefore, that this objection to the 
award cannot be maintained. 


Some notice is taken of the ahsence ofa 
bond to abie by the decision. Now, assum- 
ing that the Government (for we have merely 
nu extract) ‘did direct this to be done, and that 
they did not mean a written agreement only, 
how does the absence of a bond affect this 
case? Why, simply that, by means of a 
bond, there might be an easier mode of 
enforcing the award, 


- 


In the examination of questions like these, 
their Lordships are of opinion that it is their 
daty to look to the bread principles of 
justice and eqnity ; aud, whilst they are 
always willing to pay due deference to the 
Regulations which in part constitute the Law 
of India, to discourage in proeeedings of this 
description more technical objections which 
affect not the merits of the case, and more 
especial'y to discountenance the invention of 
new grounds of dispute which have occurred 
in the course of the litigation, and which 
were not even mentioned at the commence- 
ment of it, as the cause for promoting the 
suit, 
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We think thatit is satisfactorily proved 
that the zemindar gave, in adequate terms, 
and in a sufficiently formal manner, his 
assent to the decision by arbitration ; that 
during the whole proceedings he never re- 
tracted nor expressed dissatisfaction with 
the arbitration (indeed, it is stated that he 
Was sometimes personally present); and we 
deem it contrary to all justice that if he en- 
tertained the.ohjections now urged, he did 
not declare them at the proper time, but 
allowed the investigation to proceed, prepar- 
ed to take ndvantnge if the result was in his 
favor, and to dispute the arbitration if the 
decision wae against him. 

We shall humbly advise Her Majesty that 
the award of August 1834 is valid, and 
ought to be sustained, and that the decree 
of the Sudder Adawlut, of the 3rd of May 
1841, ought to be reserved, together with all 
other decrees that may be inconsistent with 
the maintenance of the award. And we 
shall further advise Her Majesty that the 
respondent should be condemned in all the 
coats incurred in this litigation. 


` The 27th July 1859. 
Present: 


Lord Kingsdown, Sir E. Ryan. Sir J. T. 
Coleridge, and Sir L. Peel. 


Mortgage (Bye-bil-wafa or Kut 
kubala)—Foreclosure—Limitation— 
Tender of Mortgage-money. 


On Appeal from the Sudder Dewanny 
a Adawlut of Calcutta. 


Prannath Chowdry 


VETSUS a 
Ramrutton Roy and others. 


Bye-bil-wafas or kut kubalas are redeemable like - 


ordinary mortgages, and subject to foreclosure 

It canno: be laid down, aia rule universally true, 
what, under Section 14 Regulation IIL 1793, a mot- 
gageo’ proceeding for a foreclosure under a mortgage 
-of the class of bye-bil-wafa simply cannot be prefered 
safter 12 ycars fiom the expi ation of which the con- 
‘ditional sale will become absolute, for this indis- 
-criminating ground of decision would inclade alke 
«adverse occupations, and those which had not the 
wemblance even of such a character, and would estab 
lish a bar arising fiom simple occupation, and not 
tie the laches of the demandant or of others before 

im. 

When a mortgagee not only seeks arsistance of a 
Court to give him possession of his pledge, but also 
to foreclose the mortguge, he must effect that object 
sin the mode prescribed by Section 14 Regulation 
“ML 1795, Section 3 Regulation IL 1805; and Section 
8 Keguilation XVII. 1306. 

Mere words in the form *of a protest which may 
eaccompany a tender will not defeat it, where they 
man reasonably be 1egarded as idle words. But the 
payment into Court of the mortgage-money, accom- 
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panied by a petition dispating the validity of the 
mortgages’s title to foreclose, and expressing an iu- 
tention amounting to a notice to sue the mortgagee 
to recover back the very money tendered, is not 2 
valid tender. 

Tis is an appeal from a decision of the 
Sudder Dewanny Adawlut gt Calcutta in 
favor of the respondent, a defendant in a 
suit wherein Baboo Prannath Chowdry- was 
the plaintiff, and Sri Motee Rovkea Begum, 
heiress of Beebee Noor Jeehan, Syed Aman- 
ally, and Ramrutton Roy, were the defeud- 
ants. . 

The snit, originally instituted in the 
Court of the Principal Sudder Ameen 
of the 24-Pergunnahs, and thence trans- 
ferred to the Civil Court there, was 
brought to recover possession of a house 
and land, under a foreclosure of a mortgage 
of the snme to the plaintiff, executed by 
Beebee Noor Jeehan and her hushand Meer 
Sydoo. The property mortgaged belong- 
ed to the wife alone. The title of the 
mortgagor, Beebee Noor Jehan, to the 
property which was the subject of the suit, 
was undisputed in this cause. The mort- 
gage, Which was of the class termed bye-bit 
wafa, or kw kubala, was effected by a deed 
of conditional sale for 4,001 Sicca rupees, 
with a further charge, under a second deed 
of the same nature, for 1,000 Sicca rupees. 
The first deed bore datc 11th Chyet 1231, and 
the second was dated 23rd Bysack 1232. 

The plaintiff contended that a foreclosure 
of the title to redeem had duly taken place, 
and, on that foreclosure, he sued for possession 
to perfect in himself the proprietary right to 
the lands free from redemption. Ramrutton 
Roy was the only one of the defendants who 
disputed the claim. He contended, amongst 
other things, that the claim to possession of 
the lands was barred by limitation of suit, 
aud the right to foreclose defeated by n due 
deposit of the mortgage-money under the 
Regulations hereinafter referred to. The 
pluutiff had, as the raspondent contended, 
wrongly refused to accept the money, and 
was, therefore, not entitled to foreclosure. 
He further coatended that, by a deed of sale 
from the representatives of the mortgagor, 
the plaintiff's former kut kubala, or deed of 
mortgage, had been rendered void. 

The first, second, and third points to be 
determined were stated by the Judge as 
follows. As, on the remaining points three 
in number, he passed no decision, it is uv- 
necessary to state them. ; 

`“ First point.— Whether or not limitation 
can apply, if the foreclosure has been effected 
after the lapse of twelve years from the 
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period fixed for re-payment of the amount 
of plaintiff's alleged deed of conditional sale ? 


“ Second.—Whiether the foreclosure in 
question has taken place in due course or 
not; whether in the foreclosure case, the 
amount due under the conditional deed of 
sale was paid by the defendant, under pro- 
test or not ; and whether the said defendant 
had any right to deposit the said amount or 
not ? 

°° Third.—When another deed of eale, 
referring to the snid two deeds of conditional 
` sale, and in lieu of the amounts specified 
therein, has been executed, which said deed 
of sale hus been set aside as invalid by the 
Court, then, has plaintiff or has he not again 
aright to sue under those two conditional 
deeds of sale ?” 


The Judge of the Civil Court of the 
24-Pergunnahs decided the first issue 
in favor of the plaintiff, the appellant; 
the second and third issues he decided in 
favor of the respondent ; and the remaining 
issues he judged it unnecessary to decide in 
consequence of his decision on the ‘second 
and third issues in the respondent’s favor. 
He dismissed the plaintiff’s suit with costs. 


On appeal by the plaintiff fiom that deci- 
sion to the Sudder Dewauny Adawlut, that 
Court, not unanimously however, reversed 
the finding on the first issue, and in effect 
decided that the plaintiff’e suit was barred 
by limitation. 

The defendent Ramrutton had not appeal- 
ed from the decision of the Lower Court on 
the issue as to the limitation of the suit; 
rod it was contended before their Lordships 
that the Appeal Court had not authority 
to reverse the decision of the Court below 
on that issue; but their Lordships think 
that the appeal of the plaintiff brought the 
whole cause before the Court of the Sudder 
Dewanny Adawlut, and that Ramrutton, 
who had the decision in his favor, was not 
bound to appeal from a finding unfavorable 
to him on a single issue, 


The instrument of conditional sale in this 
ease was described as one of mortgage on 
the face of the instrument itself. It was in 
the ordiuary form of a bye-bil-wafa or kut 
kubala. It contained a stipulation against a 
sale or mortgage to any body else by the 
mortgagor, and fixed, for payment of the 
money, a time certain, on the day after which, 
ifthe property were not redeemed, the sale 
of the lands was ‘to become absolute. A 
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this, time bad elapsed more than twelve years 
before the institution of the foreclosure pro- 
ceeding, it was contended, on behalf of the 
reapondent, that the claim was barred under 
the rules of limitation contained in Regula- 
tion II of 1793, Section 14, and Regulation 
II of 1805, Section 3, and the Court of Ap- 
peal, reversing on this point the ruling of 
the Court below, so decided. After the 
execution of ‘the mortgage, the mortgagor, 
Beebee Noor Jehan, under an instrument 
in writing, appointed. the defendant Ram- 
rutton, her attorney, to manage her affairs, 
and put him, as such, into possession 
of the property in question for herself. 
She thereby agreed to pay hima consider- 
able sum for his remuneration for such ser- 
vice; he was to pay certain debts which 
the instrument recites, including the appel- 
lant’s mortgage, which is expressly referred 
to and acknowledged therein, and an option 
was given to the defendant to purchase the 
property if he should be so minded. 


The defendant alleges that he purchased 
the property accordingly. In the former 
litigation hereinafter referred to he went into 
proof on this point, but he has not proved 
that purchase in this suit. 


The sixth issue related to that transac- 
tion. 


After the death of the mortgagor, dis- 
putes arose as to the property, and the 
defendant Ramrutton was continued in pos- 
session under a‘sentence of the Magi- 
trate, in a foujdarry proceeding for quieting 
the possession, who left the parties to pro- 
ceed by regular suit for the decision of thei: 
rights. 

A long litigation ensued between certain 
parties claiming the lands under an alleged 
gift from the husband of the mortgagor 
Beebee Jehan, and claiming also by heirship ; 
and Ramrutton, who claimed under the al- 
leged sole to him by Beebee Noor Jehan. 
In that suit the appellant intervened, . ac- 
cording to the practice of the Mofussil Courts, 
for the protection of his interests. He wens 
into evidence to prove his mortgage title . 
and the decrees which were made from time, 
to time, in the Courts in India in the pro 
gress of this litigation were expressed to be 
without prejudice to his claims as mortgagee 


The effect of this intervention on the 
question as to the limitation of his title 
to foreclosure, and to acquire possession of 
the property pledged to him will be subse. 
quently considered. 
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Finally, by a decision in the Privy Coun- 
cil, the suit of those plaintiffs against Ram- 
„utton Roy was dismissed. The decision 


in the Privy Council was made without | 
prejudice to the right of any person claiming ' 


under Beebee Jehan, and on the meaning of 
that reservation, and as to its effect on the 
alleged title of the defendant Ramrutton 
under the sale which be had set up, some 
discussion took place in the progress of the 
arguments in this case. Their Lordships, 
however, deem it unnecessary to express any 
epinion on this point, which is one not 
uecessary to the decision of this appeal. 


The questions to be considered nre whe- 
ther the appellant, the mortgagee, was barred 
by limitation from proceeding to foreclose the 
parties entitled to redeem him; and, if he 
were not so barred, whether he proceeded so 
us to foreclose such parties ; and lastly, the 
effect of such foreclosure on the suit which he 
instituted for possession. By Regulation 
III of 1798, a suit is barred “where the 
vayse of action shall have arisen twelve years 
before any suit shall have been commenced on 
account of it; unless the plaintiff can show 
by clear and positive proof that he had de- 
mnanded the mouey or matter in question, and 
that the defendant had admitted the truth of 
the demand, or promised to pay the money, or 
that he directly preferred bis claim within 
that period in the matters in dispute toa 
Court of competent jurisdiction to try the 
demand, and shall assign satisfactory reasons 
te the Court why he did not proceed in the 
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tion 14, a mortgagee’s proceeding for a 
foreclosure under a mortgage of the class of 
bye-bil-wafa simply, cannot be preferred 
after twelve years from the expiration of the 
time which the instrament fixes as the 
period of redemption by paymeut, and on 
the expiration of which the conditional sale 
will become absolute, for this indisc: ifainat- 
ing ground of decision would include alike 
adverse occupations, and those which had 
not the semblance even of such a character, 
and would establish a bar arising ftom 
simple occupation, and not from the laches 
of the demandant or of others before him. ` 
The contention, on the part of the respond- 
ent, indeed, was not pushed to that extent, 
and it was conceded that a possession con- 
tinuing under and in privity with, and with 
ackowledgment of the claimant’s title, would 
not operate as a bar, as, for instance, in the 
case of a trust, and the ordinary possession 
of n cestui gue trust, or trustee under it. 
These instruments of conditional sale have 
now an operation different from that which 
they originally had. They are mortgages 
now, redeemable like ordinary mortgages, 
and subject to foreclosure, There is some 
danger of falling into error in decisions as 
to the limitution of suits founded on them, 
if their old, rather than their present, cha- 
racter be regarded. As long as the transac- 
tion was one of sale, conditional at first, and 
absolute af a certain period afterwards by 
lapse of time, unless, on the prior perform- 
ance of a certain condition, the title to the 


land was on that condition terminating in 


suit, or shall prove that either frem minority | Re ditional i i 
avor o e conditional purchaser, the 


or other good nod sufficient cause he had | 


been precluded from obtaining redress.” 


In considering the effect of a Legislative 
bar on the suit of a plaintiff, created as it is 
here by general words, it is often important 
to regard the nature and object of the suit: 
the nature of the title to which the bar is | 
set up; who the parties are who raise the 
objection, and against whom it is raised. 
The bar from a twelve years’ possession 
under these Regulations does not depend 
simply on the length of possession, it may 
exist in favor of ove occupant and not of 
another; it may be powerful against one 
demand or one sort of claim, and be, at the 
sume time, inoperative as against others, 
-The time may run from a date prior or sub- 
sequent to the plaintiff’s title to possession. 
A ‘cause of action” is not prolonged by 
mere transfer of the title. It cannot be laid 
down, therefore, as a rule universally tive 


same as that of any ordinary owner, and a 
possession prima facie irreconcileable with 
it, might well be deemed adverse fiom the 
date of the completion of the perfect title 
in the buyer. 


But, if the transaction be viewed as it 
should now be regarded under the Regula- 
tions, as one of mortgage redeemable at any 
time by the mortgagor, or those claiming 
under hira, in privity with his title as 
mortgagor, then, as no difference between 
the law prevalent in India and the law pre- 
valent here, as to the relation between mort- 
gagor and mortgagee on this point, has been 
suggested to their Lordships, the possession 
of those who claim under the mortgagor, 
so long as they assert a title to redeem, and 
advance no other title inconsistent with it, 
must, primå facie at least, be treated as per- 
fectly reconcileable with, und not adverse 


that, under Regulation III of 1793, See- ' to, the title of the mortgagee, and the con- 
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tinuation of his lien on the thing pledged. 
It is by no means the essence of such a title 
there, any more than it is here, thnt it should 
he accompanied by an actual continuing pos- 
session of the lands. The pledgee may, 
from various causes, be reluctant to assume 
possession of the pledge, or to shorten the 
period of its redeemable quality 


In addition to this, it is to be observed 
that, as under the Regulations an ad verse 
title must also be a bona fide title, under the 
shorter period of limitation ; and as neither 
mortgagor nor mortgages can, in ordinary 
cases, be unconscious of the conditional 
nature of their own titles, there is no ground 
for presuming generally between the imme- 
diate parties an adverse title from mere 
length of possession. Where a mortgage 18 
aubject by law to be foreclosed, the title to 
foreclose is in the nature of a limit to the 
title to redeem. It by uo means follows, as 
a consequence, that the mortgagee forcelosing 
will be able, in a suit for possession, to make 
good against all occupants a title to posses- 
gion. Foreclosure is a step towards that 
object, under the luw relating to these secu- 
rities, where the object isto obtuin a pro- 
prietary right ; but in the mortgagee’s suit 
for possession, consequent on the foreclosure 
notice, the plaintiff may, according to the 
character of the defendant, be met and 
dofented by proof of a prior, or of a 
superior title, or by proof of want of title in 
himself, or thathe hus not perfected his title 
to possession. But such defences are not 
open alike to all defendants, and between 
mortgagee and mortgagor some of them 
would be inadmissible. 


Their Lordships can find in this case no 
evidence, and nothing to support an infer- 
ence that the once undoubted right of the 
mortgagee to enforce possession was at an 
end, or barred, or incomplete. His inter- 
vention in the litigation before alluded to ; 
his proofs and proceedings in that litigation ; 
the decrees in relation to his title ; the ob- 
jection made to it by Ramrutton, on the 
untenable ground that his mortgage title 
was merged, as it were, in a conditional pur- 
chase which never took effect, afford the 
strongest proof that no payment or other 
act had extinguished his lien on the lands 
hypothecated to him. The defendant, 
Ramrutton, if he became a purchaser, as 
he has alleged, took with notice of the mort- 
gagee’s title, which in terms forbade any 


subsequent sale, 
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A mitigation of this restrictive condition 
appears to bave been established by a 
series of decisions in the Company’s Courta, 
which limit it to sales or mortgages not 
made subject to the prior mortgage; so 
thaf, in the view most favorable to the 
defendant, the case srands thus: If his 
could be considered n bond fide possession 
at all, it must be taken to have been a pos- 
session originally not adverse to, but con- 
sistent with, the mortgage title. If such 
were its character there is nothing whatever 
to show that it became adverse at any time 
before twelve years preceding the institution 
of the appellant’s foreclosure suit. The 
litieation before referred to was consistent 
with the recognition by both parties of the 
title of the mortgagee who intervened in 
that suit. It is stated by one of the Judges 
that both parties admitted the mortgage 
title Whether this was so or not their 
Lordships have not in this suit the menns 
before them of judging; but they find, 
certainly, no proof of a repudiation by Ram- 
rutton Roy of the mortgage title at doy 
period twelve years before the institution of 
the foreclosure proceeding and the notifica- 
tion under ite Had sucha repudiation ap- 
peared, -such repudiation, whilst it would 
have established from its date the com- 
mencement of adverse possession, would, at 
the same time, under the circumstances of 
this particular case, have estnblished, in the 
opinion of their Lordships, from the same 
date, an absence of bona fides in Ramruttan 
as to the mortgagee’s title ; consequently their 
Lordships, in any way of viewing the ques- 
tion, are unable to concur in opinion with 
the majority of the Judges in the Sudder 
Court that the claim was barred by limita- 
tion as to time. 


The intervention of the appellant in the 
suit, his proccedings in it, the recognition 
of his title in the decrees, all serve to show 
that the appellant was not sleeping upon 
bis claims, and that he was deterred from 
enforcing them in a distinct suit of his own 
only by the circumstances of that litigation. 
He was certainly not precluded by any phy- 
sical or legal impediment from the institution 
of a suit; but, as one of the litigant parties 
admitted his title, as the right of the respond- 
ent was still sub judice, ns the title to redeem 
could be but in one of these parties, as he had 
been allowed tointervene and was a continu- 
ing partyin that suit, their Lordships think 
that it would be an inconsistent course in the 
Courts to hold that he had been guilty of 


1865.] 


Eag a a a aa aR ait 


laches, and that the pendency of such a 
litigation, with the proceedings in it, fur- 
nished no ‘good and sofficient cause” for 
his not proceeding with his own claim in a 
distinct suit—a step which would have in- 
creased the cost of litigation to the parties 
who were only contesting inter se for the 
title which gave the right to redeem. The 
case, in this point of view, falis in with the 
principle of that decided in the Privy Coun- 
cil, and referred to in the appellant’s case, 
p. 2. (Rajah Enayet Hossain, appellant, and 
Syed Ahmed Reza and another, respond- 
ents). 


The question remaining to be considered 
is, whether the foreclosure proceedings were 
regular, The mortgagee, under this form 
of mortgage, unless he be put into possession 
of his pledge by the act of the mortgagor, 
must, according to the law prevalent in the 
Courts of the East India Company, under 
the Regulations, seek the ngsistance of a 
Court to give him possession of his pledge. 
When hie object is also to foreclose the 
mortgage, he must effect that object in the 
mode prescribed by the Regulations referred 
to in the case of the respondent, viz. Regu- 
lation IIT of 1793, Sec. 14; Regulation IT 
of 1805, Sec. 3; and Regulation *X VII of 
1806, Secs. 7and 8. 


If this mode be not followed, the fore- 
closure will not be regular, and the mort- 
gagee’s title to possession will not be com- 
plete. 


The objections which were raised at the 
Bar to this proceeding were, that the heir 
of the mortgagor was not duly served, and 
that the mortgagee had refused a valid ten- 
der of the money due to him under his 
mortgage. 


With respect to the first objection, it 
appears to their Lordships, upon the evi- 
dence, to be sufficiently established for the 
purposes of this cause that Rookea Begum, 
upon whom the notice was served, was the 
heir of Bebee Noor Jehan. 


The remaining objection relates to the 
payment into Court, in the nature of a 
tender, which was made by the defendant, 
Ramrutton Roy. Ramrutton Roy directed 
the money to be paid out to the appellant ; 
but, at the same time, in his petition to 
the Court, he disputed the validity of the 
appellant’s title to foreclose, and expressed 
an intention, amounting toa notice, to sue 
the appellant to iecover back the very 
mougy which he was tendering. 
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The meaning of the direction that the 
money may be paid into Court clearly is, 
that the mortgagor may have adequate and 
lasting evidence of that which is put in 
place of a tender, and the morigagee the 
security and advantage of a deposit in ac- 
knowledgment of the title. 


The mortgagee would have little induce- 
ment to take the money, waiving his lien 
by its acceptance, if litigation on the very 
game subject were to ré-commence upon his 
acceptance of the money ; and though’mere 
words in the form of a protest, which may 
accompany a tender, will not defeat it, where’ 
they cnn reasonably be regarded as idle worda, 
their Lordships think that the proceedings 
of Ramrutton Roy with respect to the 
mortgagee’s title to foreclose forbid such an 
interpretation of his language and his act, 
But independently of this objection to the 
payment, another and a graver reason exists 
for holding if to be not such a payment as 
the Regulations contemplate. 

The title of Ramrutton to redeem was 
neither proved nor admitted. A grave sus- 
picion rested on his alleged purchase, 
which the litigation, so far from dispelling, 
had increased. Had the mortgagee accepted 
his money, he would have admitted a title 
to redeem in which he was not bound to 
acquiesce ; and as that title has not been 
proved in this case, the refusal must be 
viewed now in the same light as if the money 
had been tendered by one who had no title 
to redeem the mortgage, and who did not 
offer it with due consent, in the name of tha 
heir of the mortgagee. Their Lordships 
think that the service of the notice on 
Ramrutton raised no case of estoppel. The 
mortgagee cannot tell the exact nature of 
an occupant’s title in all cases, nor how far 
he may be entitled, with the mortgagor’s 
consent, to tender in his name. It is best 
to have a general rule, and service on the 
occupant is calculated to prevent errors. 
Consequently, their Lordships think that 
the objections to the foreclosure fuil. 

Had the course of proceeding in the 
Courts below admitted of a judgment fur the 
mortgage-money, with interest and costs, ou 
a suit for possession of the property pledged 
to socure it, their Lordships would have so 
limited their decision on this appeal As 
the decision in this proceeding is not final, 
it will not affect aay right to redeem, to 
which the heita of Bebee Noor Jehan may 
be entitled, upon which their Lordship for- 
bear fiom offeriug ayy opinion. 
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laches, and that the pendency of such a 
litigation, with the proceedings in it, fur- 
nished no “good aud sufficient cause” for 
his not proceeding with his own claim in a 
distinct suit—a step which would have in- 
creased the cost of litigation to the parties 
who were only contesting inter se for the 
title which gave the right to redeem. The 
case, in this point of view, falls in with the 
principle of that decided in the Privy Coun- 
cil, and referred to in the appellant’s case, 
p. 2. (Rajah Enayet Hossain, appellant, and 
Syed Ahmed Reza and another, respond- 
ents). 


The question remaining to be considered 
is, whether the foreclosure proceedings were 
regular. The mortgagee, under this form 
of mortgage, unless he be put into possession 
of his pledge by the act of the mortgagor, 
must, according to the law prevalent in the 
Courts of the East India Company, under 
the Regulations, seek the assistance of a 
Court to give him possession of his pledge. 
When his object is also to foreclose the 
mortgage, he must effect that object in the 
mode prescribed by the Regulations referred 
to in the case of the respondent, viz. Regu- 
lation IIT of 1793, Sec. 14; Regulation II 
of 1805, Sec. 3; and Regulation *X VII of 
1806, Secs. 7and 8. 


If this mode be not followed, the fore- 
closure will not be regular, and the mort- 
gagee’s title to possession will not be com- 
plete. 


The objections which were xaised at the 
Bar to this proceeding were, that the heir 
of the mortgagor was not duly served, and 
that the mortgagee had refused a valid ten- 
der of the money due to him under his 
mortgage. 

With respect to the first objection, it 
appears to their Lordships, upou the evi- 
dence, to be sufficiently established for the 
purposes of this cause that Rookea Begum, 
upon whom the notice was served, was the 
heir of Bebee Noor Jehan. 


The remaining objection relates to the 
payment into Court, in the nature of a 
tender, which was made by the defendant, 
Ramrutton Roy. Ramratton Roy directed 
the money to be paid out to the appellant ; 
but, at the same time, in his petition to 
the Court, he disputed the validity of the 
uppellant’s title to foreclose, and expressed 
an intention, amounting toa notice, to sue 
the appellant to recover back the very 
money which he was tendering. 
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The meaning of the direction that the 
money may be paid into Court clearly is, 
that the mortgagor may have adequate and 
lasting evidence of that which is put in 
place of a tender, and the mortgagee the 
security and advantage of a deposit in 8c- 
knowledgment of the title. 


The mortgagee would have little induce- 
ment to take the money, waiving his lien 
by ita acceptance, if litigation on the very 
same subject were to re-commence upon his 
acceptance of the money ; and though*mere 
words in the form of a protest, which may 
accompany a tender, will not defeat it, where’ 
they can reasonably be regarded as idle words, 
their Lordships thiuk that the proceedings 
of Ramrutton Roy with respect to the 
mortgagce’s title to foreclose forbid such an 
interpretation of his language and his act, 
But independently of this objection to the 
payment, another and a graver reason exista 
for holding it to be not such a payment as 
the Regulations contemplate. 

The title of Ramrutton to redeem was 
neither proved nor admitted. A grave sus- 
picion rested on his alleged purchase, 
which the litigation, so far from dispelling, 
had increased, Had the mortgagee accepted 
his money, he would have admitted a title 
to redeem in which he was not bound to 
nequiesce ; and as that title has not been 
proved in this case, the refusal must be 
viewed now in the same light as if the money 
had been tendered by one who had no title 
to redeem the mortgage, and who did not 
offer it with due consent, in the name of the 
heir of the mortgagee. Their Lordships 
think that the service of the notice on 
Ramrutton raised no case of estoppel. The 
mortgagee cannot tell the exact nature of 
an occupant’s title in all cases, nor how far 
he may be entitled, with the mortgagor's 
consent, to tender in his name. It is best 
to have a general rule, and service on the 
occupant is calculated to prevent errors. 
Consequently, their Lordships think that 
the objections to the foreclosure fail. 

Hed the course of proceeding in the 
Courts below admitted of a judgment for the 
mortgage-money, with interest and costs, on 
a suit for possession of the property pledged 
to sceure it, their Lordships would have so 
limited their decision on this appeal. As 
the decision in this proceeding is not fina, 
it will not affect any right to redeem, to 
which the heirs of Bebee Noor Jehan may 
be entitled, upon syhich their Lordship for- 
bear from offeriug any opinion. 
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Their Lordships will recommend to Her 
Majesty to reverse the decision which has 
been given, and to direct judgment to be 
given for the plaintiff, with hie costs below, 
and the costs of this appeal. 
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The 27th July 1859. 
Present: 


Lord Kingedown, Dean of the Arches, Sir 
E. Ryan, Sir J. T. Coleridge, and Sir L. 
Peel. 


Raj of Tanjore—Hscheat—Law of Na- 
tions (Independent States)—Hindoo 
Law of Inheritance (Property of 
Hindoo Sovereigns). 


On Appeal from the Supreme Court of 
Madras, 


The East India Company 


versus 
Kamachee Boye Sahiba. 


Tho transactions of Independent States between each 
other are governed by other laws than those which 
“Municipal Courts administer, Such Courts have 
neither the means of deciding what 1s right, nor the 
power of enforcing any demsion which they may 
make, 


The seizure by the British Government, a 
a Sovereign Power thiough its delegate the 
India Company, of the Raj of Tanjore with the pro- 
perty belonging thereto, was, with its consequences, 
nn act of State over which a Municipal Court has no 
jurisdiction, 

Partibility is the general rule of Hindoo Inherit- 
ance ; the succession of one heir, as in the case of a 
Raj, the exception. 


as 


_ Tis ig an appeal from a decree of the 
Equity side of the Supreme Court of Judi- 
cature at Madras, by which if was declared 
that the respondent, the plaintiff in the 
suit below, as the eldest widow of Sevajee; 
late Rajah of Tanjore, who had died intes- 
tate, was entitled to inherit and possess, 
us his heir and legal representative, his 
private and particular estate and effects, 
real and personal, left by him at the time of 
his death, subject to the payment and satis- 
faction thereout of the present debts, if any, 
of the said Sevajee, and to any legal claims 
and demands that might exist against such 

` private aud particular estate and effects; and 
the Court declared that the defendants, the 
East India Company, were Trustees for the 
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plaintiff for and in respect of the private 
and particular estate and effects, real and 
personal, left by the said Sevajee at the 
time of his death, and possessed by them, 
their officers, servants, and agents, as in the 
Bill mentioned. 


The decree proceeded to direct various 
accounts and enquiries founded upon these 
declarations. 


In the very able argument addressed to us 
at the Bar, many objections were made by 
the appellant’s Counsel to this decree; but 
the main point taken, and that on which 
their Lordships think that the case must 
be decided, was this—that the East India 
Company, as Trustees for the Crown, aud 
under certain restrictions, are empowered 
to act as a Sovereign State in transactions 
with other Sovereign States in India ; that 
the Rajah of Tanjore was an independent 
Sovereign in India; that, on his death in 
the year 1855, the East India Company, in 
the exercise of thelr Sovereign Power, 
thought fit, from motives of State, to seize 
the Raj of Tanjore, and the whole of the 
property, the subject of this suit, and did 
seize it accordingly ; and that over an act 
so done, whether rightfully or wrongfully, 
no Municipal Court has any jurisdiction. 


The general principle of law was not, 
as, indeed, it could not, with any color of 
reason be disputed. The transactions of 
Independent States between each other are 
governed by other laws than those -which 
Municipal Courts administer ; such Courts 
have neither the means of deciding what 
is right, nor the power of enforcing any 
decision which they may make. 


But it was contended, on the part of the 
respondent, that this case did not fall within 
the principle, for the following reasons :— 


1st. Because, as it was said, the East 
India Company did not stand in the position 
of an Independent Sovereign ; that such 
powers of sovereignty, as were exercised on 
behalf of the Company, were vested, not in 
the Company, but in the Governor-General 
and Council, who are protected by Legisla- 
tive enactments for what they may do in 
that character. 3 


2nd. That the seizure in this case did not 
take place by the exercise of a Sovereign 
Power against another Independent Power, 
but was a mere succession, by an asserted 
legal title, to property alleged to have lapsed 
to the Company ; and i 
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3rd. That there is a distinction between 
the public and private property of the Rajah, 
and that the Company never intended to 
exercise their Sovereign Powers as to the 
latter, whatever they might do with respect 
to the former ; that the Company, therefore, 
are in possesion of property by the unauthor- 
ized act of their officers, for which no pro- 
tection can be claimed on the grounds which 
would protect the public property from the 
jurisdiction of the Court. 


On the first point their Lordships are un- 
able to discover any room for doubt. The 
careful and able review of the several 
Charters and Acts of Parliament bearing 
upon the subject which they had the advan- 
tage of hearing at the Bar, has satisfied them 
that the Law, as it stood in the year 1889, is 
accurately stated in the following passage 
in the judgment of Chief Justice Tindal in 
ease of Gibson v. the East India Company, 
5 Bing. N. C. 273, in which, after referring 
to various Legislative enactments, he observes 
that from these— 


“ Tt is manifest that the East India Com- 
pany have been invested with powers and 
privileges of a two-fold nature, perfectly 
distinct from each other ; namely, powers to 
carry on trade as merchants, and (subject 
only to the prerogative of the Crown, to be 
exercised by the Board of Commissioners 
for’ the Affairs of India), power to acquire 
and retain and govern territory, to raise and 
maintain armed forces by sea and land, and 
© make peace or war with the Native 
Powers of India.” 


That acts done in the execution of these 
Sovereign Powers were not subject to the 
control of the Municipal Courts, either of 
India or Great Britain, was sufficiently 
established by the cases of the Nabob of 
Arcot v. the East India Company in the 
Court of Chancery in the year 1798; and 
the Advocate-General v. Syed Ali, before 
the Privy Council in 1827. 


The subsequent Statute of 3 and 4 Wm. 
IV., c. 85, in no degree diminished the 
authority of the East India Company to 
exercise, on behalf of the Crown of Great 
Britain, and subject to the control thereby 
provided, these delegated powers of Sove- 
reignty. 

The next question is, what is the real 
character of the act done in this case? 
Was it a seizure, ‘by arbitary power, on 
behalf of the Crown of Great Britain, of the 
dominions and property of a neighbouring 
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State, an act not affecting to justify itself 
on grounds of Municipal Law ? or was it, in 
whole or in part, a possession taken by the 
Crown under color of legal title of the pro- 
perty of the late Rajah of Tanjore, in trust 
for those who by law might be entitled to it 
on the death of the last possessor ? 


If it were the latter, the defence set up, 
of course, has no foundation. 


It is extremely difficult to discover in these 
papers any ground of legal right, on,the 
part of the East India Company, or of the 
Crown of Great Britain, to the possession of - 
this Kaj, or of any part of the property of 
the Rajah on his death; and, indeed, the 
seizure was denounced by the Attorney- 
General (who, from circumstances explained 
to us at the hearing, appeared as Counsel for 
the respondents, and not in his official 
character for the appellants), as a most 
violent and unjustifiable measure. The 
Rajah was an independent Sovereign of terri- 
tories undoubtedly minute, and bound by 
Treaties to a powerful neighbour, which 
left him, practically, little power of free 
action’; but he did not hold his territory, 
such as it was, asa fief of the British Crown, 
or of the East India Company; nor does 
there appear to have been any pretonce for 
claiming it, on the death of the Rajah with- 
out a son, by any legal title either ns an 
escheat or as bona vacantia. It should 
seem, therefore, that the possession could 
hardly have been taken upon any such 
grounds. 


Accordingly, the appellants in their an- 
swers, page 4, paragraph 3, allege that, on 
the death of the late Rajah, “ it was deter- 
mined, as an Act of State, by the defendants 
and the British Goverment,” that the Raj 
and dignity of Rajah of Tanjore was extinct, 
and that the State of Tanjore had thereupon 
lapsed to the defendants in trust for Her 
Majesty ; and it was thereupon also deter- 
mined by the defendants, as an Act of State 
and Government, that the whole dominions 
and Sovereignty of the State of Tanjore, 
together with the property belonging thereto, 
should be assumed by the defendants in trust 
for Her Majesty the Queen, and should be- 
come partof the British territories and 
dominions in Indie, in trust for Her Majesty, 


They, then, allege that the whole of the 
property which they have seized by virtue 
of their Sovereign rights on behalf of Her 
Majesty, nnd insist that the Court has no 
jurisdiction to enquire into the circumstances 
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of the seizure, or its justice with respect to 
the whole or any part of the seizure. 


The facts, as tbey appear in the evidence, 
are these :—In November 1856, the Rajah 
died. The Government of Madras, within 
which Presidency Tanjore is situated, com- 
municated the fact of his death to the Go- 
vernor-General of India, and this fact, with 
the views of the Government of Madras, 
and of the Governor-General in Council, as 
to the steps which onght to be taken upon 
his death in regard to his dominion and 
- property, was communicated to the Court of 
Directors in England, 


The letters in which these views were 
communicated are not found amongst the 
papers before us; but it appears from the 
letter of the Court of Directors, dated the 
16th April 1856, page 60, that these Govern- 
ments were of opinion that the dignity of the 
Rajah of Tanjore was extinct ; and that they 
had taken possession, or were about to take 
possession of the dominions and property of 
the Rajah, and intended to deal with them in 
such manner as appeared to them .to be 
just. 

The answer of the Court of Directors is 
to the following effect :— 


After adverting to a suggestion which had 
been made, to recognize one of the daughters 
of the deceased Rajah as his successor, they 
say— 

“3. By no law or usage however, has 
the daughter of a Hindoo Rajah any right of 
succession to the Raj : and it is entirely out 
of the question that we should oreate such 
aright for the sole purpose of perpetuating 
a titular principality ata great cost to the 
public revenue. 


“4, We agree in the unanimous opinion 
of your Governmeut, and the Government 
of Madras, that the dignity of the Rajah of 
Tanjore is extinct. 


“5, Itonly remains to express our cor- 
dial approbation of the intentions you express 
of treating the widow, daughters, and de- 
pendants of the late Rajah with kindness 
and liberality. We shall, doubtless, receive, 
at an early period, from you or from the 
Madras Government, areport of the arrange- 
ments made for carrying these intentions into 
effect. 


“6. The Resident was very properly 
directed to continue all existing allowances 
until he could report fally on them to Go- 
vernment ; but to inform the recipients that |! 


THE WEEKLY REPORTER. 


,eaeean ram neemas 


Council. 


[ Vol. Iv. 


Government were not to be considered as 
pledged to their continuance,” 


It seems obvious from this letter that the 
Company intended to take possession of the 
dominions and property of the Rajnh, as ab- 
solute lords and owners of it, and to treat 
any claims upon it of his widows, and rela- 
tions, and dependants, not as rights to be 
dealt with upon legal principles, but as 
appeals to the consideration and liberality of 
the Company. 


The further proceedings were of the same 
character. On the 10th of July 1856, the 
Government of Madras wrote to the Gover- 
nor-General in Council, and after giving an 
account of different portions of the pro- 
perty of the late Rajah, and pointing out va- 
rious difficulties and questions which might 
arise out of it, they suggested that some 
person shonld be specially sent as a Commis- 
sioner to Tanjore, who should be “ directed 
io investigate and report upon the various 
important questions above enumerated, and 
any others that may hereafter occur, to this 
Government, as demanding enquiry in con- 
nection with the general subject.” 


By a letter of the 8th September 1856, 
the Governor-General in Councial approves 
of the suggestion of appointing a Commis- 
sioner, and of the selection of Mr. Forbes 
for the purpose. He points out certain 
matters : amongst others, the abolition of the 
Rajah’s Courts, which he leaves to the dispo- 
sal of the Government of Madras. “ But the 
mode in which it may be proposed to deal 
with the .Rajah’s debts, and with the 
State jewelé, library, and armoury, shoald be 
reported to the Government of India, before 
any measures are taken, as also the appor- 
tionment of pensions and gratuities to the 
family and dependants of the Rajah. Upon 
the last point it will be necessary to lay 
down rules by which the Government of 
Madras should be guided.” 


Mr.. Forbes was accordingly appointed to 
discharge this duty, and written instractions 
for that purpose were given to him by the 
Government of Madras on the 26th Septem- 
ber 1856. He was directed not to make 
any general announcement of the orders of 
the Government of India, but to possess the 
Durbar generally with the purport of those 
instructions, informing them that it had been 
decided by the Home Agthorities that the Raj 
of Tanjore had become extinct, but that all 
liberality would be shown to the members of 
the family, and dependants. He was also, 
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should such caution appear called for, to 
yarn them of the consequences that would 
ertainly ensue from any factious opposition 
© the policy that had been decided on in 
he case of the Tanjore Raj.” Appendix 80. 

To what manner Mr. Forbes executed the 
powers conferred upon him, appears in his 
»vidence by’ the documents proved in the 
“Auge. 


On the 29th September, he caused an 
erder to be made on the Sirkele, an Officer 
of the late Rajah, directing him to make 
mut alist of the property belonging to the 
Raj. No attention having been paid to this 
order, Mr. Forbes soon afterwards went 
himself to Tanjore and took up his abode 
3t the Residency and on the 17th October, 
1856, sent a letter to the Sirkele, set out 
at page 85 of the Appendix, in which he 
informs him of his intention to take posses- 
sion of the public property of the State 
Wor the British Government, and to place it 
in safe keeping. He informs the Sirkele 
tha? he intends to take charge of the public 
property within the Fort, early the next 
morning, and to place it in charge of a 
detachment of the British troops, and he re- 
quests that the Sirkele will meet him at the 
East Gate of the Fort at half-past 5 o’clock, 
in company with the Murdeshuns of the 
Tashackdera, the argenal, and the various 
other departments. 


On the following morning accordingly, 
taking advantage, as he says, of the pre- 
sence of the 26th Regiment of Ififantry, he 
goes to the palace. He takes possession of 
the property which is found in if, He has 
it placed in rooms, sealed with his seal, and 
statious sentries at the different doors. 


It is clear from Mr. Forbes’s report to 
the Madras Government, of what took place 
on the occasion thut, though no resistance 
was offered by the family of the Rajah, or 
the inhabitants of the Fort, to the seizure of 
the Raj, and of the place and property of 
the Rajah, it was regarded on both sides as 
amere act of power, not resisted, because 
resistance would have been vain. “Much 
sorrow,” he saya, ‘ was expressed, and much 
grief was shown; but all submitted at once 
to the authority of the Government, and 
placed themselves in its hands.” 


It is by these acts of Mr. Forbes that the 
East India Company .is in possession of 
whatever property it holds now claimed by 
the respondent. The acts of Mr. Forbes 
were approved by the Governor of Madras 
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by a Minute dated the 21st of October 
1856, and they are adopted and ratified by 
the appellants in their answer in this suit, 


What property of the Rajah was within 
the authority given to Mr. Forbes, and what 
may be the consequence of any seizure in 
excess of that authority, we will consjder 
under the next head ; but that the seizure 
was an exercise of Sovereign Power effected 
at the arbitrary discretion of the Company, 
by the aid of Military force, can hardly 
admit of doubt. 


But, then, it is contended that there is a 
distinction between the public and private 
property of a Hindoo Sovereign, and that, 
although daring his life, if he be an absolute 
monarch, he may dispose of all alike, yet 
on his death some portions of his property, 
termed his private property, will go to one 
set of heirs, and the Raj with that portion 
of the property which is called public will 
go to the succeeding Rajah. 


It is very probable that this may be so; 
the general rule of Hindoo Inheritance is 
partibility, the succession of one heir, as in 
the case of a Raj, is the exception. But, 
assuming this, if the Company, in the exer- 
cise of their Sovereign Power, have thought 
fit to seize the whole property of the late 
Rajah, private as well as public, does that 
circumstance give any jurisdiction over 
their acts to the Court at Madras? If the 
Court cannot enquire into the act at all, 
because it is on act of State, how can it 
enquire into any part of it, or afford relief 
on the ground that the Sovereign Power 
has been exercised to nn extent which Mu- 
nicipal Law will not sanction ? 


It is said, however, that it was not the 
intention of the Enst India Company that 
the private property of the Rajah should 
be the subject of seizure, and it is observed 
in the judgment of the Court below that 
the letter of Mr. Forbes to the Sirkele of 
the 17th of October 1856, shows that he 
knew there was private property amongst 
that about to be seized; and that he ex- 
pressly states that all property to which a 
claim can be established shall be restored to 
ite owner. 


But it appears to their Lordships that in 
this passage the Chief Justice has not quite 
accurately collected the meaning of Mr, 
Forbes’s letter ; the distinction there made 
between private and public propeity seems 
to apply, not to property of the Rajah, but 
to property which might be seized by the 
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Officers as in the possession of, or apparently 
belonging to, the Rajah, while, in fact, it 
belonged to, or was subject to the claims 
of other persons. All claims which might 
be advanced to any part of the property 
seized by institutions or individuals, were to 
be carefully investigated, and all to which 
a claim might be substantiated would be 
restored to the owner. 


But, whatever may be the meaning of 
this letter, it affords no argument in favor 
of the judgment of the Court, but rather, 
an argument against it, It shows that the 
Government intended to seize all the pro- 
perty which actually was seized, whether 
public or private, subject to an assurance 
that all which, upon investigation, should 
be found to have been improperly seized, 
would be restored. But, even with respect 
to property not belonging to the Rajah, it 
is difficult to suppose that the Government 
intended to give a legal right of redress to 
those who might think themselves wronged, 
and to submit the conduct of their Officers, 
in the execution of a political measure, to 
the judgment of a legal tribunal: They 
intended only to declare the course which 
a sense of justice and humanity would in- 
duce them to adopt. 


With respect to the property of the Ra- 
jah, whether public or private, it is clear that 
the Government intended to seize the whole, 
for the purposes which they had in view 
required the application of the whole. They 
declared their intention to make provision 
for the payment of his debts, for the proper 
maintenance of his widows, his daughters, 
his relations, and dependants; but they 
intended to do this according to their own 
notions of what was just and reasonable, 
and according to any rules of law to be 
enforced against them by their own Courts. 
In the letter already referred to, of the 8th 
September 1856, from the Secretary of the 
Government in India, to the Government of 
Madras, it is distinctly stated: ‘The re- 
lations whom the Rajah of Tanjore has 
left are in this position: they are without 
any rights of inheritance,” and it then pro- 
ceeds to enumerate those relations who are 
thus without any rights of inheritance, and 
mentions as the first amongst them the 
Queen Dowager, the respondent in this ap- 
peal ; and it proceeds to speak of all these 
relations as claimants upon the consideration 
of the Government, and to describe in what 
manner those claims are to be met. How it 
is possible, in the face of this declaration, to 


hold that it was the intention of the Go- 
vernment to recognize the right of inherit- 
ance of the respondent, and to exclude 
from seizure and subject to process of law, 
any portion of the property of the deceased! 
Sovereign ? If there had been any doubt 
upon the original intention of tbe Govern- 
ment, it has clearly ratified and adopted the 
acts of its agent, which, according to the 
principle of the decision in Buron v. Den- 
man, is equivalent to a previous authority. 

The result, in their Lordships’ opinion, is 
that the property now claimed by the re- 
spondent has been seized by the British Go- 
vernment, acting as a Sovereign Power, 
through its delegate the East India Com- 
pany ; and that the act so done, with its 
consequences, isan actof State over which 
the Supreme Court of Madras has no 
jurisdiction. 

Of the propriety or justice of that act, 
neither the Court below, nor the Judicial 
Committee, have the means of forming, on 
the right of expressing, if they had formed. 
any opinion, It may have been just or un- 
just, politic or impolitic, beneficial or in- 
jurious, taken as a whole, to those whose in- 
terests are affected. These are considera 
tions into which their Lordships cannon 
enter. It is sufficient to say that, even i 
a wrong has been done, it is a wrong fom 
which no Municipal Court of Justice oan 
afford a remedy. 


They must advise Her Majesty to revezac 
the decree complained of, and to dismis: 
the plaintiff’s Bill; but they’ will recom- 
mend that‘no costs should be given of the 
proceedings either in the Court below or ip 


this appeal. 


The 3rd December 1859. 
Fresent: 


Lord Chelmsford, Lord Justice Knigh 
Bruce, Sir E. Ryan, Lord Justice Turner 
and Sir J. W. Colvile. 


Ancestral Property (Meaning of)— 
Decree of Appellate Court (obtain. 
ed after compromise). 


On Appeal from the Sudder Dewanny 
Adawlut of Calcutta. 
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Rajmohun Gossain and Jugmohun Gossain, 
DETSUS 


Gourmohun Gossain. 


Ancestral property is not confined to such property 
a the father derives from his father or any ancestor, 
ut means at least immoveable property derived 
wom the father, however acquired by him. 


A decree of an Appellate Court, obtained after 

compromise not to prosecute the appeal, was 
-eld to be an adjudication obtained, not only with 
eat impropriety, but in effect by fraud. 


THE parties to this litigation are three 
wrothers, the surviving sons of a Hindoo of 
serampore, who appears to have been a per- 
on of considerable wealth, called Raghub 
Ram Gossain. The appellants here are the 
wo younger of those three sons, the re- 
pondent being the eldest. The object of the 
mit in which the appeal arises was to obtain 
sossession of one-half of a landed pro- 
«erty, called Lot Harit, which, at the time 
when Serampore was a Danish Settlement, 
was» out of that jurisdiction, and was, as it 
Kill is, within the jurisdiction of the Cal- 
mutta Courts; the deceased having had 
onsiderable property, and probably the bulk 
f his property, within the jurisdiction of 
he then Danish Court of Serampore. 

The respondent, the eldest son, admits 
he title of the appellants to the one- 
alf of this estate which they claim, sab- 
ct only to the important qualification that 
© claims to have a pecuniary charge on the 
ropery to a considerable amount, ‘in respect 
£ having, as he says, paid the price of it, 
he fact being that the estate was*purchased 
y the father in the name of the eldest son; 
nd the question raised is, whether the 
noney, which was in fact paid to the seller, 
zas or was not advanced to the eldest son (in 
zhose name the purchase was made) for 
is father ? 


He alleges that the money was paid by 
im, and that he is still a creditor of the 
uather for it; and the alleged charge in 
espect of it is, as has been said, the only 
bjection which he makes to the claim of the 
—pellants. The appellants deny that the 
money was paid by the respondent, and 
earther insist that, whether it was or was 
«ot paid by him, all questions relating to 
hat alleged payment were formerly the 
ubject of dispute, and settled by adjudica- 
ion ; and therefore, that, if anything was 
aver due to him on the security of that pro- 
erty, nothing has remained due. 
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This, the only substantial point in dis- 
pute, was decided, in the first instance, in 
favor of the appellants, by the proper 
Court of original jurisdiction, the Zillah 
Court of Hooghly; but, on appeal to the Court 
of Sudder Dewanny Adawlut, that decision 
was reversed, and judgment given in fa- 
vor of the respondent, which has brought 
the appellants hither. 


The circumstances in which the claim 
arose were these :—The eldest son, the fe- 
spondent here, appears, on the death of his 
father, which took place some time before 
the year 1840, to have taken possession of 
all his property ; at ledst, he was believed to 
have done so, and treated as having done so. 
In consequence, litigation of various kinds 
arose in the family, on the part of the pre- 
sent appellants, on their own bebalf, and also 
on behalf of the widow of a brother, and 
probably of their sisters also, on one side, 
and the present respondent, the eldest 
gon, on the other. Two of these suits 
were in the Danish jurisdiction at Seram- 
pore; the third, relating to the immoveable 
property out of that jurisdiction, viz. the 
property now in dispute, Lot Harit, was 
within the Calcutta jurisdiction. The re- 
sults of these three litigations were three 
decrees, one in the Danish Court at Seram- 
pore, of the 6th of November 1840, another 
in the same jurisdiction of the 14th of May 
1841, and the other in the Zillah Court of 
Calcutta, of the 3lst of August 1841. 
They wereall in favor of the present appel- 
lants, Including not only the adjudication that 
a large sum of money was due from the eldest 
son, but also deciding for their title to shares 
of Lot Harit, the estate within the Calcutta 
jurisdiction. 


One of these decrees, viz. that of the 
14th of May 184], relating, it seems, to 
family jewels and other such specific goods, 
was not capable of appeal, or was not appeal- 
ed from, and is out of the question; but the 
eldest son, the respondent here, did appeal 
from the decree of the 6th of November 
1840, to the proper Court in Denmark, and 
did appeal from the decree of the Zillah 
Court of the 31st of August 1841, to the 
proper Sudder Court at Calcutta. 


A family quarrel on so extensive a scale 
excited general attention, and an endeavor 
was made in a friendly and kind manner by 
the Governor of Serampore under the 


| Danish rule, or a gentleman of considerable 
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station there, to effect a settlement of the 
disputes, and at last it was done. 

The settlement was effected by an agree- 
ment, or ruffanamah, made on the 4th of 
August 1842, which is printed at page 16 
of the Appendix. It is (translated) in these 
words i- 

“ Serampore, August 4, 1842. 

“The long-pending dispute between 
Bgboo Gourmohun Gossain and his brothers 


. having occasioned great scandal and incon- 


venience, the Hon’ble Mr. Hausen, the 
Governor of Serampore, being exceedingly 
anxious to terminate these differences, called 
both parties before him on the nbove-men- 
tioned date, and having required them mu- 
tually to explain their wishes, prevailed upon 
them to sgree to a settlement in the follow- 
ing terms :— 

“J, That all ancestral property should 
be equally divided into four shares. 


“9. That the sum of 15,000 rupees be 
paid to the elder brother Rajmohun. 


«3. That the sum of 15,000 rupees be 
paid to the third brother Jugmobun, from 
which is to be deducted the sum of 5,640 
rupees, already paid him for the purchase 
of a house. 

“4. That in reference to the share of 
the fourth brother, deceased, which amounts 
to 15,000 rupees, Gourmohun agrees to pay 
his widow monthly interest at the rate of 6 
per cent, per annum, and alao to give a bond 
in the Serampore Court, for the payment of 
the principal of 15,000 Oompany’s rupees, 
if she should adopt a son, when that son 
comes of age, Should she die without 
adopting ason, the sum of, 15,000 rupees will 
be divided according to law into three parts 
among the three brothers, or their surviving 
families ; and as security for this bond, will 
pledge property in Serampore to the satisfac- 
tion of the Conrt. 


“5. That the sum of 10,000 Company’s 
rupees be paid to the widow of the late 
Raghub Ram Gossain, to be disposed of 
according to her own wishes, in full of all 
claim; and in case of her dying without 
making any disposition of it, Gourmohun 
relinquishes all claim to it. 


‘6, That the sum of 12,500 Company’s 
rupees be paid by Gourmohun Gossain, on 
account of the house built by him after the 
death of his father; and that the bouse, to- 
yeiher with the piece of ground in front of 


THE WEEKLY REPORTER. 


Council. [Vol. IY 





the house, do, after the payment of this sum 
remain his gole and entire property; hi 
brothers end their family agreeing to qué 
it, including Hurree Chootar’s ground, com 
sisting of fourteen cottabs. 


“ The sum which Gourmohun Goasai 
thus engages to pay, to settle all difference 
with his fumily stands thus :— 

“To Ram Gossain .. Rs. 15,00 

“To Jugmohun Gossain .. 15,000 


“Less for the house ac- 
cording to the deed of 








sale... ae os 5,640 
9,36. 
“To the widow of the late Raghub 
Ram Gossain .. a -» 10,00 
“To the sisters . .. .. .. 10,06 
“ For the house in full .. 12,008 
56,86 


“Of this sum Gourmohun Gossain engage 
to pay in cash the sum of (35,000) thirty. 
five thousand rupees within thirty days fron 
signing of the document, and the remninde 
of this sum, namely, 21,860 rupees, at th 
end of eighteen months from this date, wit 
interest at the rate of 5 per cent. per annun. 
giving security for the same. 

“In witness whereof the parties hay 
lereunto set their hands this fourth day c 
August, one thousand eight hundred an 
forty-two. 


(Signed) ‘‘Gourmonun Gossarn. 


“ RaIMOHUN GOSSAIN. 
š “ JUGMOHUN GO8SAIN. 
“ Signed in our presence, 
“ P, Hansen. 
* John Marshman. 
“ Horchunder Laheree. 
“ Krishno Comar Laheree."’ 


Before proceeding to mention the nex 
document, it should be observed as to th 
remarks which have been made upon th 
word “ ancestral,” contained in the firs 
clause after the introductory part of th 
ruffanamah, that their Lordships are e 
opinion that “ancestral,” as here used, . 
not confined to such property, if any, : 
the father had derived from his father, « 
from any ancestor; but that “ancestral 
is here employed (and go the responder 
himself, upou more» than one occasion, he 
shown that he understood it), in the sens 
of “paternal” that is, as weaving propers 
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of the father, in whatsover manner, or by 
whotsover title, the father had acquired it ; 
and, therefore, that ‘ancestral property” 
means property derived from the futher ; at 
least, immoveable property. 


Some months after this agreement, viz. 
in February of the year 1843, mortgage 
bonds, as we may cull them, were executed by 
the respondent, to his brothera respectively : 
one (in the same form, mutatis mutandis, 
as the other) was thus :— 


“Know all men by these presents that, 
according to agreement concluded on the 
4th August 1842, between me and my 
brother, Jugmohun Gossain and others, I 
have been bound to pay to the said Jugmo- 
hon Gossain, as his share of ready-money 
belouging to our late father’s estate, the sum 
of Company’s rupees (J 5,000) fifteen thousand, 
besides one-third of a sum of Compuny’s 
rupees (12,500) twelve thousand and five 
hundred, that according to the said 
agreement wae to be paid by me on account 
of the dwelling-house in this town; and 
the snid Jugmohun Gossuin having, on the 
25th Jahuary, this year, from the Court 
of Serampore, received his one-third of 
the above sum of Company’s rupees 12,500 
on necount of the dwelling-house, and in 
partof the above 15,000 rupees, the sum of 
Company’s rupees 8,442, partly by value 
of a house, and partly out of the sum of 
Compnny’s rupees (35,000) thirty-five 
thousand, deposited by me iu the said Court 
on the 2nd September 1842, —« 


“I herewith, in conformity with the said 
agreement, execute to him the present deed 
of mortgage, wherehy I promise to pay to 
him the remaining part of the last-mention- 
ed sum, being Company’s rupees (6,553) 
six thousand five hundred and fifty-eight, 
on or before the 4th of Februnry 1844, 
together with interest at 5 per cent. from 
the date of the said agreement, 4th August 
1842, and until the day of payment; and 
to secure him the payment thereof, I pledge 
aud mortgage to hiin, as second mortgnge, 
the whole of my landed property, with 
building and appurtenances, situnted within 
this settlement, next after the sum of Com- 
pany’s rupees 6,558, for which I have this 
day executed a dead, na mortgage to Rujmo- 
hun Gossain. 


“Further, I do herewith, in conformity 
with the said agreement, bind myself to 
allot to him, the said Jugmohun Gosain, 


before the 4th August 1843, this one-fourth , 
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share of our ancestral landed property, with 
appurtenances and buildings, that is to 
BRY :— 

"Jst. All property situnted within the 
settlement of Serampore, which at present 
stand registered in the joint vame of mine 
aod either of my brothers, Rujmohun Gospain 
and Jugmohun Gossain, or the late Nundo- 
mohun Gossain, including the services of 
the family deity, Sree Sree Raudhamadhijce 
Lhakoor, with the exception of the dywell- 
ing-house mentioned in the agreement, 
together with the ground belonging thereto, . 
as per pottah No. 13872; and also the 
ground formerly belonging to Hurry Choot- 
ar, obtained by the decree of the Serampoie 
Court of 28th August 1841. 


“2ud. The ancestral Talook, enlled 
Hooda Gopaulsingpore, in Umursee, in 
the Zillah of Midnapore. 


“ 3rd. The patrimonial Talook, called Lot 
Harit, ia the Zillah of Hooghly, together 
with the profits from the 4th August 1842. 


“Aih, Our patrimonial share of the house 
called Bassabautee, in Burrabazar, Culeutta. 


(Signed) ‘“Gourmonun Gossarn.” 
“ Serampore, February 6, 1843.” 


It needs not be snid that the property 
named in clauso 8, Lot Harit, ts that of 
which two-fourths are now in dispute, and 
by the effect of the agreement, and these 
two mortgage-bonds, two-fourths of that 
property, umong others, were allutted to the 
two younger sons, 


It seems that, some time after this, 
the respondent was desirous of obtnining, 
and, almost, of course, perhaps, for that reu- 
gon, the appellants were desious of not 
giving, a release, and accordingly the re- 
spondent tustituted a suit for the purpose of 
compelling them to give it; aud he obtained 
n decree ugninst them in the Court of First 
Instance. The proveedings in that suit are 
stated in pages 20, 21, 22, 23, and 24 of 
the Appendix ; the adjudicatiug part of the 
order being in these words :-—~ 


‘Tt is, therefore, directed that when the 
plaintiff, Gourmohun Gossain, complies with 
the conditions of the raffanamah of the 4th 
August of the year 1842, filed 1u the present 
suir, aud besides pays 10 Puddomonee Dubee, 
438 rupees 14 avuns, the costs of suit No. 
109 of the year 1838, and puys to Qurno- 
poorno Dabee, Rajmohun Gossain, Jug- 
mohun Gossain, Ruddunjsnee Dabee, Dimin 
Duabee, Madhobee Dote, Pioshuuno Dabee. 


yr 
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Company’s rupees 2,003 annas 2, the costs 
of Civil suit No. 969 of the year 1838 ; then 
he will be exonerated from the claims of the 
snid individuals on account of the paterna? 
property which they have inherited as the 
heirs of their father, Raghub Ram Gossain, 
decensed. Both the parties will pay their 
respective costs of the present suit.” 


The present appellants appealed from 
that decision, and the decision was affirmed 
in the year 1849; the affirmance appears in 
page 28 of the Appendix. It is in these 
words :— 


“ No attempt has been made to show that 
the settlement was partial or unfair. The 
mere fact of compromise for a less amount 
than was legally due, cannot of itself impugn 
the settlement : for it is in evidence that great 
difficulty was experienced in executing the 
decree, and an appeal from it to Denmark, 
attended with ruinous expense, had been 
preferred. 


‘ Ordered.—That the decision of the 
Court of Serampore be affirmed, and the ap- 
peal dismissed ; and, in consideratiowr of the 
special circumstances of this case, each par- 
ty pay his own costs of the suit.” 


Now, it is with documents auch as these, 
altogether unimpeached before ua, that the 
respondent contends that the trne meaning 
of what took place in the years 1842 and 
1843 was this : that, though he was to divide 
Lot Harit, yet he was to divide it without 
prejudice to his claim as an alleged mort- 
gagee, or holder of a lien, as we should call 
it, and that all that he was to give up was 
what we should call the equity of redemp- 
tion, subject to that. Their Lordships, 
however, are of opiuion that the documents 
themselves, whether the reat of the evi- 
dence be, or be not, considered, afford a 
plain and complete contradiction to that 
allegation, 


Their Lordships are of opinion that such 
a construction of the documents, as would 
leave the respondent in possession of a pe- 
cuniary charge upon Lot Harit, is unreason- 
able and inadmissible. 


If, therefore, there were no other difficulty 
in the case, the title of the appellants would 
be plain and clear, viz. to have one-half 
of Lot Harit, and an aecount of the wasilat 
in consequence, as originally decreed; but 
this difficulty has arisen, notwithstanding 
the arrangements of August 1842 and 
February 1843 the respondent thought fit, 
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but as their Lordships think against all 
propriety, to prosecute an appeal against the 
Zillah decree of the 3let of August 1841, 
which had given to the appellants shares of 
Lot Harit. Accordingly that appeal having 
been brought up, and substantially unop- 
posed, the respondeut obtained from the 
Sudder Court, on the 30th of Mareh 1843, 
n decree, which is to be found in the Appen- 
dix p. $2. The ordering part is in these 
worda :— 

‘“Therefore it is finally ordered that 
the appellants’ appeal be decreed, and the 
decision of the Judge of the date above. 
stated be amended; and the plaintiffs, 
respondents, on the condition that, if they 
deposit in the Treasury of the Court from. 
thia date, within the period of six months, 
the purchase-money of a 12 annas’ share of 
Talook Harit, then they are to be put in 
possession of a 12 anuas share without 
wasilnt, nnd the whole of the costs of 
this Court, according to the account of 
Khurcha Nurvees (Accountant of Costs), 
with interest thereon, from this date up to 
the date of realiaation, be entered against 
respondents. And if the appellant has 
deposited the cost of the Zillah Court, them 
he is to presenta petition for its return, 
and the order for its payment, with interest 
up tothe date of realization, aecording to 
the general order of this Court, dated the. 
3rd June 1837, a. p., will be passed.” 


Of course, the money was not paid, and 
the contertion of the present respondent is 
that this decree of 1843 established the title 
which he yileges, and that, as the money was 
not paid within the period prescribed by the 
decree, he is entitled to claim the property 
as his own in a manner analogous to a title 
by foreclosure ; but be says that he is will- 
ing to submit to what we should call re- 
demption. 


Their Lordships, however, are of epiuion. 
that the claim is entirely untenable. 


Assuming (theugh their Lordships do not 
decide) that this decree of 1843 amounted 
to an adjudieation against the present ap- 
pellants’ title, we think that it wasan ad- 
judication obtained, not only with great 
impropriety, but, in effeet, by fraud ; for it 
was plainly the duty, in every sense the 
duty, of the present respondent, after the 
compromise (a compromise insisted apom 
by him) not to prosecute that appeal. . Doing 
so, he did it at his own peril, for succese 
could by no possibility benefit him, if his 
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title, by reason of that success, should be 
properly impeached. 

It is said that. on the assumption that the 
decree of 1843 is an adjudication against the 
present appellant’s title, the fraudulent na- 
ture of the deeree has not been put in issue, 
and it has not been in a proper manner sought 
to be set aside. 


Their Lordships are not of that opinion. 
They are of opinion that the frandulent 
nature of the respondent’s conduct in ob- 
taining the adjudication is sufficiently put in 
issue by the original plaint in the cense, and 
by the replication, in both of whieh it is im- 
peached, and, as their Lordships view the 
matter, in a proper manuer impeached, for 
fraud, and the decree of the Zillah Court 
treating it as a nullity against the title of 
the present appellants was, as their Lord- 
ships eonsider, properly made with costs, 
and ought te be restored. 


If the appellants have paid any costs 
under the deeiston of the Sudder Court, those 
costs should be re-psid; and the present 
appellants should bave their costs of the 
proceedings in the Sudder Court, and of the 
appeal here, from the respondent. 


The humble reeommendation of their Lord- 
ships to Her Majesty will be accordingly. 


The 8th December 3859. 


~ 
+ 


Present: 


Lord Chelmsford, Lord J uattee Knight 
Bruce, Sir E. Ryan, Lord Justice Turner, 
and Sir L Peel. 


Hindoo Law—fFrechold Interest. 


On Appeal from the Supreme Court of 
; Caloutta. 


Anundmohey Dossee and others, 
versus 
John Doe, on the demise of the East. India 
Company. 
No words of inheritances are requisite to continue to 
his heirs a Hindoo’s interest in a freshuld estate, 


Tams is an appeal upon a verdict and 
judgment of the Supreme Court at Calcutta 
inan action of ejectment by the respond- 
ent against the appellants, and also for an 
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order of the Court discharging a Rule nisi 
subsequently obtained to set aside the ver- 
dict, and for a new trial. 


The ejectment was brought to recover 
two pieces of land lying between the Strand 
Road and the River Hooghly, in the town 
of Calcutta. This jond bad been gained 
from the River Hoogbly by neeretion, and, 
at the time of the trausaetions out of which 
the ejectment arose, were in the possession 
of Buboo Muttyloll Seal, sinee deceased, as 
the ostensible owner. His claim was, low- 
ever, disputed by the Eust India Company, ° 
and Mutsy loll Seal, in the year 1841, ap- 
pears to have been willing to have admitted 
their right to the land: for in two letters of 
the dates repeetively of the 25th August 
and the 4th November 1841, he proposed 
to take it on a lease, “or, if Government 
were not agreeable to that, he wished them 
to give hima written assurance that he was 
to keep possessiou so long as they did nut 
require the said plots for some other 
purposes themselves.” Whether anything 
took place upon these letters nowhere ap- 
pears, but Muttyloll Seal continued in the 
undisturbed possession of the two pieces of 
laud from that time down to the year 1851. 
The Government bad, for many years be- 
fore 1851, had it in contemplation to con- 
struct a new road in lieu of the old Strand 
Road : and in that year the project seems to 
have been seriousiy tuken up, and appliea- 
tion was made to Muttyloll Seal to give up 
the land in question for this purpose. 
These two pieces of land were immediately 
in front of other land the undoubted pro- 
perly of Mattyloll Seal, from which they 
were only separated by the public bighway 
ealled the Srand Road, ao that, by the pos- 
session of them, he aad his tenants had im- 
mediate aud uninterrupted aeeess to the 
river ; Muttyloll Seal had also built a ghaut, 
with steps leading down to the river, upen 
other alluvial laud abutting on one of the 
two pieees of land in question. 


There can be no doubt that, when appli- 
cation was first made to Muttyloll Seal to 
surrender the land, he believed that the 
project of the Government was to make a 
new Straud Koad, and, also, that this was 
the improvement originally eontemplated 
by them. His expeetation appears clearly 
from the first letter wpon the subject, 
written by him to Mr. Smoult, the Solicitor 
of the East India Company, on the 31st 
March 1851, in which one of the conditious 
for which he stipulates is that “he shall 
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not be required to surrender the land until 
the Goverument me prepared, and do actual- 
ly begin to carry out the proposed improve- 
ment ou the Strand Road.” It is true that 
in this subsequent letter, written to Mr, 
Archibald Graut, the new Solicitor to the 
East India Company, on the 10th May 1851, 
he does not insist upon this condition, but 
he states explicitly— 


“ I make the surrender in the full belief that 
it is the intention of the Government to re-con- 
struct the Strand Road, and that, to obtain this 
. most desirable purpose, it is necessary that they 
should be put in immediate possession of the 
land which 1 now hold; at the same time I have 
to request that, if any delay should take place, 
the land which I now surrender may not, in 
the meantime, be let to other parties, or applied 
to any other purposes than that of a road, as it 
might in such case become serious injury to my 
property immediately abutting on it to the east- 
ward.” 


What was the improvement which was 
contemplated by the Government at this 
time is shown by the answer of Mr. Archi- 
bald Grant to Muttyloll Seal of the 19th 
June 1851, after a communication from the 
Secretary to the Government, in which, 
treating the letter of Muttyloll Seal as an 
unconditional surrender of his interest in 
the newly formed land on the Straud bank 
of the river, he adds :— 


“I am directed by the Deputy-Governor 
of Bengal to communicate to you, in reply to 
your letter, that His Honor is gratified by the 
course adopted by you. 

“I am directed to say you may be assured that, 
pending the execution of the project of a new 
Strand Road, which has been for several years 
in the contemplation of Government, the land 
now surrendered by you will not be let to any 
other party.” i 


It has been observed in argument that 
Muttyloll Seal imposes no condition upon 
the Government that they shall ‘‘re-con- 
struct” the Strand Road, but merely makes 
the surrender “in the full belief” that this 
is their intention ; that although he requests 
that, if any delay takes place, the land shall 
not be applied to any other purposes than a 
rond, as well as that it shall not be left to 
other parties, the letter accepting the sur- 
render is confined to an assurance that, 
pending the execution of the project, the 


land will not be let to any other party, | 


nnd that the surrender of his interest is 
tu his own knowledge, treated as having 
Leen made unconditionally ; from all which 
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it is inferred that Muttyloll Seal must have 
known, or at least have had strong grounds 
for believing, that the plan of the Govern- 
ment was not necegsarily confined to the 
formation of a new Strand Road. 


Down to this period of the correspond- 
ence, however, there does not appear to 
bave been any other improvement in con- 
templation; nor was there anything to lead 
Muttyloll Seal to believe that the land in 
question was wanted for any other purpose 
than for a road. 


But before the actual surrender took 
place, some intimation was given which 
might have been sufficient to lead him (in 
some degree at lenst) to expect some altera- 
tion of the original Government scheme of 
improvement. In hisletterto Mr. Archibald 
Graut, containing his offer to surrender 
the land, he says :— 


“I have also to request that the Government 
shoule erect and build a ghaut at their own 
expense, on the banks of the river, precil 
similar to that which is now erected and built 
at my own expense (oniy extending the ghaut- 
steps to the south side), as will appenr by the 
enclosed plan. The columns, roof, and orana- 
mental parts of the ghaut I am to be allowed to 
build at my own cost and expense, should the 
Government be pleased to approve of the above 
proposals. I beg to be favored with the honor 
of an answer.” 


Aud in answer he had been told :— 


“ Respectthg your request for the building of 
a ghaut on the banks of the river, the columns, 
roof, and ornamental parts of which building you 
liberally offer to construct nt your own expense, 
the Deputy-Governor desires me to say that the 
erection of a proper number of ghauta at suit- 
able places is a part of the proposed plan of 
improvement, and the Government will gladly 
avail itself of your public-spirited offer when the 
time comes. 


Mr. Longueville Clarke, who was the 
adviser of Muttyloll Seal, on the 26th July 
1851, wrote for au explanation to the Advo- 
cate-General :— 


“ My DEAR Jackson, 


“In Mr. Secretary Grant’s letter to 
Baboo Muttyloll Seal, of the 9th of June last, it 
is not distinctly stated that the ghaut, which the 
Government undertake to construct in place of 
that which he built, and now surrenders, will be 
erected on the present site. I have explained 
to yo why this is of consequence to Muttyloll, 
and you tell me that such is the intention of 


' the present arrangement. 
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1865.] Civil 
On looking at the record of the suit which 
terminated in the decree of May 1862, we 
observe that the plaint asked for the realiza- 
tion of the mortgage, and although the judg- 
ment did not in terms order the sale of the 
mortgaged property, it directed that the 
plaintiffs’ claim should be granted ; we have, 
therefore, no hesitation in holding against the 
defendants that the sale which followed in 
execution of the decree passed to the plaint- 
ifs the actual property which was mort- 
gaged. Next, the defendants say that the 
plaintiffs, mortgegors, are bound by the com- 
promise of Februray 1862, which set up the 


transaction of 1856; and that the plaintif . 


who take under them cannot be in a better 
position, “This would be so no doubt if the 
transfer to the plaiutiffs of the mortgagor’s 
interest dated after the making of the ikrar. 
But this is not the case as between the plaint- 
ifs and the makers of the mortgage bond 
in question ; the title of the former goe8 back 
to the date of the bond in April 1861, while 
the ikrar waa not effected at earliest till 
December 1861. Under all the circumstances 
of the case, we think that the plaintiffs are 
entitled to avail themselves of the judgment 
of the 4th Jaunary 1862, for they would 
have been bound by it hadit gone against 
the interests of their so-called mortgagors, 
inasmuch as the suit in which it was made 
was instituted before the bond was executed ; 
and, as we have already said, these mortgagor sg 
had no authority to bind them by the iknar, 

The plaintiffs special appeal is upheld, and 
that-of the defendants is dismissed: in each 
case with costs, and the decteea in the 
original suit must be given with costs in 
favor of the plainfifis. “i 


Ld 


The 4tb September 1865. 
Present: 


The Hon’ble C. Steer nnd J. B. Phear, 
Judges. 
Judgment of Lower Appellate Pourt 
—Reasons for reversing judgment 
of first Court. 


Case No. 1516 of 1865, 
Special Appeal from a decision passed by 


Mr W. EB. Brodhurst, Judge of Sarun, 
dated the 13th December 1864, affirming 
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a decision pussed by Moulvie liut Hos- 
sein Khan, Principal Sudder Ameen of 
that District, dated the 27th August 1862. 


Moolchand Shah (Defendant) Appellant, 
versus 


Baboo Thakoor Doss Dutt (Plaintiff) 
Respondent. 


Baboo Sreenath Banerjee for Appellant. 


Baboo Kishen Suoca 


Mookerjee for 
Respondent. i 


The remand of a case to a Lower Appellate Court, 
for the purpose of siating go.d and substantial 
reasons for reversing a cmeful and clear judgment 
of the first Court, ıs no warrant to the Lower Appellate 
Court, to suppose that the case was remanded to it 
for the purpose of confirming the judgment of the 
firat Court, 


THe plkintiff sued the defendant for a 
balance due to him on an account. 

The defendant’s pleas were not indebted, 
a partnership by which a balance was claimed 
in favor of the defendant, and & denial of 
the authenticity of the accounts filed by the 
plaintiff, 

The Principal Sudder Ameen found that 
the account had been proved by the evidence 
of the writer, and showed a balance in favor 
of the plaintif. He found from the fact of 
an arbitration which took place subsequent 
to the filing of the suit, that the defendant, 
admitting the balance, had agreed to pay it 
by instalments, and had agreed to file a deed 
of compromise, which fact, proved by the 
evidence, he thought was corroborative of 
the truth of the claim. On these grounds 
he decreed the suit in favor of the plaintiff. 

The Judge ina short decision reversed the 
order of the Lower Court. He first found 
that the accounts put in by the plaintiff 
having been removed fram the Court of the 
Principal Sudder Amgen before the writer 
was called as a witness to prove them, the 
investigation into these accounts had been 
defective. Any further enquiry, however, 
he thought unnecessary, inasmuch as the 
plaintiff had alleged that there had been an 
arbitration on the mutter of the debt, and 
that the defendant admitting ithad given a 
kistbundee. Why, the Judge asks, was not 
this kistbundee filod. when all the other 
| documents were filed ? Distrusting the ex- 
istence of any such docament, he distrusted 
the claim altagether and dismissed the plaint- 
iff’s suit. : 


R 


3 Civil 

This judgment, this Court in special ap- 
peal, on 31st May 1864, characterized as a 
singular one. The Court observed that 
the Judge, whilst he admitted that the ex- 
amination of the Lower Court into the ac- 
counts (and the suit was on the accounts) 
had been defective in the Lower Court, took 
no steps to supply the defect in the appeal 
by the examination of the books himself. 
In respect to the Judge’s decisionon the 
merits of the claim and his reasons for it, 
this. Court remarked as follows :— Now 
“the Judge ‘must have overlooked the fact 
- “that it was not obligatory on the plaintiff to 
“ file this document (the kistbundee), as té did 
“not exist until after the filing of the plaint. 
“ Again, itis not pleaded by the defendant 
“ that this deed forms any bar to the plaint- 
t iff’s right to continue the suit and to recover, 
‘and that is not his defence. The defendant 
“ wholly sets aside any reliance on the kist- 
“ bundee, and denies that it was ever executed 
“by him, vide his grounds of appeal to the 
“Judge. Therefore, we utterly fail to see 
“why the Judge was to give the defendant 
“ relief and free him from the decree of the 
‘firat Court, because the plaintiff had not filed 
“ this document. We require the Judge to 
“ take up this appeal again, and to passa judg- 


‘ment upon the merits of the case, and, if 
“he has any solid reasons for reversing the 
“clear judgment of the first Court, to state 
‘ those reasons and the legal ground on which 
“he puts his judgment, holding that the de- 


‘ree cannot be supported.” 

The decision of the Judge on the remand, 
if it can be called the decision of the Judge 
at all, is inthese words :— 

“The reasons for not upholding the de- 
“crea were given in the former decision. 
‘The Appellate Court deems those reasons 
“ insufficient, and considers thedecision of the 
‘Principal Sudder Ameen good and correct. 
“In plain words, the superior Court would 
“confirm the decision of the Principal Sud- 
“der Ameen. As this Court has no other 
“reasons for notupholding the original decree 
tt than those already stated, it only remains 
“ togiveeffect totheexpressed opinion of the 
“ higher Appellate Court. The decree of the 
“ Lower Court is accordingly affirmed, and the 
“ appeal dismissed with costs and interest.” 

Of course, there is another appeal against 
this order of the Judge, on the obvious 
ground that the Judge has not carried out 
the order of the High Court. , 

The first judgment of the Judge, Mr. 
Brodhurst, was a singular one; but his second 
order is infinitely more remarkable. We 


THE WEEKLY REPORTER. 


Rulings. [Vol IF. 


will not suppose, as we no doubt might fron» 


the tone and tenor of the decision, that the 


Judge bas actedin a contumacious and petu- 
lant spirit in disposing of the case in the way 
he has done. 
at his word and suppose that he is really 


Nor can we take the Judge 


unable io give any better reasons for his 


decision than those which this Court showed 


to be go inconsistent and unsound. The 
Court would rather not suppose that the 


Judge is so incompetent as he avows himself 


to be ; and, under any circumstances, we 
think the Judge was „bound to make some 
endeavour to comply with the order of the 
Court on remand, and justify his original 
decision on good and substantial reasons. 
This Gourt never said that it considered 
the judgment of the first Court was good and 
correct, All that was said in regard to this 


judgment was, that the Principal Sudder 


Ameen had, in a careful and clear judgment, 
given’a decree in favor of the plaintiff. A 
careful and clear judgment may still not be 
a good or a sound judgment ; and certainly, 
whatever our judgment might have been, as 
to the merits of the judgment, there was no 
warrant from our remarks to suppose that 
we sent the case back, intending that the 
Judge should confirm the judgment. The 
case was sent back that the Judge might, as 
he was bound to do, exercise an indepen- 
dent and unfettered judgment as to whether 
or not the defendant was indebted to the 
plaiatiff in the sum claimed, or in any part of 
it, In now remanding the case for a second 
time, we hope the Judge will pass sucha 
well considéred judgment as will do justice 
to the parties and save them from the griev- 
ous burde of any further unnecessary 
litigation. - « 


The 6th September 1866, 
Present : 


The Hon’ble Shumboonnth Pundit and Q. 
Campbell, Judges. g 


Limitation—Suit to recover pesses- 
sion of property attached for salo. 


Case No. 518 of 1865, 


Special Appeal from a decision passed by 
Mr. R. Alexander, Officiating Judge of 
Cuttack, dated the 2nd: December 1864, 
affirming a decision.passed by the Moon- 
sf of that District, dated the lst April 
1864, 
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eae lee RR 
Roghoonath Doss Mohaputtur (one of the 
Defendants) Appellant, 


VETSUS 


Xinoo Doss (Plaintiff) and others (Defend- 
ants) Respondents. 


Mr. R. E. Twidale for, Appellant. 


Baboo Upprokosh Chunder Mookerjee for 
Respondents, 

In a suit to recover Ff erage of property attached 
or sale, in which it did not appear that the plaintiff 
„ad been really dispossessed by the Court, but that 
‘he salo was only of rights and interests according to 
he former practice, the plaintiff, who had no know- 

edga of these proceedings, was held entitled to the 
ull period of limitation. 

In this case the only question is, whether 

n suit to recover possession of property 
nttached for sale of which possession is 
delivered by the Court, and plaintiff thereby 
lispossessed, must be brought within one 
wear, or within twelve years of the date ofsuch 
lisposseasion under the sale. Plaintiff sues 
co set aside the sale which he cannot do after 
one year ; but we may consider the case to be 
simply one to recover the property ; and the 
juestion, is whether he must or must not set 
aside the sale before he can recover the pro- 
perty. In another suit, where it appeared 
that the Court had actually seized the pro- 
perty, and dispossessed the defendant under 
Khe gale, judgment on the same point has 
been reserved by this Bench. But in-the 
present case there is nothing whatever to 
whow that plaintiff was really dispossessed 
tby the Court; and itis clear that, if the 
Court does not act up to the full to the letter 
and spirit of Act VIII of 1859 so as to 
ensure the settlement of disputes then and 
there, but merely sells the rights tnd inter- 
ests in the old loose way, a party, who may 
have no knowledge of these proceedings, 
cannot be prejudiced, but has the full period 
of limitatiou. ‘That being, so far as is shown, 
the case of the plaintiff, the appeal is dis- 
missed with costs. 


The 6th September 1865. 
Present: 
The Hon’ble Shumboonath Pundit and G. 
Campbell, Judges. 


Limitation— Sale in execution of de- 
cree—Claims to attached property 
by Shareholders. 


Case No. 827 of 1865. 


Special Appeal from a decision passed by 
Mr L. W Hutchinson, Additional Prin- 
cipal Sudder Ameen of East Burdwan, 
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dated the Tth January 1865, reversing a 
decision passed by the Moonsiff of that 
District, dated the 24th August 1863. 


Monohur Khan and others (Defendants) 
Appellants, 


versus 
Troyluckhonath Ghose (Plaintiff). 
Respondent. 
Baboo Rajendur Misser for Appellant. 
Baboo Mohendur Lal Sealfor Respondent. 


Where intervenors claim a share of attached pro- 


perty, the Court should define the respective shares . 


of the debtor and the intervenora, and sell the debt- 
or’s definite share only If the Cout omits to do 80, 
and sella the undefined rights and mterests, there is 
no decision uuder Section 246 Act VIII of 1859, of 
which the purchaser. by lying in wait without pos- 
session for one year, can kee vantage. 

A OERTAIN piece of land was attached in 
execution as the property of Johur Khan. 
The present defendants intervened, alleging 
that they had a two-third share in the land. 
The Moonsiffs order was to this effect—‘ I 
“ find that the intervenors and the debtor 
“are in joint possession, only the debtor’s 
“ rights and interests will be sold, they will 
“ not be affected ; therefore their petition is 
rejected.” 


.The purchaser did not get possession at 
the time, bus he now brings his suit for the 
whole land, and alleges that, as the above 
quoted order was a“decision under Section 
246 rejecting defendant’s claim, they were 
bound to set it aside by suit within one year, 
and not having done go, his title is complete. 

The Lower Appellate Court apparently ad 
mitting this plea, and also finding that de- 
fendunts have not proved their title, gave 
plaintiff a decree. 

It is quite clear that, in the execution 
case, the Court wholly failed in its duty, as 
is, we fear, too often the case in this matter. 
Clinging to the old practice, it avoided a 
decision under Section 246 and sold the un- 
defined rights and interests. It ought to 
have then defined what share was possesscd 
by the debtor and what by the intervenors, 
and to have sold the debtor’s definite share. 
Not having done so, we think that there is 
no decision under Section 246, of which the 
purchaser, by lying in wait without posses- 
sion for one year, can take advantage. And 
there thus being no pre-adjudication in plaint- 
ifs favor, it is for him and not the defend- 
ants to prove his title. The case is there- 
fore remanded to try simply whether plaintiff 
has proved his title. 
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The 7th September 1865. 
Present: 


The Hon’ble F, B. Kemp and W. S. Seton- 
Kart, Judges. 


Wahomedan Law — Will—Hstoppel— 
Signature of heir. 


Case No. 1371 of r865. 


Special Appeal from a decision passed by 
' Baboo Hur Gowree Bose, Principal 

Sudder Ameen of Chittagong, dated the 

21st February 1865, reversing a decision 

passed by the Officiating Moonsiff af 
- that District, dated ithe 19th May 1863. 


Khadejah Beebee for self and as mother of 
Mahomed Oalee and another (Defendant) 
Appellant. 


VETsUS 


Suffur Ali (Plaintiff) and others (Defend- 
ants) Hespoadents. 


Baboo Gopeenath Mookerjee for Appel- 
lant, 


Myr. A. F. Linghum for Respondents. 


According to Mshomedan Law, a Will is valid as 
against au heir if he affixed his signature to it as a 
consenting party thereto withont undue influence. 


Tis appeal involves a point of Mahomed- 
an Law. We find, and the pleader for the 
special respondent admits so much, that the 
name of the special respondent appears as a 
consenting party co the Will of Bakur Ali. 
If, and this is the point which the Lower 
Appellate Court has not decided, the special 
respondent affixed her signature to the Will 
a; a consenting party thereto, without undue 
influence, the Will is clearly valid under the 
Mahomedan Law. Jf she did not do go, the 
Will is only legally operative guoad one- 
third of the testator’s estate; and it will 
remain for the Lower Appellate Court to 
decide to what extent the apecial respondent 
is entitled to inherit the estate of Bakur Ali 
after deducting the share which, it is admit- 
ted, devolved to his wife. 

Remanded for decision-with reference to 
these remarks, 


The 7th September 1805. 
Present: 


The Hon’ble Shumboonath Pundit and 
G. Campbell, Judges. 

Bona fide holder of property pledged 
for payment of debt—Benamee 
ownérs. 

Case No. 1240 of 1866. 


Special Appeal from a decision passed by 
Mr, F. J. Cockburn, Officiating Judge 
of Tipperah, dated the 28th December 
1864. affirming a decision passed by the 
Principal Sudder Ameen of that District, 
dated the 20th March 1864. 


Bama Soonduree Debia (Plaintiff) Appellant, 


Versus 


Rashmones Debia and others (Defendants) 
Respondents. 


Baboos Onoocool Chunder Mookerjee andl 
Gopeenath Mookerjee for Appellant. 


Baboos Sreenath Banerjee and Chunder 
Madhub Ghose for Respondents. , 

An innocent holder (for value and exercising due 
diligence) of property given in pledge for the pay- 
ment of a debt, without notice of his debtor being = 
benamee owner for others, 18 entitled to maintain hic 
lien and all the property in satisfaction of the debt, 
and on that ground should succeed as against the 
parties who by their acts enabled the benameedar tc 
deceive him and take his money, 

Tum special appellant has not put his 
really important plea us he might have doues 
in his written ground of appeal, either iw 
this Court orin the Lower Appellate Court ;, 
but seeing’ that he has from the firat put 
forward on the record the fact on which it 
is founded, and that it is mentioned in the 
decision of the first Court, we have allowed 
him to bring it forward. Plaintiff, appel- 
lant, claims to sell in execution of a decree 
certain property, of which his debtor is the 
registered and ostensible proprietor. De- 
feudants, alleging that they are the real 
owners holding benamee through the plaint- 
iff, have succeeded in getting the property 
released by summary award. This is m 
regular suit brought to declare the property 
liable to sale in satisfaction of the debt. It 
is found to be really the property of the 
defendant ; and on that ground the suit has 
been dismissed. But the plea, which we 
have allowed to be taken is, that the regis- 
tered bond, which is the foundation of 
plaintiff's claims, pledges the disputed pro- 
perty for the payment of the debt ; and that 
plaintiff being an innocent holder for value 
exercising ordinary diligence, who accepted 
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he lien without notice, is entitled to main- 
tain his lien and all the property in satisfac- 
¢ion of the debt ; and on that ground should 
succeed as ngainst the parties who, by their 
mots, enabled the benameedar to deceive bim 
rand take his money. ‘This, if made ont, is 
m good plea, and should have been made the 
subject of an issue. We remand the case to 
whe first Coart for trial upon that issue, 


e The 7th September 1866. 
Present: 

The Hon’ble G. Loch and F. A. Glover, 
Judges. 
Batoppel—Frauduicnt Conveyance. 
Case No. 1478 of 1865. 


Special Appeal from a decision passed by 
Mr. W. Ainslie, Judge of Patna, dated 
the 16th March 1865, affirming a decision 
passed by Syed Sukhamut Hossein, 
Principal Sudder Ameen of that District, 
dated the 18th September 1864. 

Fureedoonissa (Plaintiff) Appellant, 
versus 


Ruhomut and others (Defendants) 
Respondents. 
Messrs. A. F. Lingham and C, Gregory 
for Appellant. 
Baboos Kishen Succa Mookerjee and Unnoda 
Pershad Banerjee for Respondents. 
A party claiming through A is not at liberty to 
plead A’s fraud as against a detendant in possession, 


although that defondant claims under the fraudulent 
convey ance. e 


THE accompanying genealogical table will 
assist the cousideration of this case. 





Delawur Ali 
| 
Oe eee 
a ~- Fuzsnl 
| 

~ 
Tuizalatoonissa Ali Hossein 
6 eee wf 


eoii, Plaintiff. 

There are other descendants of both ihe 
brothers, Afzul and Fuzzul; but for the 
purposes of this case, this Memorandum will 
be sufficient. 

Delawur Ali had two sons, Afzul and 
Fazzul. The former had a daughter, Tuizala- 
toonissa (n defendant in this case); the 
latter a son, Ali Hossein. The cousins 
married and had a daughter, Fureedoonissa, 


who now claims to have her right declared 
in certain properties, which she alleges to 
have been conveyed to her by her mother 
by deed on the 5th November 1857. She 
adds that she held quiet possession of these 
properties and exercised righta of ownership 
over them for many years until, in short, 
her mother having been talked over by the 
other members of the family, was induced tu 
interfere and disturb her possession. 


The defence is that the transfer to I*ureed- 
oonissa was nominal only, and that ethe 
property never went out of the mother’s 
hands. - 


Both Lower Courts took this view of the 
transaction, and dismissed the plaintifs 
claim. 


It is urged in special appeal that the special 
respondent is not in a position to defend 
this suit, She having already stated publicly 
that the transfer was a nominal one, made to 
defraud creditors, she cannot now take ad- 
vantage of her own fraud, and is estopped 
from contesting her daughter’s rights. Bimi- 
lary the other special respondents, whio 
claim through Tuizalatoonissa, are estopped 
likewise. 

Tuizalatoonissa is, we are given to un- 
derstand, dead, and the special respondent 
claims through her.. 

On the point of law we think that the 
Judge’s order must be reversed. We have 
gone through the record, and find it unmis- 
takeably proved that Tuizalatoonissa did, on 
several occasions in Court, admit that the 
transfer to the daughter was nominal, and 
made with the object of defrauding her 
husband’s creditors. One of these admissions 
is made in Tuizalatoonissa’s answer in a caso 
of execution of decree ; the other in a petition 
filed by that lady in another suit. The 
Judge bas noticed these admissions, but 
thinks them worth nothing, mere forms of 
words without any real meaning. 

We are not disposed to treat them in this 
fashion. True or falae, they wereundisputably 
made by Tuizalatoonissa in the courseof legal 
proceedings ; and, in accordance with many 
precedents of this Court, we must hold both 
her and those who represent her as bound 
by those admissions. 

The case of Ghureeb Hossein Chowdhry 
and others vs. Useemoonissa Khatoon, 
8ist December 1862, Hay’s Reports, page 
528, is exactly in point ; that decision lays it 
down that a party claiming through 4 is 
not at liberty to plead the frand of A as 
against a defendant in possession, although 
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that defendant claims under the fraudulent | Principal Sudder Ameen of Moorsheda- 
conveyance. bad, duted the 17th January 1865, 


We thivk, therefore, that the special re- P 
spondents are dstopped from contesting Sitaram pn y E Sein (De- 


the special appellant’s claim so far. 

But there remains the question as to 
whether the special appellant has been all 
along in possession of the property : for, if 
that be not proved, she is equally, though 
iu a different maner, in fraud with the special 
respondents. The Judge has admitted that 
many acts of dominion and occupancy were 
done by Fureedoonissa, but considers none 
- of them as incompatible with the theory | cool Chunder Mookerjee for Respondent. 
that she was only acting as her mother’s | A widow in possession under her husband’s Will 


versus 
agent. This argument, we observe, cuts | with a life-interest, and not the estate, is liable under 


Ranee Prosunno Moyee Debia, mother and 
guardian of Doorganath Roy, (Plaintiff) 
Respondent. 


Baboos Kishen Succa Mookerjee 
and Dwarkanath Mitter for Appellants, 


Baboos Hem Chunder Banerjee and Onoo- 


both ways. Fureedoonissa’s acta may not | # decree for ancestral debts. 
have been incompatible with agenay, but they! Tee facts out of which the appeal arises 
were perfectly compatible with the theory jare not very much disputed, and are as 
of her own separate ownership. follow :— i l 

It is urged that the Judge has held that,| One Pran Kishen Doss obtained a decree 
as the transfer was nominal, the possession | against Ranee Rashmonee, the widow of 
must have been nominal also, and, thinking | Rajah Beejoy Kishen, on the 29th of 
80, has decided the latter point without going | August 1838, for possession of a mortgaged 
into the evidence ; but this is not the case. | property after foreclosure, and for wasilat. 
It is, of course, impossible for us, sitting in| The property mortgaged was for 8 annas 
special appeal, to say whether he has given | of Turuf Shaunker Bhuddurpore, and the 
the right amount of force to the evidence in | same had been mortgaged by the Rajah in 
question ; but there can be no doubt that he | his life.time. 
has examined it all, oral as well as document- | - Pran Kishen Doss sold his decree to 
ary, thoroughly. He has taken up each of! Ram Soondur Sein, defendant, in the name 
the documents filed, and has given reasons | of Sitaram, and, in execution, the Sein de- 
for not treating itas evidence of Fureedoon- | fendant attached the properties now in con- 
iasa’s sepatate ownership. test some time in the year 1868. Plaintiff 

His finding, therefore, that the plaintiff | appeared and objected, but her objections 
has not proved the bona fides of the sale is | were overruled in the Summary Department, 
one of fact, with which we cannot in special | and the prdperty was sold. 
appeal interfere. And although we think,; Plaintiff is the daughter-in-law of Ranes 
as stated above, that the defendants in the | Rashmonea, and she in consequence at once 
case are not in a position to contest the | brings this suit to set aside the summary 
special appellant’s claim, the decision of the | proceedings, and to have her minor son’s 
Judge regarding the conveyance has the |right declared in hia share of 2as. 13g. le. 
effect of placing both parties to the suit in | 1k., out of 8 annas of Turuf Shaunkar, 
pari situ, and we are compelled to dismiss | 10as. 13g. 1c, Ik. in Turuf Shahungar, Mou- 
this appeal, making, however, each party, | zahs Saruba and ` Gopalpore, and in the 
under the circumstances, pay their own ; remaining as, 6d. 2c. 2k. of the said 
costs. mehals, which were separately purchased on 

behalf of the said minor at a Sheriff's sale. 
| The suit is also brought to obtain the surplus 


The 8th September 1865. i proceeds of certain mehals sold for arrears 
Print: , of revenue after attachment. 
ee ; The Sein defendant pleaded that the 


The Hon'ble F. B. Kemp and W. S. Seton- | decree under which the properties were 
attached was not a peraonal one to the Ranee 


Karr, Judges. 
Rashmonee ; and that the estate, as derived 
— ¥, i bilit for. » ; e * : 
Ancestral dobts—Lianility from Beejoy Kishen, was liable for the 


Case No. 105 of 1865. ` decree. 


Regular Appeal from a decision passed by| The Principal, Sudder Ameen tried the 
Baboo Digambur Biswas, Officiating | case on several issues, of which the secondi 
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and third only are taken up on appeal before 
nus. We may here observe that, at the bear- 
ing of the appeal, an application was made 
by a third party to be heard, calling himself 
purchaser of the original decree from the 
Sein defendant ; but as the pleader for this 
mppellant professed himself ready to go on 
with the appeal, and as it was quite clear 
“that the alleged purchaser would have ex- 


sell a portion of the estate and to clear the 
mortgaged property, as she had been fully 
empowered, and as she was clearly bound to 
do. As she enjoyed the profits, we think 
she was the person to whom the holders of 
the. decree and the purchasers of the samo 
should have looked. The decree-holders 
have not sued to enable them to follow the 
property. This counter-argument derives 


„actly the same rights, and would stand in! further strength from the suit which Prau 
the same position, as the original defendant, | Kishen, the appellant’s vendor, brought 
we did not think it expedient or necessary | against Rashmonee, the Collector as the Court 


to comply with the request. 

Accordingly, the appeal was very fully 
mrgued by both parties. On the third issue, 
which is the main point arising in the dis- 
pute, we observe that Rajah Beejoy Kishen 
“iu hig life-time executed an onoomottee 

uttro in favor of Rashmonee, in which he 
directed her to keep up the religious cere- 
emonies and lands in the estate, and recited 
that he was somewhat involved, and had 
created some mortgages on his property, 
He then empowered his wife to adopt two 
#008 in succession, and, if she thought fit, to 
vest them with the property as they came of 
age successively. But he clearly gave his 
wife a life-interest in his estate, and further 
empowered her, if she thought it necessary, 
to sell a portion of the same to clear off his 
estate from debt. The son adopted by 
Rashmonee died a minor, but he left his 
widow power to adopt a son, and the pre- 
sent minor, the son of the plaintiff, is the 
result of that adoption. 

*Some reference has been made to & sepa- 
rate suit decided by the late Sudder Court 
on the 21st of February 1859 ; but all we 
find there decided is that Rasbmonee had 
a life-interest, and that the plaintiff bad no 
right to sue to reverse alienations made in 
Rashmonee’s life 

The consideration of this latter point does 
not enter into the present appeal, the main 
argument for which is that, as the Ranee 
was in possession under the Will of her 
husband, and as the debts were clearly 
ancestral, the estate must be held liable for 
the same; and that any arrangement made 
between the mother-in-law and tbe daugh- 
ter-in-law quoad the occupancy of the estate 
ought not to prejudice the purchasers of the 
decree against the Ranee, the more so as the 
plaintiff has not shown how possession 
passed to her. . 

We ‘think this‘argoment fully met by the 
admitted fact that the Ranee bad a life- 
interest in, and an enjoyment of the pro- 
perty; and that she never took any steps to 


of Wards, and a Surburakar, for possession 
after foreclosure, in which Rashmonee took . 
care not to appear, and iu which a decree 
was given against her for costs and wasilat. 

The present suit is not a casein which any 
liability of a joint estate can be properly 
pleaded. The case turns simply on the lia- 
bility or otherwise of Rashmonee alone, and 
on the nature of sa decree ; and both in law 
and in equity, we think the defendants can 
only have their remedy against the Ranee, 
and hold that the Lower Court came toa 
right conclusion that the decree should bo 
executed against her, and that the property 
of the minor was not liable. 

The decision on this issue renders it 
almost unnecessary to consider the point 
raised in the second issue before the Lower 
Court. But we find that the Lower Court 
has given good reasons for considering that 
the mebals comprised in this issue were 
purchased for, and in behalf of, the minor ; 
and that the question of the purchase and 
possession was raised in another suit to 
which the appellant's veudor was a party, 
although the precise point of the funds by 
which the properties were purchased may 
not have arisen in that case. 

But the main qyestion at issue in this 
case is the distinct and separate liability of 
Rashmonee ; and, that point having been 
decided against the appellents, we have only 
to confirm the decision, and to dismiss the 
appeal with costs. 





The 8th September 1865. 
Present: 
The Hon’ble H. V Bayley and E. Jackson, 
Judges. 


Jurisdiction of Civil Court—Suit by 
putneedar for share of compensa- 
tion for land taken by Government 
for public purposes. 

Case No. 740 of 1865. 


Special Appeal from a decision passed by 
Baboo Punchanun Banerjee, Judge of 
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the Small Cause Court, exercising the 
powers of a Principal Sudder Ameen of 
Hooghly, dated the 28th November 1864, 
a ing a decision passed by Moulvie 

azem Hossein, Moonsiff of Pandooah, 
dated the 28th January 1864. 


Joy Kishen Mookerjee (Defendant) 
; Appellant, 


versus 
Reazoonissa Beebee (Plaintif) Respondent. 


Baboos Banee Madub Banerjee and Pearée 
Mohun Mookerjee for Appellant. 


Moulvie Syed Murhumut Hossein for 

l Respondent, 

A aut brought by a putneedar to obtain a share of 
certain monies paid by the Government to the zemin- 
dar on the occasion of taking up certain lands in the 
putnee for public purposes, is oniy cognizable in the 
Civil Court. . 

A putneedar is entitled to compensation, although 
there was no agreement to that effect, 

Tus is a sult brought by a putneedar to 
obtain a share of certain monies paid by the 
Government to the zemindar on the occa- 
sion of taking up certain lands in the putnee 
for publie purposes. E 

It is said that such a suit cannot be 
brought in the Civil Courts, but we think it 
ean be brought in no other than the Civil 
Court. 

It is then said that, as there was no agree- 
ment for compensation of loss, the putneedar 
cannot obtain any. The decision of this 
Court of the 24th March, Sreenath Naik 
vs. Maharnjah of Burdwan, went fully into 
this question, aud decided that the plaintiff 
is entitled toa share of the compensation, 
aad laid down the principle on which his 
share was to be computed. 

We dismiss this appeal with costs. 


The 9th September 1865. 
Present : 


The Hon’ble C. Steer and G. Campbell, 
Judges. Š 

Jurisdiction of Civil Court—Suit bo- 
tween ryots for value of sand coar- 
ried away by defendant from piaint- 

‘ifs land. 
Case No. 1541 of 1865. 

Special Appeal from a decision passed by 
Mr. A. Pigou, Judge of Hooghly, dated 
the 14th March 1865. modifying a droi- 
sion passed by Houlvie Syed Sukhawut 
Hossein, Sudder Ameen of that District, 
dated the 4th August 864. 
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Shaikh Hybutoollah (one of the Defendant 


Appellant, 
versus 


Shaikh Mattaboolla and others 
` Respondents. 


Baboo Greeja Sunkar Mojoomdar am 
Moulvie Murhumut Hossein for Appellant 


Mr, R. E. Twidale and Baboo Mohes 

Chunder Chowdhry for Respondents. 

A, suit by one ryot against another for the value 
sand carried away by the latter fiom the former’s lan 
is cognizable in the Civil Court. 

Tars isa suit in which the plaintiff, 
ryot, sues the defendant, another ryot, fc 
the value of sand carried away from hi 
land. The defendant pleaded that some c 
the land described in the plaint did not be 
long to the plaintiff’s holding ; he admitte 
taking some sand from some land belongin, 
to the plaintiff, but pleaded a custom where 
by the zemindar was empowered with tir 
consent of the ryot to give a pottah t 
another party to dig and take away san 
from the ryot’s land. The zemindar inter 
vened and supported the defendant in thx 
statement. 

The Judge has given the plaintiff a decree 
holding that the land described in the plain 
belongs to the plaintiff as part of his jum 
mai lands; and that the defendant carries 
away 15 boata’ load of sand from that landi 
which at the market rate was worth rupee 
142. 

In special appeal it is urged— , 

lst.—That the case was one for trial by 
the Revenue Court. 

2nd.—That the question of custom was 
not properly tried by the Judge. 

3rd.—That the damages were not rightly, 
awarded. , 

As to the first objection, the question a 
issue was the title of the semindar to alloy 
another party, not the tenant, to dig ana 
carry away sand from the tenant’s landi 
This is a question to be tried by the Civi 
Court. . 

As to the second issue, we find that tha 
Judge disbelieved the evidence of the defend 
ant’s witnesses as to the custom, and it is nu 
ground for special appeal that the Judge 
ought to have credited them. The custom 
depended on the evidence, and that was tha 
only way to try it. 

As to tho hird objection, we think ths 
Judge was satisfied that the 15 boate’ load o 
sand which the defendant admitted he carrier 
away, were taked from the plaintiff's land. 


(Plaintiffs 
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mnd he was, therefore, justified in awarding to 
the plaintiff such a saum as damages which 
khe plaintiff could have obtained for the same 
quantity of sand if he had sold it in the 
market, 


All the grounds of special appeal failing, 
swe dismiss the specal appeal with costs. 


The 9th September 1865. 
Present: 


The Hon'ble ©. Steer and G. Campbell, 
Judges. 


Alluvial land—Private property. 
Case No. 1684 of 1865. 


Special Appeal from a decision, passed by 
Mr. E. G. Birch, Judge of Moorsheda- 
bad, dated the 20th March 1865, affirm- 
ing a decision passed by Moulvie Syed 
Abdoollah Khan, Sudder Ameen of that 
District, dated the 30th December 1864. 


Maharanee Odhiranee Narain Koomaree 
(Defendant) Appellant, 


CETINE 


The Nawab Nazim of Bengal (Plaintiff) 
and others (Defendants) Respondents. 


Moonshee Ameer Ali Khan Bahadoor and 
Baboo Chunder Madhub Ghose for Ap- 
pellant. 


Baboos Onoocool Chunder Mookerjee aad 
Obhoy Churn Bose for Respondents, 


There can be no private property in a strip of land 
which in the dry season only is left dry between the 
permanent bank and the river, Till the land rises 
beyond ordinary high water mark in such a way as to 
secome fit for cultivation, it is part of the river bed, 
and, as such, public property; and when it docs 
so rise as to becomo private property, the public will 
still be entitled to the same access to the river whieh 
was enjoyed before the new land was formed on the 
bank. 


Tus is a suit claiming ground which 
iefeudant has used to land passengers from 
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the river Bhagguruttes, and to restrain the 
defendant from landing the passengers. Tho 
Judge declared the land to be the plaintiffs, 
and granted a perpetual injunct.on sgaiust 
the use of if. 


But we think, as the Judge has found the 
facts, his decision cannot be supported. -The 
Bhaggurattee ig a public navigable stream. 
The plaintiff is a riparian proprietor. The 
ground in dispute has partially formed op- 
posite plaintiffs estate, and the Judge chills 
it an accretion. Bat he says that it is a 
worthless piece of land which is still in the 
bed of the river, which was found to be in 
the water in 1863, and which will be again 
submerged as soon as the river rises in tho 
wet season. ‘This being so, we think that 
there is no accretion such as to make the 
land private property. ‘Till the land rises 
beyond ordinary high water mark in such a 
way as to become fit for cultivation, it is 
part of the river bed, and, as such, public 
property. And when it does so 1ise as to 
become private property, the public will atill 
be entitled to the same access to the river 
which was enjoyed before the new land was 
formed on the bank. 


It is true that the defendant took the 
wrongfal plea that the land was the private 
property of one Waris Ali; but the Court 
sent an Ameen to ascertain the facts, and 
was quite justified in finding the truth, 
though pleaded by neither party, and in 
deciding on a point which really arose on 
the issues. The Ameen, in fact, reported 
that the land was public property. And 
the first Court, though calling it the property 
of the plaintiff, also found that the public had 
a right of use over it, and on that ground 
refused the injunction. On this finding, 
even if the Judge had been right in finding 
the ground to be the property of plaintiff, 
he should still have tiied the question 
whether the public had a right of access to 
the river at this spot, which, from the map, 
would seem to be almost necessarily the case 
since a publie road leads down to the bank, 
ond the first Court relates that the public 
use the spot as a Bathing Gh&t. But it is 
unnecessary to go farther into that point, 
since in our view on the facts found by the 
Judge there can be no private property in 
the land, the subject of suit, it being merely 
a strip which in the dry season only is left 
dry between the permanent bavk and the 
river. On that ground, we decree the 
appeal, and dismiss the suit with ‘costs, 


F 
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The 12th September 1866. 
Present: 


The Hon’ble ©. B. Trevor and G. Campbell, 
Judges. 


Limitation—Ejectment by auction- 
purchaser. 


: Case No. 292 of 1865. 


Special Appeal from a decision passed by 
Baboo Gobind Chunder Chowdry, Prin- 
cipal Sudder Ameen of Beerbhoom, 
dated the 18th November 1864, reversing 
a deoision passed by Baboo Kadaressur 
Roy, Moonsiff of Gopalpore, dated the 
21s? August 1862. 


Ram Gopal Roy and others (Plaintiffs) 


; Appellants, 


Versus 


Nundo Gopal Roy and others (Defendants) 
Respondents. 


Baboo Kalee Kishen Sein for Appellants. 
Mr. R. E. Twidale for Respondents. 


A man dispossessed by the Court in execution” of 
an auction-sale, must sue within one year to reverse 
the sale proceedings. But if he is dispossessed by 
the purchaser otherwise than through the Court, he 
ean sue within 12 years of his cause of action. 


Tris is a suit to set aside a sale so far as 
regards plaintiff's shares. It appears that 
plaintiffs had notice of the sale and were, 
they say, dispossessed under color of the 
sale, which purported to be a sale of the 
disputed property as belonging to the debtor. 
They sued expressly to set aside the sale, 
and the case was remanded by this Court 
with the direction that, if more than one 
year was found to have elapsed, the suit 
must be dismissed. On that issue it has 
been dismissed, and plaintiffs again appeal. 
Plaintiffs’ plea now is that their suing to set 
aside the sale was a mere verbal error ; that 
in reality only the rights of the debtor 
being sold, they -had no occasion to set aside 
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The question is whether a man dispossess- 
ed by the Court in execution of an auction- 
sajle must sue within one year to reverse 
the sale proceedings, or whether he ean, 
under the ordinary law, sue for the property 
any time within 12 years of his cause of 
action. The object of the law is to grant 
titles by providing that a man, who wishes 
to dispute the acts of the Court, must sue 
within one year. The test of the question, 
therefore, is, was or was not an act of the 
Court the cause of plaintiffs’ action? We 
think that, as before laid down in the case 
of Beebee Subooram, decided 15th January 
1865, if it be shewn that in fact the pro- 
perty was actually taken, and the plaintiffs 
dispossessed by the Court, whether the. 
Court was right or wrong, the injured party 
must sue within one year. But, if this be 
not shown,—if, according to the old loose 
practice, a mere nominal, and not a real, 
possession was given, as if the plaintiff wam 
out of possession, and not injured by the act 
of the Court,—if also the purchaser, other- 
wise than through the Court, dispossessedl 
plaintif,—then ploiotiff can sue under the 
ordinary law any time within 12 years of hies 
cause of action, whatever that may be : for 
in this case the sale or any dispossession by 
the Court under the sale is noč the cause ofl 
action. In this case plaintiff writes that 
the p.operty itself was attached and sold ae 
the prcperty of the debtor, and he was dis- 
possessed. But there is nothing in the 
record to show that the dispossession war 
the act Of the Court. The case must be 
remanded for atrial in this point. If de- 
fendant can show that real and substantia 
possession was given tohim by the Court, 
plaintiff is barred. If not, plaintiff has the 
full time, and the case must be tried on the 
merits. 


The 13th September 1866. 
Present: 


The Hon’ble G. Loch and F. A. Glover 
Judges. 


Resumption of Lakheraj land situ- 
ated in dependant Talook. 


Case No. 1520 of 1865. 


the sale, but they claim the property as Special Appeal from a decision passed b 


their own. 


the Principal Sudder Ameen of Hymem 
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singh, dated the 15th March 1865, affirm- 
ing a decision passed by the Moonsiff of 
Bajeetpore, dated the 5th July 1864. 


ugunnath Gossain (Defendant) Appellant, 
versus 


dr. J. G. N. Pogose and another (Plaintiffs) 
Respondents. 


Raboo Kalee Kishen Sein for Appellant. 


Waboo Kishen Kishore Ghose and Mr. C. 
Gregory for Respondents. 

A semindar is not precluded from resuming lakheraj 
nd situated in a dependant talook, though such de- 
andant talookdar has no right to resume. 

_ Tue plaintiff in this suit is the representa- 
ve of an auction-purchaser. When he 
sarchased is not shewn us. As, however, the 

1it was instituted before Act XIV of 1859 
ame into operation, itis not of any mate- 
nl consequence. | 

It is pleaded by the defendant, ls, that 
we lands claimed are within his shikmee 
nlook, and consequently the plaintiff has no 
echt to resume them ; 2nd, that the lands are 
eld under a valid lakheraj title, 

On the first point, we find that the defend- 
xt derives his shikmee tenure from the 
emindar represented by plaintiff; that he 
1ys the rent to plaintiff; that the lands of 
is shikmee teuure are part of the rent-pay- 

g lands of the zemindar, who could not 
ive included in the lease any lakheraj land. 
a shikmeedar, therefore, defendant holds 
mt-paying lands from the plaintiff, and pays 
ntto him. As a dependant talankdar, he 

not entitled to resume any lakheraj land 
hich is within the geographical limits of his 
pendant tenure ; and the fact of hi$ holding 
is tenure will not deprive the zemindur of 

s right to resume the lands, if the defendant 
tho holds both as shikmeedar and lakheraj- 

x, fail to make out his title as Jakherajdar. 
“e find from the decision of the Lower Court 
at defendant has failed in establishing his 
tle, and we, therefore, reject this appeal 
ith costs. 


The 18th September 1865. 
Present: 


Ihe Hon’ble G. Loch and F. A. Glover, 
Judges. 


pecial appeal—Remand for further 
idence by Lower Appellate Court. 


Case No. 865 of 1865. 
wectal Appeal from a decision passed by 


Mr. R. J. Richardson, Judge of Behar,’ tives. 
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dated the 29th December 1864, reversing 
a decision passed by Baboo Tarahant 
Bidyasagur, Principal Sudder Ameen of 
that District, dated the 9th August 1862. 


Lalla Heera Lal (Defendant) Appellant, 
versus 


Gouree Byjnath Pershad (Plaintiff) - 
Respondent. 


Messrs. R. T. Allan and R. E. Twidale, 
and Raboos Oncocool Chunder Mookerjge 
and Gopal Lal Mitter for Appellant. 


Baboos Kishen Kishore Ghose and Kishen 
Succa Mookerjee for Respondent, 

A special appeal is not converted into a regular 
appeal, because the Judge, sitting as a Court of Appeal, 
recorded farther evidence under Section 356 Act 
VIII of 1859, or pronounced a judgment on the evi- 
dence recorded. which had not been considered by the 
first Court as described ia Section 353. 

Turs case was remanded by orders of this 
Court on the 6th Jane 1864, with directions 
to the Judge to determine, from any second- 
ary evidenc3, which the defendant might be 
nble to proc uce, whether there was any suf- 
ficient proo ‘of the existence and purport of 
a Will alleged to have been executed by 
Pirthee Singh, under which the defendant 
claims to hold possession. 


It is necessary to recite the facts which 
are shortly as follow: Pirthee Singh had 
four sons and one daughter. He divided his 
property among his sons, retaining a portion 
of it, which is the subject of this present 
sait, for his own maintenance, and retained 
possession of it till his death. His widow, 
Deepa Koonwar, succeeded and enjoyed it 
till her death in 1258. It then went into 
the hands of Bukt Lal, the grandson of 
Pirthee Singh by his daughter, who alleged 
that he obtained it by virtue of a Will exe- 
cuted by Pirthee Singh in favor of his wife 
for life with remainder to Bukt Lal. Bukt 
Lal’s widow, one of the defendants in this 
suit, succeeded to possession. 


Plaintiffs, as grandsoos of Pirthee Lal by 
one or other of his sous, sas for pussession 
as the next legal heirs, and meet the plea of 
limitation raised by the defendant by stating 
that they allowed their grandmother to 
retain possession from motives of affection. 
This might be a sufficient reason for not 
asserting their claim during the life of their 
grandmother, but does not account for their 
silence subsequent to her death, during 
which period the property has been in the 
possession of Bukt Lal, or his representa- 
The suit is brought, however, within 
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twelve years from the date of Deepa Koon- 
wur’s death ; and if the resson assigned by 
the plaintiffs, for allowing Deepa Koonwur 
to remain in possession during her -life, be 
good, then the suit cannot be barred by 
limitation. 


Now, while the allegation of the plaintiffs 
bears upon its face an appearance of great 
probability, it would be difficult to prove by 
direct evidence, unless some instrument had 
been drawn up, or some formal act done in 
the presence of parties, that the plaintiffs 
did, from motives of affection, allow Deepa 
Koonwur to retain possession during her 
life ; butit will not be a very violent presump- 
tion to believe that they did so. While, on 
the other hand, the defendant, who has no 
legal title to the property, comes forward 
with a distinct allegation that, by virtue of 
a Will executed by Pirthee Singh, which 
gavea life-interest to Deepa Koonwur, he 
is entitled to succeed, and has held possession 
ever since her death. It was clearly for the 
party who pleaded an instrument which 
diverted the property out of the natural 
course of inheritance to produce and prove 
that instrament, and, failing to produce it, to 
give secondary evidence of its existence, and 
to account satisfactorily for its absence, and 
it was with the view of enabling him to 
do this that the case was remanded. 

The Judge, instead of remitting the case 
to the first Court, sent for the witnesses 
named by the defendant, examined them 
himself, and, discrediting their evidence, has 
held that there is no satisfactory proof that 
a Will was ever executed, aud he rejects the 
plea, and decrees for the plaintiff. 

In special appeal it is urged that, as the 
Judge himself took the fresh evidence, this 
Court must treat the case as a regular appeal, 
and should come to a finding on that 
evidence ; that as every suitor is entitled to 
two findings on matters of fact, if a Judge 
chose to take further evidence himself in an 
appeal before him, the caso takes then the 
form of an original suit, and must be heard 


by this Court not as a special but as a! brought by Rajah Modh Narain 


regular appeal. 
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of the law of appeal, which enacts that 
appeals up to 5,000 rupees shall lie in the 
District Court, and above that sum to the 
High Court. The law undoubtedly provides 
for two decisions on a point of fact asa 
general role ; but when for the benefit of 
suitors, and to prevent the delay and ex- 
pense of a remand ‘and further appeal, it 
empowers the Lower Appellate Court to look 
at evidence already recorded, or, if necessary, 
to take further evidence to enable soch 
Court to arrive at acorrect judgment, it 
never intended to alter the jurisdiction of the 
Appellate Courts, or to give suitors a right 
to which ordinarily they are not entitled. 
We have only to carry the argument a step 
farther, and its ungoundness will be apparent. 
How would it apply in cases under 10,0001 
rupees in value tried by the High Court im 
appeal ? If the Court, rejecting a plea off 
limitation on which the first Court hadi 
decided, proceeded to decide on the evidence 
as provided in Section 853, or took further 
evidence as provided in Section 856, woulc 
this entitle the parties to an appeal to the 
Privy Council ? We think, therefore, that 
though the evidence taken after remant 
has been recorded by the Judge, we ara 
not empowered to treat this case otherwise 
than as a special appeal, and ate unable im 
consequence to give any opinion ag to this 
oredibility of the evidence, 

The second objection taken is, that th» 
Jadge has mistaken the nature of secondar~ 
evidence. He would not receive the evi 
dence of witnesses, because it was no 
corroborated. Now, such evidence does no» 
require corroboration: it stands alone 
What, however, the Judge appears to sa, 
in regard to this evidence is, that it deserve 
so little credit that, in the absence of am 
corroboration, he cannot accept it as proving 
the defendant’s case, and that finding o 
the evidence we are not in a position t 
question. 


Much has been said in regard to ths 
mention of the Will in a suit for rer 


again: 


We think that the Legisla- | the father of one of the plaintiffs and th 
ture, when enacting Act VIII of 1859, never | other plaintiff in this suit. 


The suit wes 


intended to convert special appeals into | originally brought against Deepa Koouwur 


regular appeals, when it allowed the Judge, | but she died before any decision was prc 
sitting as a Court of Appeal, to record fur- ; nounced, Deanut Roy, father of Goure 
ther evidence under Section 356, or to| Roy, a plaintiff, and Joy Kurun Lal, th 
pronoance a judgment on the evidence re- ; other plaintiff in the present suit, were madi 
corded, which had not been considered by the 


parties to that suif, and in their answe 
first Court as described in Section 353,; stated that, after the death of Deep: 
‘This would be to alter a fundamental rule | Koonwur, Bukt Lal had taken forcibh 
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possession of the property, and a decree 
was ultimately given against Bukt Lal, from 
whom the amount was realized. In his 
sanswer he- stated that he held the village 
by virtue of a Will executed by Pirthee 
Singh, and this averment was not contradict- 
ed in that suit either by Deanut or Joy 
Kurun Lal. Here there is, no doubt, a public 
declaration of the existence of n Will, but 
in that suit the present plaintiffs were not 
in a position to deny the statement, for all 
were defendants in that case, and they conld 
not interplead and raise a new contest 
among themselves ; and though, no doubt, 
the plaintiffs have shewn great neglect in 
bringing their present action, and have 
thereby given grounds for supposing that 
the defendant’s allegation of possession 
under a Will hud some truth in it, yet, as 
the plaintiffs are within time, they are still 
in a position to attack the Will. 

Woe find, then, that so far back as 9th 
June 1854, in a suit for rent brought by 
Rajah Modh Narain, mention of this Will is 
made by Bukt Lal; that its existence has 
remained uncontradicted by plaintiffs till 
the institution of the present suit; that its 
absence is accounted for by the defendant, who 
says that it was destroyed in the mutinies ; 
but that the evidence called to prove the ex- 
istence and purport of that Will is held to 
be undeserving of credit. We must accept 
the finding of the Judge on this point, and 
hold with him that there is no satisfactory 
or sufficient proof of the existence of a 
Will ; and though plaintiffs have failed to 
give proof that Deepa Koonwur held posses- 
sion of the property with their’ permission, 
and have given no satisfactory reason for 
having allowed the property to remain for 
nearly twelve years in the unchallenged 
possession of the defendants, yet in the 
absence of any sufficient proof of the de- 
fendant’s averment that he held under a 
Will, we think that the plaintiffs may be 
presumed to have given permission to Deepa 
Koonwar, and that on her decease they are 
entitled to recover that property withheld 
from them ander the alleged Will, viz. 
Mouzahs Chatyana and Roopuspore. We 
dismiss the appeal with costs. 


The 15th September 1865. 
Present : 
The Hon'ble G. Look and C. Steer, Judges. 


Mortgage—Rights of first and seo- 
cond mortgagee—Weaivor. 
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Cases Nos. 78, 79, and 83 of 1862. 


Applications for review of judgment passed 
by Justices Loch and Steer. on 22nd 
May 1862, in Spectal Appeals Nos. 65, 
520, and 521 of 1859. 


Luchmun Suhne Chowdhry (Appellant) 
Petitioner, . 


VETSUS 


Gujraj Jha and others (Respondente) 
Opposite party. 


Moonshee Ameer Ali for Petitioner. 


Baboos Juggadanund Mookerjee, Unnoda 
Pershad Banerjee, and Kalee Prosunao 
Dutt for Opposite party. 

Where a person mortgages his property, first to 
A, and then to B, B takes the mortgage subject to 
A's hen. Ais not bound to warn B that he has a 
previous lien; it is the duty of the borrower to 
give all information to the lender. If Æ stood 
by while the borrower was negotiating a loan with 
B, and kept sileuce though he knew that the borrower 
had again pledged his property to B, such silence 
could not be construed into a waivor of his claim, 
or ın any way affect his rights, 


THese cases have been several times before 
the Court, and an application for review of 
the judgment of the Court of 22nd May 
1862 has been admitted for argument. ‘The 
same question is involved in all three cases, 


It will be sufficient to stnte the facts of the 
case with our present judgment thereon, 
omitting all mention of the intermediate 
orders passed, as they are unnecessary for the 
elucidation of the claim, and will not assist 
us to come to aright judgment, 


The facts of the case are as follow :—One 
Bungsheedhur, now represented by Luch- 
mun Suhae, lent money to Bachoo Roy and 
Ajeet Roy, and took a bond from them, dated 
the 21st Assar 1245 (4th July 1838). By 
the terms of this bond they pledged them- 
selves not to sell certain landed property 
mentioned therein till they had liquidated 
the debt, creating, as is now admitted on all 
sides, and as has been held by the Court, a 
ao gige on the property as security for this 

ebt. 


Bungsheedhur gued to recover the amount 
of this loan, aud obtained a money decree on 
17th August 1840. He also sued for other 
sums lent to the same parties, and got a 
second decree on 16th February 1842. 


In execution of the latter decree, dated 
16th February 1842, Bungsheedhur attached 
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the property of the judgmeut-debtors, 
Bachoo Roy and Ajeet Roy, who then each 
sold two annas out of their respective shares 
of property, heretofore pledged to Bungshee- 
dhur, to Gujraj Jha on 6th December 1842 
under a deed of conditional sale, and paid 
off this decree. 

Oc 26th January 1844, Bungsheedhar, 
in execution of his first decree, bearing date 
the 17th August 1840, sold the property 
pledged in the bond of 4th July 18388, and 
purchased it himself. In sọ doing, it is 
_ alleged that he acted as an ordinary decree- 
holder, the decree he held being a simple 
money-decree. 


On 27th September 1844, Gujraj Jha 
applied to foreclose his conditional sale, and 
in December 1844 served notice of fore- 
closure on bis 
vendors and on 
Bungsheedh ur, 
and the year of 
grace having 
expired, the 
sale became ab- 
solute.* He did 
not, however, 
sue to obtain possession dill March 1855, 
and obtained a decree on 24th January 
(July ?) 1856. 

On 19th February 1857, Bungshedhur 
sued to set nside the sale made by his judg- 
ment-debtors to Gujraj. This suit was 
dismissed by the Jadge in appeal on 27th 
June 1859, who held that the recital in the 
bond of the 4th July 1838 did not amount 
toa pledge of the property as security for 
the debt. 

The Principal Sudder Ameen, on 80th 
December 1858, confirmed the judgment 
passed by the Moonsiff on 24th July 1856, 
by which the sale to Gujraj was held to be 
good and valid. 

It may be here observed that the suit for 
possession by Gujraj in 1855 was tried by 
the Moonsiff, and the appeal filed by Bung- 
sheedhur from his order was tried by the 
Principal Sudder Ameen, who at the same 
time heard and disposed of the suit brought 
by Bungsheedhur in February 1857. The 
latter was appealed to the Judge, and from 
the decisions passed on appeal by the Judge 
and Principal Sudder Ameen respectively 
special appeals were filed by Bangsheedhur, 
whourges that, as the property sold to Gujraj 
Jha bad been previously pledged to him by 


* Note.—The Principal Sudder 
Ameen, ia bis proceeding of the 
80th December 1858, states that 
the sale became absolute in 
January 1851. The dates in cur 
jadgment are those given by the 
pleaders at the hearing of the 
case, The discrepancy makes 
no difference in the question at 
issue, 


the bond of 4th July 1838, the sale to Guj- | to do. 


raj must be set aside as invalid. 
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This Court, differing from the opinion ar- 
rived at by the Judge, held that, by the terms 
of the bond, the property was mortgaged to 
Bungsheedhur, a fact which is no longer 
questioned by any party. 


Such being the case, Gujraj purchased 
the property subject to the lien of Bong- 
eheedhur, and thereby made himself liable 
in whole or in part for the amountof the 
debt due by his vendors to Bungsheedhur 
if he wished to fetain the property. But 
we see thaton 26th January 1844 Bung- 
sheedhur sold the rights and interests of 
his debtors in the property pledged to him 
under the bond of 4th July 1838, and that 
no opposition or payment was offered by 
Gujraj, whose conditional sale did not 
become absolute till December 1845, when 
the year of grace after service of notice 
of foreclosure expired, so that we find 
that Bangsheedhur had sold the property 
of his judgment-debtors before Gujraj was 
in a position to exercise any control 
over it, and aa the debtors had pledged 
their rights, first to Bungsheedhar, and 
secondly to Gajraj, and as the mortgage to 
Gujraj could not destroy the previous mort- 
gage to Bungsheedhur, it is evident that. 
when Bungsheedhur sold the rights and 
interests of the debtors pledged to him, that 
sale extinguished the mortgage to Gujraj 
and left him nothing. Had Gujraj wished 
to preserve his interest in the property, he, 
being the second mortgagee, should have 
paid off the debt due to the first, Bat it i£ 
said that the sale of the property by Bung- 
sheedhur was made in the character of an 
ordinary detree-holder, and not as one hold- 
ing a mortgage, for the decree was a simple 
money-decree. This objection might have 
been of some force if, when the sale took 
place, the property had been in the possession 
of Gujraj ; but such was not the case, it 
was still in the hands of the debtors, and I 
was not till eleven years after the sale by 
Bungsheedhur, and his purchase of the pro- 
perty, that Gujraj sued to get possession. 
As, therefore, the property was in the hands 
of the debtors when it was sold by Bung- 
sheedhur, and his mortgage was atill in force, 
and his decree was for the debt on account 
of which the property had been pledged, we 
think that, whatever were the terms of the 
decree, he, in bringing the property to sale as 
pledged to him, did exercise his right as a 
prior mortgages, which he was justly entitled 
Under this view of the case, we 
think that the purchase by Gujraj is null and 
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void, for the rights snd interests of the 
debtor were sold under a prior mortgage, so 
that when his sale became absolute, his ven- 
dor’s rights were not in existence. 


It has been observed that, when the debt- 
ors each transferred to Gujraj] a two annas 
share of the property already pledged to 


Bungsheedhur, in order to raise money to |. 


pay off the second debt due to him, Bung- 
sheedhur stood by and made no objection to 
this transfer, and, therefore, be cannot now 
raise any objection to the sale to Gujraj. 
Now, admitting for the sake of argument, 
that Bungsheedhur was aware of this trans- 
action, of which there is no proof, yet his 
right, as prior mortgagee, could not be affect- 
ed, unless he expressly waived his rights in 
favor of the second mortgagee. It is not 
uncommon to find persons mortgaging their 
property first to one party and then to 
another ; and the second mortgagee takes the 
mortgage subject to the lien of the first. 
The first is not bound to warn the second 
that he has a previous lien. It is the duty 
of the party seeking the loan and offering 
the property as security, to give all informa- 
tion to the lender. Jt cannot be said if the 
first mortgagee stood by while the borrower 
was negotiating a loan with the second, and 
kept silence though he knew that the bor- 
rower had again pledged the property, that 
such silence could be construed into a waiv- 
ing of his claim, or in any way affect his 
rights. 


It is unnecessary, from what has been 
stated above, to refer to the decision of the 
Full Bench of the 14th December 1864, as 
the property in dispute was not in the pos- 
session of Gujraj, when it was sold in exe- 
cntion of the decree of Bungsheedhur. 
Had it been, Bungshee could have brought 
his suit under the precedent referred to, 
to enforce his prior lien ; and it was because 
the Judge thought that the terms of the 
bond did not amount to a mortgage, that he 
rejected the claim of Bungsheedhur. As 
the Court have come to a different opinion 
on this point, it is no longer open to question. 
We think that the decisions of both the 
Lower Courts must be reversed ; that a decree 
must be given for Bungsheedhar, now repre- 
sented by Luchmun Suhae; and that the suit 
of Gujraj must be dismissed, and his claim 
to the property under his deed of sale 
declared null and void. Luchmun will recover 
costa in both suits, and in all Courts, from 
the respondent. 
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The 16th September 1865. 
Present: 


The Hon'ble G. Loch, W. S. Seton-Karr, 
and F. A. Glover, Judges. 


Remand for Local Investigations. 
Case No. 724 of 1865. 


Special Appeal from a decision passed by 
Baboo Lukheenarain Mitter, Additional 
Principal Sudder Ameen of Dacca, | 
dated the 14th February 1865, reversing 
a decision passed by Moonshee Abdool 
Khalik, Moonsiff of Behar, dated the 
26th December 1862. 


Joy Chunder Chuckerbutty and another 
(Defendants) Appellants, 


DETSUS 


Tarakant Chuckerbutty and others 
(Plaintiffs) Respondents. 


Mr. J.-S. Rochfort and Baboo Nil Madhub 
Bose for Appellants. 


Baboos Romesh Chunder Mitter and Seeb 

Chunder Mozoomdar for Respondents, 

Hep by the majority of the Comt (Glover J., dis- 
senting) that there were not sufficient grounds for 
remanding this case with directions for a local in- 
vestigation. 

Glover, J.—THR contest between the 
parties to this suit was, whether certain land 
claimed by the plaintiff (now the special re- 
spondent) appertained to Talooks Nos. 7113 
and 7119, or to Talook Sheeb Chunder Rai. 

The case was once before in speciel appeal 
before this Court, and was remanded (26th 
November 1864, Loch and Seton-Karr, J. J.) 
for enquiry into the point above noted. 

The Principal Sudder Ameen has now 
found, on the strength of a “ jotook pottro,” 
and the evidence of witnesses, that the land 
in dispute belongs to Talooks Bhawaneeram 
Surmah and Ram Ram Surmah,—in other 
words to Nos. 7118 and 7119. 

It is urged in special appeal that the Prin- 
cipal Sudder Ameen has decided this point 
on legally insufficient evidence, and that a 
local enquiry was absolutely essential. 

I think that this case sbould be remanded. 
The “jotook pottro” is not attested ; but, 
even admitting that from its great age it 
may bə taken as proving itself, it does not 
settle the question that the particular land 
now in suit belongs to Talooks 7113 and 
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7119, The identification is wanting. It | whieh the Lower Court takes as genuine, and 


might be very good evidences if supplemented 
by other proof, but it stands alone, and is, 
therefore, useless. 


The oral evidence relied on by the Prin- 
cipal Sudder Ameen consists of the deposi- 
tions of three witnesses, not one of whom 
ean speak to the point at issue of his own 
knowledge. They all say that they had 
heard that the lands belonged to the two 
talookg in question. They knew, of course, 
that the special respondents were in pos- 
session, but of that there was and is no con- 
tention. 


Under these circumstances, I think that 
the demand on the part of the special appel- 
Jants for a local enquiry was a fair and pro- 
per one. There must be many persons 
residing at or near the spot who would be 
quite competent to spenk to the identity of 
the lands, and to the talooks to which they 
belonged, and chittahs and other zemindary 
document also would be forthcoming, which 
would fix the locus of the disputed land. 


It must not be forgotten that the’ special 
appellant in this cage is an auction-purchas- 
er, anew comer who must necessarily be 
very much iu the dark as to the extent of 
his rights, and much impeded in proving 
them by his ignorance as to how to find the 
necessary evidence. 


I admit, as a general rule, that local 
enquiries are matters for the Judge’s discre- 
tion, and that ordinarily it would be no valid 
ground of special appeal that such investi- 
gations were not made. Butin the present 
ense I do not see how it is possible to decide 
the points at issue without it. and I would, 
therefore, send back the Nuthee to the 
Principal Sudder Ameen with directions to 
depute a Civil Conrt Ameen to the spot, 
and to re-try the case after a local enquiry 
has been made. 


Seton-Karr, J.—I om unable to concur 
in opinion with my learned colleague as 
to the necessity for a remand. Nothing 
was said about a local investigation when 
the case was sent back by our Court 
on the first occasion. The pleader for the 
appellant is unable to show us, from the 
record, that any request was preferred at 
any time to the Principal Sudder Ameen 
for a local investigation. 


It ia true that the evidence in favor of the 
plaintiff does not seem very strong. But 
hereis a jotook-pottro, or deed of dowry, 


which is of great antiquity : and there is the 
evidence of witnesses which is not wholly 
hearsay. ‘The evidence appeara to me to be 
that of men speaking to some of the facts nt 
lenst, as facta within their own knowledge. 
The Principal Sudder Ameen has fairly 
considered the evidence on both sides, such 
na it is,and has decided for the plaintif. I 
do not think it right, on principle, to direct 
local enquiries at this extremely late stage of 
the proceedings, when none was ever asked 
for before ; aud I can discern nothing in the 
fact of the special appellant being an auction- 
purchaser to take this case out of the opera- 
tion of what I cannot but consider a 
wholesome principle, viz. that these requests 
should be first preferred before the Court 
which can best judge of the necessity for 
granting them ; and that, if not so preferred, 
they should not be entertained by the High 
Court, especially after a remand. 

As no other ground can be legally taken 
in this case, I would dismiss the appeal with 
costs. 


Loch, J.—As Mr. Rochfort, the pleader 
for the special appellant, stated that the 
Witnesses upon whose evidence the Prin- 
cipal Sudder Ameen relied, spoke only 
from hearsay as to the land in dispute being 
situated in talook Bhowany Pershad Surmah 
and Ram Ram Surmah, I have been obliged 
to read their evidence. Four witnesses were 
examined for the plaintif. Of these Pe- 
tumber Chowdry and Kisto Chunder Banér- 
jee speak from general report, and Rooknee- 
kant Bhutfacharjee and Golock Chunder 
from their*own knowledge, as to the lands in 
question being part and parcel of ‘the said 
talooks. All the witnesses speak to the 
possession of the plaintiff and his ancestors, 
which they believe to have been under the 
jotook-pottro. Plaintiff claims to have pos- 
session under that instrument and under no 
other title, ond the Principal Sudder Ameen 
has declared it tobe genuine. Previous 
possession on the part of plaintiff and his 
ancestors for a long period has been found, 
and two of the witnesses distinctly state of 
their own knowledge that the lands are in 
Bhowany Pershad and Ram Ram Surmah. 
Under these circumstnoces, I think, the 
Lower Court had sufficient ground for the 
opinion it has come to ; and that being a fiad- 
ing of a fact on legal evidence, I see no 
sufficient grounds for ‘a remand, and concur 
with Mr. Justice Seton-Karr in dismissing 
the appeal. 
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Baboos Kishen Succa Mookerjee and Bama 
Churn Banerjee for Appellant. 


Baboos Banee Madhub Banerjee and Pearee 
Mohun Mookerjee for Respondant. 


The Civil Court has jurisdiction in a suit for 
ejectment in which the plaintiff expressly denies the 
oxistence of the relation of landlord and tenant, and 
treats the defendants as trespassers. 

When a ryot alleges a mookurrurce right by pur- 
Chase, the nature of his vendor’s title ought to be 
enquired into, and wHether it was or was not trans- 
ferable. 


THis was a suit for ejectment under the 
following circumstances :— 


The matter in dispute comprises four plots 
of land. The first two, plaintiff (special ap- 
pellant before us) alleges to have been in pos- 
session of two of his ryots, Bholanath and 
Gooroo Doss, on a ticca lease. These ille- 
gally sold the tenure to the defendunt Joy 
Kishen, who located two of his own ryots, 
the defendants Deenonath and Ano Debee, 
on the land. 


Plot No. 3 was similarly taken out of 
plaintiffs hands, on the ground that it formed 
part of Plots Nos, 1 and 2, and by the de- 
fendant Joy Kishen’s locating a ryot named 
Komaree thereon. And Plot No. 4 was 
usurped on the ground that it formed part of 
a tank sold to him (defendant) by the 
plaintiff. $ 


The defence was that the ryots had the 
right to sell their holdings, and that Plot 
No. 4 was the defendant's by pur chase from 
the special appellant. 


The first Court dismissed the plaintiff ’s 
elainn on the merits, and the Judge on appeal 
agieed with the Sudder Ameen as regards 
Plot No. 4, but held that, as regards the 
three first plots, an action could only be 
throught under Act X of 1859. 


It is urged in special appeal that the 
Judge has misconstrued the plaint, which ig 
for the ejectment of persons not standing to 
the special appellant in the relationship of 
tenant, and that Act X cannot therefore 
apply. 

Special appellant also contends that the 
Judge has not fixed the proper issues ın 1e- 
spect of Plots Nos. '3 and 4. 


We think that the Judge has mistaken 
the first point at issue in this case. The 


suit was to eject the defendants Joy Kishen, 
Deenonath, and Ano Debee, the purchaser 
and ryots under the alleged sale from 
Bholonath and Gvoroo Doss. Between him- 
self and these three defendants the special 
appellant utterly denied that any relationship 
of landlord and tenant existed ; he ignored 
the purchase, and sued to eject thcm as 
trespassers. 

They, on the other hand, claimed to hold 
under a sale which gave them mokuriuree 
rights in the tenure, and the first question 
for adjudication was: ‘* Was the tenure a. 
suleable one or not ?” If it were so, then the 
purchaser would be equally a ryot of the 
special appellants with the out-going tenants, 
and a suit under Act X would lie ; if not, 
the special respondent, Joy Kishen, would 
be cloarly a trespasser, and the Rent Law 
would have nothing to do with the case. 

Until this question was settled, it was 
impossible to sny whether the suit should 
have been brought vnder Act X of 1859 or 
not, and the forum wherein to settle it was 
undoubtedly the Civil Court. 


The Judge has quoted the case of Kedar 
Monee Dossee vs. Chuonder Koomar Koy 
(2, Weekly Reporter, page 73) in support of 
his opinion ; but this case does not apply. 
In it a landlord sued to recover khas pos- 
session of certain land from the tenant, on 
the ground of breach of the conditions of 
his lease in selling his tenure when he had 
no right to do so. But here the special ap- 
pellant does not show any violatiou of cou- 
ditions, nor does he sue to eject, or to get 
khas possession from his former tenants, 
but from the parties who have taken their 
places against his will, and whom he treats 
throughout as trespassers. In the case 
quoted, there was an undisputed relationship 
of landlord and tenant, on the part of the 
landlord at least, still existing; in the present 
instance. such relationship is altogether 
denied by the landlord, aud has not been 
shown to exist by the holders of the land. 

The case of Gobind Chunder Mojoomdar, 
vs. Bissumbhurree Dossee (2, Weekly Re- 
porter, page 5) igin point. It is there laid 
down that the Civil Court has jurisdietion in 
a suit for ejectment in which the plaintiff 
expressly denies the existence of the relation 
of landlord and tenant, and trents the defend- 
ant ns a trespasser ; and that, when a ryot 
alleges a mokurruree right by purchase, the 
nature of his vendor’s title ought to be en- 
quired into, ond whether it was or was not 
transferable. 


G 
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In a snit for enhancement where the defendant 
replies that the land in uestion does nut belong to 
the plaintifs estate, the onus is on the plaintiff (who 
reek» to dispute the previously existing arrangement) 
to prove his right to do so. 


The special appellant in this case distinct- 
ly omits his own old ryots from the prayer 
for ejectinent, and sues ouly Joy Kishen and 
those holding under him, treating them as 
trespassers without legal title, 


With regard to this part of the Judge’s 
decision therefore, we think that the case 
must go back, in order that the question, 
whether the tenure was a ealenble one or not, 


PLaIntir¥F sues for an enhanced rent. 
Defendant replied that part only of the land 
claimed belonged to plaintiff, and that the 
may be disposed of. ‘The Principal Sudder | rest belonged to the estate of Sheebpore. 
Ameen did, we observe, consider the point, That plea ouly was urged before the Judge, 
and pronounced the holding one that could ' and that only can be taken now, 

- be transferred by the ryots. The Judge in so many. words throws the 

With regard to Plots Nos. 3 and 4 we! onus of proving that the land does not be- 
cannot interfere. The finding of the Judge | long to plaintiffs estate, on defendant. This 
With reference to them is one of fact on the | is wrong In every suit the onus of proving 
evidence, and no special appeal lies. that which is denied rests on plaintiff; an 

l ; especially in an enhancement suit, whem 

„This portion of the sppeal is, therefore, ' plaintiff seeks to disturb the previously ex- 
dismissed with costs. On that which is re- ; isting arrunzement, he must be enlled on te 
manded, costs will follow the result. prove his right todo so. Plaintiff in thie 
cnse muat prove either that the disputed land 
belongs to his estate, or that he has formerly 
received rent for it from defendant. The 
ense is remanded to the Lower Appellate 


Nei a 


The 9th September 1865. 





Present: | Court for re-trial with reference to these 
| remarks. 
The Hon’ble C. Steer and G. Campbell, ! 
Judges. The lth September 1865: 


Hnhancement—Onns Probandi, Present: 


Case No. 1568 of 1865 under Act X of | The Hon’ble H. V. Bayley and E. Jackson, 
1859. Judges. ; 


Special Appeal from a deciston passed by | Section 170 Act VIII of 1859 (ap. 


Mr. E. G. Birch, Judge of Jloorsheda- 
bad, dated the 28th March 1965, affirm- 
a decision passed by Baboo Poorno 
Chunder Ghose, Deputy Collector of 
that District, dated the 3lst December 
1864. | 


Mirza Mahomed Ali (Defendant) Ap- 
pellant, 


Versus 


Radha Romun Mundul, father and guardian 
of Nimaye Chand Mundul, and another 
(Plaintiffs) Respondents. 


Baboo Kalee Kishen Sein for Appellant. 


Baboo Issur Chunder Chucherbutty for 
Respondents. 
| 


plicable to suits under Act X)-— 
Default of party summoned to at- 
tend as witness—Appeal. 


Case No. 1580 of 1865 under Act X of 
1859. 


Special Appeal from a decision passed b 


Mr. S. Wauchope, Additional Judge o 
East Burdwan, dated the 23rd Mare. 
1865, reversing a decision passed b 
Baboo Koomar Chunder Nath, Deput 
Collector of that District, dated the 12t 
December 1864. 


Chunder Mohun Mojoomdar (Plaintiff) 
Appellant, 
versus 


Teetooram Bose (Defendant) Respondent. 


1865 ] Act X 





Baboo Gopal Lal Mutter for Appellant. 
Baboo Romanath Bose for Respondent. 


Section 170 Act VIII of 1859 is applicable to the 
procedure in suits under Act X. 

The judgment of a first Court passed on the de- 
fault of a party summuned to attend as a witness, is 
a judgment open to regular appeul. But the Judge 
on appeal is not justified in setting his face gonerally 
against the summons of parties as witnesses. 


THIS was a suit for arrears of rent against 
certain defendants, whom the plaintiff -lleged 
to be the putneedars of 3 annus Mouzah 
Chuteepore, though they held the putnee in 
the benamee of another person. 


The Deputy Collector decreed the suit 
under Section 170 Act VIII of 1859, as the 
defendants, though summoned to give evi- 
dence, and to produce their account books, 
did not attend or produce their books, 


The Judge on appeal reversed this jadg- 
ment and dismissed the suit, holding, first, 
that it was doubtful whether Section 170 of 
Act VIII of 1859 applied to suits under 
Act X of 1859 ; and secondly, that even if 
it was applicnble, vo sufficient reasons had 
been given for requiring the attendance of 
the defendants, and that it would be cpening 
a door to all sorts of rasenlity, and likely to 
cause fraud and perjury if defendants were 
summoned to give evidence by plaintiffs 
except upon most cogent reasons. 


"On special appeal, it is first satd that Sec- 
tion 170 Act VIII of 1859 is undoubtedly 
applicable to the procedure in hpits under 
Act X of 1859. We think that the words 
of Section 67 of Act X of 1859 ure very 
distinct and clear upon this point, and that 
all the Clauses of Act VIIL of 1859, appli- 
cable to the summons of wilnesses “ whether 
parties to the case or not,” are by that Sec- 
tion made a portion of the procedare under 
Act X of 1859, and among them Section 
170 of that law becomes a Section of Act X 
of 1859. 


It is then said that as the first Court, after 
serving notice on defendants to show cause, 
required them to attend and produce their 
account books, the Judge should uot have 
interfered with the exercise of the discretion 
which was by Jaw vested in the first Court, 
viz. the power of giving judgment against 
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who was summoned to attend as a witness 
isa judgment open to regular appeal, nnd 
that on such appeal the Judge may record 
his own opinion as to whether the discretion 
exercised by the Lower Court was properly 
exercised or not, and may decide the suit 
on all the evidence in the ense, and taking 
into due consideration the default of the 
party. Bat we think that a Judge is not 
justified in setting his face generally against 
the summons of parties as witnesses. In 
this ease the defendants were called ch to 
show cause why they should not be required 
to attend. It was for then toshow any such ` 
cause, and for the Judge to record his 
opinion whether the cause shewn was soffi- 
cient. The Judge has not doue this, and so 
far he has been in error, As a general rule 
a plaintiff must be allowed to summon whom 
he pleases as his witness to prove his case. 
If he summons the defendants as his 
witnesses and the defendant’s account books 
ashis evidence in tbẹ case, they should, 
as a general iule, be sent for, Indeed, under 
Section 89 Act X of 1859, the proce- 
dure contemplates that a defendant should 
he required to attend and produce any 
document upon which the plaiuuff relies. 


Locking also to the fuets of this cnse, 
where itis admitted by the defendants that 
a bennmee purchase has been made. and the 
whole question is whether the defendants or 
the third parties whom they uname are the 
real owners, we think that it is just such & 
dispute ‘in which it is most imporfani to 
require defendauts to appear and give evi- 
dence, and to produce their account books. 
The plaintiffs challenge in such a case is 6 
very fnir one If the witness deposes 
against the plaintiffs claim and the account 
books confirm his deposition, the Judge may, 
if he credits that evidence and consideis it 
of more weight than the rest of the evidence 
in the case, act upon it, and the plaintiffs 


| objection to any such decision would hardly 


be listened to. 


We think then that we must remand this 
case to the Judge to record his decision as to 
the attendance of the defendant ag a witness, 
not on his own general notions on such 
subjects, but on the cnuse shewn by the de- 
fendant; and if they shew no canse, then 
to act ag if there was no sufficient cuuse. 


We have to point out also that the plaint- 


the defendants on their fuling to attend to' iff has adduced evidence in this cuse inde- 


the orders of the Court. We think that the 
judgment so given on the default of the party 


pendent of that which be wishes to obtain 
from the defendants, aud that the Judge haz 


20 Act X 


récorded no decision upon that evidence. 
He must look to this evidence and pass a 
judgment, whatever conclusion he may come 
to as respects the default of the defendant to 
attend as a witness. 


The judgment of the Judge is reversed, 
and the case remanded to him for re-decision 
with reference to the above remarks. 


Costs to follow the final judgment. 


The 18th September 1865. 
Present : 


The Hon’ble Shumboonath Pundit and 
J. B. Phear, Judges. 


Enhancement—Sursory Jote tenure, 
Case No. 1626 of 1865 under Act X of 1859. 


Special Appeal from a decision passed 
by Mr. F. C. Fowle, Judge of Rungpore, 
dated the 24th March 1865, affirming a 
decision passed by Mr. A. Wavel, Depu- 
ty Collector of that District, dated the 
15th June 1863. 


Doorga Moyee Dossea and another (Plaintiffs) 
Appellants, 


CErEUS 


Kassissur Debea Chowdhrain (Defendant) 
Respondent. 


_ Baboos Kishen Doyal Roy and Bhug- 
gobutty Churn Ghose for Appellants, 


Baboos Greeja Sunkur Mozoomdar and Ba- 
neenath Bose for Respondent. 


A Sursory jote tenure is not exempt from the 
opeiation of Sections $ and 4 Act X of 1859, but is 
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protected from enhancement on proof of 20 years’ pay- 
ment of uniform rent. 

Ts was a suit for rent at an enhanced 
Tate. 


Both the Lower Courts have found as a 
fact that the rent, at which the land bas been 
held, has not been changed for a period of 
twenty years, previous to the commencement 
of the suit, and consequently have dismissedl 
the plaintiff. 


Tt is now objected on special appeal, first 
that the Lower Appellate Court has been 
misled as to the length of time during which 
the rent Las been invariable, by supposing a 
certain sale to have taken place in 1242, 
whereas it in fact took place in 1849. The 
respondent, however, polnts out that there 
was some evidence of an antecedent snle of 
the same jote in 1832, to which the Lower 
Appellate Court might lave intended to 
refer, Whether this suggestion is correct 
or not, we are of opinion that the evidence 
afforded by the sale of 1232, if applicable to 
lauds in dispute, when added to the evidence 
relied upon by the Lower Appellate Court 
with the amended date, would be amply 
sufficient tb support that Court’s finding. 
But the respondent denies that theglotbun- 
dee of thid sale does comprise this jote, and 
asserts that there is no, evidence bearing 
upon the uniformity of rent of a date earlier 
than 1849. If the respondent’s contention 
is just, the judgment of the Lower Appellate 
Court is wrong. Under these circumstances 
of doubt as to the facts referred to, the case 
must be remanded for re-consideration with 
reference to the foregoing remarks. 


It is secondly objected that the jote in ques- 
tion was a peculiar customary tenure known as 
& Sursory Jote, and that, as such, it was, not- 
withstanding the 20 years’ uniformity of rent, 
still liable to enhancement without evidence 
of existence of a variety of rent. We think 
that,.assuming the land to constitute a Sur- 
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sory Jote, itis not exempt from the operation 
of the provisions in Sections 3 and 4 of Act 
X of 1859, and that the Lower Appellate 
Court was, therefore, right in dealing with it 
in accordance with those provisions. 


The case is remanded with reference to 
the nbove remarks. 


The 18th September 1865. 
Present: 


The Hon’ble Shumboonath Pundit and J. 
B. Phear, Judges. , 


Decision under Section 77 Act X£ 
of 1859 (Finaity of)—Limita tion 


(Commencement of), 


Case No. 1632 of 1865. 


Special Appeal from a decision passed by 
Moulvie Anwar Ali, Principal Sudder 
Ameen of Tipperak, dated the 23rd 
March 1865, affirming a decision of the 
Moonsiff of that District, dated the 30th 
June 1864, | 


Sreemutty Jonokee (Plaintiff ) Appellant, 


versus ? 


Tukbun Singh (Defendant) Respondent. 
Baboo Sreenath Banerjee for Appellant. 


Baboos Kalee Kishen Sein and Sreenath 
Doss for Respondent, 


Though the decision of a Deputy Collector under 
Section 77 Act X of 1859 cannot determine a ques- 
kion of title, yet if no suit to determine the question 
of title be instituted in the Civil Court within a year, 
she decision of the Revenne Courts is not final be- 
yond the extent of the rents sued for. 


The limitation for the sult in the Civil Court to 
ry the question of title, counts from the date of the 
iecunon of the Collector in appeal. 


REPORTER. Rulings. ak 


Tue plaintiff, special appellant, brought 
two separate actions for rents of two out of 
the three plots now in dispute, and the 
defendant, respondent, successfully interven- 
ed in these two suits under Section 77 of 
Act X of 1859. The defendant had brought 
a third action for the rents of the third plot 

| in dispute, and the plaintiff unsuccessfully 
intervened in this suit. : 


The orders in all these suits were origin- - 
ally passed by the Deputy Collector, and 
were upheld in appeal by the Collector. 
Within a year from the order of the Deputy 
Collector in the last case, and after a year 
from his orders in the other two cases, but 
within a year from the orders of the Col- 
lector on appeal passed in the first two suits, 
the plaintiff brought the present action for 
confirmation of his title and possession ofall 
the three parcels in dispute, on the ground 
that these three belonged to an Agutio talook 
of the plaintiff, held by him apart from the 
original ancestral talook, along with which 
the rents of this Aguétto talook was paid. 
The defendant is the purchaser of the rights 
and interests of one Bholanath, a shareholder 
in the ancestral talook. The plaintiff alleges 
that lands independent of the original talook 
were formed into an Aguéio talook, and the 
defendant states that the latter was a mere 
fraudulent conversion aud concealment of 
the major portion of the ‘original lands of the 
ancestral talook under the disguise of a 
shikmee talook. 


The Court of first instance on the merits 
found for the defendant. The special appel- 
lant had further pleaded below that, when 
the rights and interests of Bholanath, the 
debtor, were sold, he was described as the 
heir of one Kasheenath who was not suc- 
ceeded by the debtor, but by another, and 
the latter by his mother ; and that it was after 
her death that the debtor succeeded the pre- 
ceding heir of Kasheenath ; that part of the 
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property in dispute forming the separate 
talook was purchased after the death of the 
said Kusheennth, and so when the sale took 
place of the rights and interests of the said 
debtor as the heir of Kasheenath, the pur- 
chaser in the sale conld not acquire any 
title and property. With reference to this, 
the Court of first instance remarked that 
the rights and interests vested in the debtor 
_ himself were sold and not any rights inherit- 
ed by him fiom any particular ancestor , 
that it was a mere mistake to describe the 
debtor to be the heir of Kasheenath ; that 
the purchase of a property, while the family 
wns joint, would make the property so ae- 
quired also joint, and the fuct of Kasheenath 
having died when the property was pur- 
cbased wns not injurious to the iuterests 
of the defendant, as the immediate auces- 
tor of Bholanath, the heir of Kasheenath, 
This was altogether 


Court had 


the existence of a 


was ulive at the time. 
an alternative renson, as the 
already decided that 
sepnrate talook in the wame of a dependant 
of the plaiutiff was altogether a fraudulent 
proceeding, and the alleged Aguétto talook 


was not composed of any newly-acquired 


property, 
part of the original ancestral tnlook, and 


but represented the gubstuntial 


had been caused to be registered ag a se- 
parate property while the plaintiff was a 
servant of the zemiudar in his zemindary 


department. 


The Lower Appellate Court 


limitation of one year to the case of the 


applied 


plaintiff tor two plots, and dismissed it on 
trial for the third plot, adopting the grounds 
of the decision of the Coart of first instance 
for all the three plota. 


We are nof at all inclined to agree 
with the Lower Appellate Court as to the 
effects of n decision under Section 77 of 
Act X of 1859. We are inclined to hold 
that, while the decision of the Deputy 
Collector could not decide any question of 
title, the decision by the Revenue Courts 
would not, if not asked to be reversed by 
a suit in the Civil Court within a year, be 
final beyond the extent of the reuts in dis- 
pute in the case. 


We also hold that, if any question of 
limitation regarding the proprietary rights 
of the plaintiff arises at all in such a cuse, 
the limitation is to be counted from 
the date of the decision of the Collector 
in appeal, as that officer had a right, under 
Section 105 of Act X of 1859, to hear the 
appeal. We, however, see uo reason to 
interfere, as the decision of the Lower Ap- 
pellate Court regarding the third parcel 
disposes of the case also as regards the 
two other parcels, 


As to the second plea of the special 
appellant, it is quite clear that the 
special appellant does not distinctly say 
that the rights and interests of Bhola- 
nath were Sold before he had succeeded any 
The fact of his being described 
wrongly as the heir of Kasheenath who 
was not his immediate ancestar, cannot 
aff-ct the validity of the defence of the 
defendant special respondent. Bholanath 
was a debtor for himself, 


person. 


and his rights 
aud interests were sold for his personal debts, 
and not for any of hia direct or remote an- 
cestors, The fact of the formation of the 
Agutio talook being merely a frauduleut 
proceeding is found by both the Courts, and 
cannot be disturbed in special appeal. 


Seeing no reason to interfere, we reject 
the special appeal with costs. 


1860.] afiscedlancous 


The 15th September 1865. 
Present: 
The Hon’ble G. Loch and F. A. Glover, 
` Judges. 

Mesne Profits (Recovery of, from 
person in wrongfal possession). 
Case No. 372 of 1865. 
Miscellaneous Appeal from an order pass- 

ed by the Judge of Behar, dated the 28th 

March 1865. 

Beebee Pearun, Appellant, 
versus 
Ahmed Ali Khan, Respondent, 
Mr. C. Gregory for Appellant. 
Baboo Nil Madhub Sein for Respondent. 

A person declaied by a decree to be in wrongful po-- 
ses»10n, 18 able for mesne profits, wh h ma, be iecover- 
ed frum auy property in: is po-s ssion., No question 
as to how he was in posresion, whethe: as heir ur in 
his own nght, can be considered in such a case 

Tas original suit was to recover posses- 
sion of certuin mortgaged property, together 
with mesne profits accruing during the 
period of dispossession, and the plaintiff 
(appellant before us in the case) got a decree 
against Kusim Ali Khan aud others, suid to 
be the heira of the former proprietor who 
had mortgaged the property. 

An appeal was preferred against this de- 
cision to the High Court which remanded 
the case for enquiry into the plea raised by 
Kasim Ali Khan, that he had sueceeded to 
none of his grand-father’s property. 

The Judge has now decided that Kasim 
Žli got nothing, and that, therefore, execu- 
tion of the present deciee could not proceed 
against him. f 

Looking to all the circumstanees of this 
caso, we have no doubt that the renl facts 
were not before the High Court at the time 
of the remand, ‘The application, we observe, 
was an ex-parts one, ana the Court appears 
to have pessed the order under a wroug 
impression. ‘The original decree was against 
Kasım Ali Khan and others, aud it declared 
these persona to be wrongfully in possession 
of the lands, and to be lable for the mesne 
profits which they had enjoyed during the 
period of their illegal occupation. The decree 
was not appealed against, and is therefore 
conclusive as to the respondent’s liability. 

It may be, as stated by the appellants 
vakeel, that Kasim Ali Khau could not, 
according to Mahomedan Law, have succeed- 
ed to any of his grand-father’s property, in- 
asmuch as his father died during that grand- 
father’s life-time. But, whether as heir or 
not, the decree establishes the faot that Kasim 
Ali Kban was in wrongful possession, and 
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was linble forthe wasilat. It follows, ns a 
matter of course, that the amount of these 
ineene profits can be recovered from any pro- 
perty in the Judgment-lebtor’s possession. 

No question, as to how Kasim Ali Khan 
wns in possession, whether as heir, orin his 
own right, could or ought to have been cun- 
sidered in thisease. Rightly or wrongly, the 
decree was against him, and his property, 
wherever or whatever it may be, is liable. 

The Judge’s decision is correct in the 
terms of the remand order, but wrony in 
principle; and we, therefore, reverse it, direct- 
ing at the same time that the decree-holder ` 
be allowed to take out execution against the 
property of Kusim Ali Khan, The respoud- 
ent must pay all costs. 


The 15th September 1865. 


Present: 
The Hou’ble G. Loch & F. A. Glover, Judges. 
Application to High Gourt, to remove 
from District Court and iry a case 
as Court of extraordinary original 
jurisdiction. 

Appliegtion connected with Regular Appeal, 
No. 120 of 1865, de ided on 27th July 1865. 
Thomas Robert Doucett, Petitioner, 
versus 
Josiah Patrick Wise and others, Opposite 
party. 

Mr. C. Gregory for Petitioner. 
Baboo Onoocool Chunder Mookerjee for 
Opposite party. 

The application to the High Court to remove a case 
froma District Court. and to try it asa Court of 
extraordinary o1ginal jurisdiction, under Section 13 
of the | hu ter, should be made to a Judge sitting on 
the original side of the Court. 

We think that the Judges sitting on the 
Appellate side of the Court have not author- 
ity to pass orders under Section 13 of the 
Charter. The application should be made 
to a Judge sitting on the Original side of the 
Court, who will determine whether this case 
is one that should be called up from the 
Diatrict Court or not. We discharge this 
rule; but we think under the circumstances 
that the parties should pay their own costs. 


The 16th September 1865. 
Present : 
The Hon'ble G. Loch and F. A. Glover, 
Judges. 


Hidden Treasure (Concealed orna- 
ments). 


Case No. 418 of 1865. 


8 


Miscellaneous 


Miscellaneous Appeal from an order pass- 
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Case No. 408 of 1865, 


ed by the Judge of Moorshedabad, dated | Miscellaneous Appeal from an order pass: 


the 21st April 1866. 
Prem Moyee Bewah, Appellant, 
versus 
Nobin Chunder Chowdry, Respondent. 
Baboo Khetter Mohun Mookerjee for 
Appellant. 
No one for Respondent. 


The owner of the house, where an ornament has 
been found concealed, may, under Section 6 Regula- 


tion V. 1817, retain 
property” under Section 2, uf no one else has substan- 


tiated any claim thereto. 
Wer think on the evidence that Nobin 
Chunder has altogether failed to prove his 


possession of itas a “valuable | of reckless trading on the part of a debtor, 
! looks to the fact of his beng possessed of means al 
: the time of his arrest to satisfy debt, if he be no 
| possessed of means, he ıs entitled to his discharge 
i under Section 278,-Act VIII of 1859, subjecr tc 


ed by the Judge of Hooghly, dated the 
16th May 1865. 


Siddee Gopal Sadhoo Khan (Judgment- 
debtor) Appellant, 
versus 
Nund Lal Dey (Decree-holder) Respondent 


Baboo Kalee Kishen Sein for Appellant. 
No one for Respondent. 


As the law does not provide for the punishmens 
but only 


re-aricst, if proved ,uilty of fraudulent concealment, 


right to the bracelet. Ie alleges that Morno | or of making a false statement. 
© 


Moyee, the original owner of the house in 
which the ornament wasfound concealed, was 


Tuts is an appeal from the order of the 
Judge refusing the prayer of the petitioner 


the sister of thefather of his, Nobin’s, father- | to be released undor the provisions of Sec- 


in-law, and that, therefore, as the bracelet was 
Morno Moyee’s, stillit must be now his, as 
that Iady’s heir. This assertion is, we ob- 
serve, in direct opposition to the one made in 
his petition where he declares that the house 
itself had been given him by Morno Moyee, 

Aa for the claim as heir, the matter is not 
one for argument, inasmuch as Nobin could 
not by law be Morno Moyee’s heir, except 
under a Will which is not alleged. And 
with rogard to the alleged gift, it is ignored 
by the admitted fact that Morno Moyee 
gold the house to Joy Kisto, a state of 
things entirely inconsistent with the idea of 
Nobin’s ownership. A 

There ıs nothing, therefore, to sustain 
Nohin Chunde:’s claim, and we reverse the 
Judge’s order accordingly. l 

With regard to the appellant’s own right, 
it would seem to come under Section 2 
‘Regulation V of 1817, asa “ valuable pro- 
perty” found by her and handed over, as 
goon as found, to the proper authority. The 
record does not show us whether the other 
provisions of the Act have been earried out; 
but supposing them to have been 80, there 
appears to us no reason why the appellant 
should not have the benefit of Section 6, 
and retain possession of what no one else 
has substuntiated any claim to, 


The 18th September 1865. 
Present: 
The Hon’ble G. Loch and F. A. Glover, 
Judges. 
Execution of decree—Discharge of 
debtor—Reckiless trading. 


tion 273 Act VIIL of 1859, on the ground 
that he is a reckless and careless trader, andl 
has taken no steps to realize monies due to 
him, or to find out what has become of his 
property, or to lay true accoants of such 
trade and property before the Court, and, 
therefore, not entitled to be released under 
the above Section. 


The only sufficient reason given by the 
Judge for refusing the application is, that 
the petitioner has not supplied true accounts: 
of his trade and property. The fact of his. 
having been areckless or careless trader, and 
neglected his affairs, is not a good reuson tor 
detuining iin, The Law does not look at 
the past misconduct of the debtor, but to the 
fact of his, being possessed of means at the 
time of his arrest to satisfy the debt ; and if 
he be not possessed of means, he is to be dis- 
charged, Section 275 providing that such 
dischurge shall not protect him from being 
again arrested, if the applicant have been 
guilty of any concealment, or of wilfully 
makıug a false statement. Now, we do not 
find that the decree-holder, in whose pre- 
sence the petitioner was examined, makem 


| any objection to the petitione:’s allegation 


of the state of his affairs, or to the nccount 
he has supplied. He certainly does not 
point out auy property in the petitioner’s 
posesion against which he could proceed, 
and his witnesses prove nothiug. As thc 
Law does not provide for the punishment of 
reckless trading, aud it is not shewn that 
the petitioners statement is untrue, we 
think he must be released from confinemeut 
subject to re-arrest as provided in Sectior 
275, and reverse the order of the Judge. 


—I cannot concur with my 
igue, I observe that he consi- 
ance for the prosecution to be 

The prisoners Nos. 40 and 41, 

senteuce the learned Judge 
terfere, went at night to rob 
‘he villagers of Sarunpore, and 
m the crop of the deceased 
thefts were prevalent, the villa- 
the nlert, and two thieves, with 
' the stolen crop, were seized ; 
2ves were the prisoners 40 Ram- 
l Ramuath. The villagera of 
pt guard over them until the 
when, as they were taking them 
Thannah, some 50 men, resi- 
tunpore and the immediately 
ge, came out armed with sticks ; 
ipplied to the two thieves by their 
d Runjun, the deceased, was 
earth with blows on the head 
the prisoners Nos. 40 and 41; 
struck the deceased, and the 
‘isoners were there actively 
etting in thiseruel and cowardly 
eof the witnesses who were 
r the purty who were taking 
thieves to the Police station 
y beaten, one had his finger 
ier wus seriously injured on the 
not recovered the free use of it 
Sessions Judge), and another in 
[he prosecutor’s party were 
; they were taking two thieves, 
mded, to the Police stution; the 
large numbers sally out from 
med with sticks ; they aupply 
cuptured ; they aid and favor 
and then join the two thieves 
us assault upon the men whose 
1 wantonly robbed, The attack 


a7 vet hl wneaAamoasistatad fan Afire man 


sonally strike ‘‘t 
the prisoners No. - 
No. 44 Bowkur 
Aheer, No. 46 Phi 
attended with mur 
them as proposed 
The papers must 
Judge. 

Glover, J.—I c 
Kemp that the a 
nnd carried out wi 
the two prisoners 
These men had bi 
night, and there w 
friends to assemble, 
pose of rescuing th 
Police. Station in tl 


The 12th 
] 


The Hon’ble F. B. 
F. A. C 


Previous Oonv 
of Section 


Queen versus 


Committed by the 
tried by the Sess 
a charge of The 


HeLD by the major: 
dissenting) that Sectu 
apples to convictions í 
Code came into operat 


~ - -- — 
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when the Penal Code was in force, and that, 
as the former case occurred in 1860, the 
prisoner is not so liable. Iam inclined to 
think that the Deputy Magistrate was right. 
It is difficult to suppose that it was the in- 
tention of the Legislature, as it were, to cou- 
done all past offences, and that the most 
habitual thief on a fresh conviction can only 
be punished as for a single simple theft. 


I rather thiuk that Section 75 applies when 
the prisoner has been previously convicted 
of uny one of those offences which are now 
punishable under Chapters XII and XVII of 
the Penal Code, and that, when the offence is 
of that nature that there can be no doubt of 
the identity of the offence under the old lew, 
and under the new law (which is the case as 
regards theft), the rule of Section 75 may be 
applied without scruple. In this case, the 
theft having occurred in a dwelling-house, 
the Sessions Judge has given the prisoner 
seven years, on the ground which may meet 
the justice of the case ; but as the point of law 
is important, I refer it to another Judge. 


Kemp, J.—I cannot concor with my learn- 
ed colleague. The prisoner may have been 
guilty of the offence of theft in 1860; but 
clearly that offence was committed before the 
Indian Penal Code came into operation. 
Section 75 does not therefore apply, and, in 
my opinion, the interpretation of the law by 
the Sessions Judge is correct. 


Section 75 of the Code enacts— Whoever 
“having been convicted of an offence punish- 
“ able under Chapter XII or Chapter XVII 
“of this Code with imprisonment of either 
“ description for a term of three years or 
‘upwards shall be guilty of any offence 
“ punishable under either of those Chapters 
“with imprisoument of either description 
“ fora term of three years or upwards shall 
“be subject for every such subsequent of- 
“ fence to transportation for life or to double 
“ the amount of punishment whieh he would 
** otherwise have been liable for the same, 
“ provided that he shall not in case be liable 
‘to imprisonment for a term exceeding ten 
“ years.” 


Chapter XVII refers amongst others to 
the offence of theft, of which offence the pri- 
soner has been found guilty; but the former 
offence was committed in 1860, and was not 
an offence committed subsequent to the Penal 
Code coming into operation. The offence 


committed in 1860 is not punishable under; this case very carbfully. 
the prisoner evaded ! are 


the Code, supposing 
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apprehension for an offence committed in 


1860, would be according to the Code ol 
Criminal Procedure, but the punishment 
would be under the law in force before the 
Penal Code came into operation. 

Both convictions, the former and the pre- 
sent, must be for offeuces punishable under 
the Code, and therefore committed after if 
came into operation: vide Morgan and Mac- 
pherson’s Commentary, page 53. Section 7é 
does not apply. The case must go before ¢ 
third Judge. ` 

Glover, J.—I concur with Mr. Justice 
Kemp in thinking that both convictions re- 
ferred to in Section 73 must be of offences 
ponishable under this Code, and committed 
after it comes in force 

The words used in the Section are “ who- 
“ ever having been convicted of an offence,” 
and “ un offence” is by Section 40 declared 
to be * a thing made punishable by the Penal 
Code.” The words denote only those acte 
which the Code punishes. 

As, therefore, the previons conviction of 
theft took place before the Penal Code came 
into operation, Section 75 cannot apply. 


The 12th September 1866. 
Present: 


The Hon'ble F. B. Kemp and W. S. Seton- 
: Karr, Judges. 


Admission of Grime made before 
formal accusation. 


Queen versus Ram Churn Chamar, Heera- 
mun Chamar, and Ramdihal Chamar. 


Committed by the Deputy Magistrate oj 
Sherghotty, and tried by the Sessions 
Judge of Behar, on a charge of Culpable 
Homicide amounting to Murder. 


An admission of crime, when fairly made after due 
warning, is not inadmissible, simply becanse, at the 
time it was made, no formal accusation had beer 
made against the party making it. 

Kemp, J.—Tue Sessions Judge has tried 


The assessor: 
of opinion that the prisoners are 


justiee. The procedure on his trial after guilty ; and, after a careful considération o 
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the whole case, I am of the same opinion, 
concurring with the Sessions Judge, I up- 
hold his conviction and sentence. 


I cannot agree with the Sessions Judge 
that an admission of crime, when fairly made 
after due warning, is inadmissible simply 
because, at the time itis made, no formal 
accusation has been made against the party 
making it. Were the Judge’s construction 
of the jaw correct, the statement of the con- 
vict, Constance Kent, in the late cause célè- 
bre would have been inadmissible, inas- 
much as she was not accused of any crime 
when she made it. I reject the appeal. 


Seton-Karr, J.—I concur in repudiating 
the doctrine laid down by the Sessions 
Judge which, if regularly acted on, would 
be prejudicial to the ends of justice. 


The 14th September 1865. 
Present: 


The Hon'ble F. B. Kemp and W. S, Seton- 
Karr, Judges. 


Annulment of conviction and sen- 
tence by Court of Sessions-—-Refer- 
ence of cases to High Gourt. 


Queen versus Ichabur Dobey, „Kallachand 
Neoghee, and Issur Chunder Roy. 


Committed by the dlagistrate of Jungeepore, 
and tried by the Sessions Judge of Moor- 
shedabad, on a charge of Causing Hurt 
for the purpose of extorting confession, 
and abetment thereof. 


It is only when a Court subordinate to a Court of 
Session convicts a person of an offence not triable by 
such Court, that the Court of Session can annul the 
conviction and sentence. Ifthe prisoner is guilty of 
an offence beyond the jurisdiction of the subordinate 
Cont, the Court of Session should refer the case to 
the High Court. 


Tar Deputy Magistrate of Jungeepore 
framed charges against these prisoners under 
Section 323 of the Indian Penal Code of 
voluntarily causing hurt; such an offence is 
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bailable and triable by any Magistrate 
Under Section 15 of the Code of Criminal 
Procedure the Deputy Magistrate was fully 
competent to try the charge. He did so, 
and punished the prisoners. 


The Sessions Judge, without referring the 
case to this Court, under the provisions of 
Sections 434 of the Code, annulled the con- 
viction and sentence of the Deputy Magis- 
trate under the provisions of Section 427 of 
the Code, nnd directed the commitment of 
all the prisoners on a charge against Ichabur 
Dobey and Kallachand Neoglhee, that they 
volantarily caused hurt to Oomachurn 
Chuckerbuttee for the purpose of extorting 
a confession from him of 4 theft with which 
he was charged (Section 330, Indinu Peual 
Code), and against Kallachand Neoghee and 
Issur Chunder Roy, thnt they abetted the 
commission of the above offence. 


We are of opinion that the Judge has 
acted illegally and without jurisdiction, for 
it is only when a Court subordinate to a 
Court of Sessions shall have convicted per- 
sons of an offence not triable by such Court, 
that it is competent to the Appellate Court 
to annul the conviction und sentence. It ip 
very clear that the onginal charges upon 
which the prisoners weie arraigned and con- 
victed were cognizable by the Deputy Ma- 
gistrate. 


In the case of Kallachand the evidence be- 
fore the Deputy Muagiatrate and the Sessione 
Judge does not disclose any offence of which 
the Deputy Magistrate could not tuke cog- 
nizance, for, beyond slapping Oomachurn on 
the face, he does not appenr to have taken 
any part in the extortion of a confession of 
the theft from him The sentence passed by 
the Deputy Magistiate in his case was suffi- 
cient and we restore It, nequitting him of 
the charged framed at the ivatance of the 
Judge. 


With reference to the other prisoners, the 
evidence appenrs to us to disclose a crime of 
ahigher grade than that punishable under 
Section 323 of the Indian Penal Code. 


The offence of which the evidence shewa 
these prisoners are guilty is beyond the 
scope of that Section and jurisdiction of the 
Deputy Magistrate. The Sessions Judge, 
therefore, should have referred the case to 
this Court. With reference to these prisoners, 
under Section 484, acting as a Court of Revi. 


; Bion, we quash the order of the Deputy Mn. 
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gistrate, and the proceedings of the Judge. as 
he has acted without jurisdiction, and direct 
n legal commitment aad fresh trial with 
reference to the prisoners Ichabur Dobey 
and Issur Chunder Roy. 


The 16th September 1865. 
‘i Present: 


The Hon’ble G. Loch and F. B. Kemp, 
Judges. 


b Disputed possession. 
(Criminal Jurisdiction). 
MISCELLANEOUS CASE. 

Rajah Anundnath Roy, Petitioner. 


In a case of disputed possession likely to lead to a 
breach of the peace, tbe Magistrate, instead of merely 
binding down the parties to keep the peace, and 
declining to interfere further, is bound to dispose of 
the question of possession under Section 318, Criminal 
Procedure Code. 


Loch, J.—Tuis is a dispute regarding 
the possession of the ghuree dallan, or en- 
trance to the Rajbarree. Rajah Anundnath 
wished to repnir the south side of which he 
alleged himself to be in possession ; he wag 
opposed by the other branch of the family 
who declared that he was not in possession. 


As the dispute was likely to lead to a 
breach of the pence, the Deputy Magistrate 
of Nattore, proceeding under Section 318 of 
the Code of Criminal Procedure, held an 
investigation, and, finding Anundnath Roy 
to be in possession, directed him to be kept 
in possession, subject to the orders of the 
Magistrate. 


On 24th September 1864, the Magistrate, 
after considering the decree of the High 
Court of 28th April 1865, and of an Act IV 
award of 1848, held that the decree did not 
extend to this property, and he, therefore, 
declined to interfere, nnd bound down the 
parties to keep the peace. This order was 
confirmed by the Judge. 


The Court concur in the opinion expressed 
by the Sessions Jodge and Magistrate that 





the property, now in dispute, was not includ- 
ed in the decree of 28th April 1863, and 
that the effect of that deciee, ns distinctly 
stated in the judgment, was merely to restore 
things to the position in which they were 
placed by the Act IV award of 1848. That 
nward certainly did not relate to this pro- 
perty, but to Jand to the south of the ghuree 
dalian, and to the stables dallan. But having 
thus got rid of the decree as not applicable 
to this property, there was nothing to pie- 
vent the Magistrate from taking up the case, 
and disposing of the question of posses- 
sion under the provisionsef Section 318, and 
this must now be done. The case is re- 
manded accordingly. 


Kemp, J.—I concur in this order. 


The 16th September 1865. 
Present: | 


The Hon’ble C. B. Trevor and G. Loch, 
Judges. 


Jurisdiction of Magistrate (to inter- 
fere with Olivil rights of Land- 
holders)—Hstablishment of Hauts. 


MISCELLANEOUS CASE. 
‘Sheeb Chunder Bhuttacharjee 


hg CETUS 


Saadat Ally Khan and Naziruddeen 
Chowdry. 


A Magistrate cannot, under Section 62 Criminal 
Procedure Code, interfere with the Civil right of a 
Jandholder to establish hauts within his estate, and 
to hold them on any day most convenient to him, 


Trevor, J.—Tais matter hns come before 
the Court under its general power of revi- 
sion, nnd the question, which it has to 
answer is, whether an order prohibiting a 
Jandholder from holding a aui in a par- 
ticular spot on his estate on particular 
days, Inasmuch as such order is likely to pre- 
vent ariot or affray, is a legal order uuder 
the 62nd Section of Act XXV of 1861. 


By that law a Magistrate may, by a writ- 
ten order, direct any person to abstain from 
n certain act, or to tnke certain order with 
certain property in his possession, whenever 
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such Magistrate shall consider such direc- 
tion is likely to‘prevent, or tend to prevent, 
a riot or an affray. 


I am clearly of opinion that these words 
do not authorize a Magistrate to interfere 
with the exercise of any of his ordinary 
rights by a landholder, merely because 
such exercise may require vigilance on the 
part of the Police, and may, in the absence 
of such vigilance, lead to an affray. Now, 
nmongst the rights of landholders is that 
of establishing auts in any portion of their 
estates to be held on whatever days seem most 
advantageous to them ; and this right is not 


only an ordinary incident to the right of | 


property, but it is in many instances a most 
valuable right. It is consequently not one 
with which the Magistrate can interfere 
under the power given to him by Section 62 
Act XXV of 1861. I would, therefore, re- 
verse the: order of the Deputy Magistrate 
of Manickgunge, dated llth June 1864 ; 
and if will remain with the petitioner to 
hold his kaut on whatever day seems most 
convenient to him. 


Loch, J.—I quite concur. I think that 
Section 62 refers to what would in Eng- 
Innd be called nuisances, -and authorizes the 
Magistrate in such cases to interfere sum- 
marily. It does not give him authority 
to interfere with the civil rights of ze- 
mindars. 


e 


The 18th September 1865. 


¢ 
Present: 


The Hon'ble G. Loch, F. B. Kemp, and 
W. 5S. Seton-Karr, Judges. 


Cheating—Breach of Contract. 
MISCELLANEOUS CASE. 
Sadoo Churn Pal, petitioner. 


Case in which the majority of the Court held that 
it was one of Breach of Contract while Seton- Karr, 
J. was of opinion that the prisoner was rightly 
convicted of cheating under Sections 415 and 417 
cf the Penal Code 


Kemp, J.—Tue petitioner has been sen- 
tenced to six months’ imprisonment and a fine 
of 800 rupees, 200 of which to bo paid to 
the prosecutor as compensation for the 


iavar ronne mmen: 


offence of cheating. The Sessions Judge of 
Dacca on appeal confirmed the sentence, 


On petition to this Court I directed the 
Sessions Judge to submit the recoid of thr 
case in order that I might satisfy myself of 
the legality of the conviction (Section 40} 
Code of Criminal Procedure). In the mean 
time I directed the prisoner to be admitted 
to bail. 


The pleader for the petitioner contends— 


1st.—That the circumstances; as detniled 
in the evidence, do not disclose a Criminal 
offence. 


2ndly.—That there is no evidence of dis- 
hotest intention. 


I find on reading the evidence that the 
petitioner and others held a joint-decree 
against the prosecutor for rupees 194-10. 
Execution was sued out, the property of the 
prosecutor attached, and its sale was immi- 
nent, when prosecutor is said to have entered 
into an amicable arrangement with the peti- 
tioner, agreeing to pay 154 rupees provided a 
petition was filed in Court, and the sale was 
stayed’ The petitioner did not fulfil this 
promise. The sale took place, and a portion 
of the property was purchased by the peti- 
tioner’s vakeel. I hold that this is a simple 
breach of coutract for which the prosecutor, 
if so advised, has his Civil remedy in a suit 
for damages. The prosecutor may have 
been led to expect that the petitioner would 
take mensures to withdraw the execution 
process, and to stay the sale; but there is no 
evidence whatever that, at the time the peti- 
tioners agreed to settle matters for 1upees 
164, it was then his intention not to do what 
he Jed the prosecutor to expect that he would 
do. The main element which constitutes 
the offence of cheating, is, theref ae, wanting, 
viz.—there was no intention then present 
to deceive and thereby to induce the prose- 
cutor to make conditional arrangements foi 
an amicable adjustment of the decree. J 
would quash the conviction of the prisoner, 
and direct the release of the prisoner, 


The papers must be submitted to my col- 
league Mr. Justice Seton-Karr. 


I also observe that the award of compen- 
sation to the prosecutor was illegal, the of- 
fence not coming under Chapter XV of the 
Code of Procedure. 


Seton-Karr, J.—This case ean only be 
looked at by us under Section 404 of the 
Crimiual Procedure Code. I hold, and have 
always keld, that we cannot go into or eriti- 


l4 


Cruninal 


THE WEEKLY REPORTER. 


Rulings. [VoL IV. 





cise the evidence, and that any such at- 
tempt on our part would be highly preju- 
dicial to the interests of justice. The case 
is one in which the decision of a Magistrate 
has alrendy been confirmed, in regular appeal, 
by a Sessions Judge. All we can do is to 
consider if there hus been error in a point of 
Law. 

I am well aware that the distinction be- 
tween a Criminal and Civil liability is occa- 
sionally somewhat narrow, and that itis very 
necessary to take care that the Lower Courts 
do not confound different transactions, or 
make individuals liable to conviction and 
punishment, who ought properly to be ouly 
liable for a suit for brenoh of contract. 


But in the present case I hold that there 
was quite sufficient, on the evidence, to jus- 
tify the Court in drawing the inferences of 
cheating, which they did draw, and tn con- 
victing the appellant under Section 417 of the 
Penal Code. The decisions, especially that 
of the Deputy Magistrate, are very clear and 
elabornte, and they shew clearly that the 
appellant did receive the sum of 154 rupees, 
which he has stoutly denied ever having re- 
ceived ; and that he did at lengih write a let- 
ter to his pleader, which also he, on trial, 
has denied ever having written. Itis also 
clear that the property of the complainant 
was sold, and that he got nothing as an equi- 
valent for the sum of 154 rupees which he 
had paid over to the appellant. Besides, this 
distinction between the Criminal and the 
Civil Law was never pleaded in either of the 
Lower Courts, in which the appellant simply 
denied the receipt of any money from the 
complainant. 


From these circumstances, $. e. proof of 
payment, and the defendant’s resolute denial 
of any such payment, and fiom the other facts, 
I think the Courts were quite at liberty to 
draw the conclusion that ‘ the defendant at 
“the time of receiving the money had never 
‘any intention of stopping the sale of the 
“land.” ‘The Courts, in consequence, rightly 
couvicted the appellant of cheating under 
Sections 415 and 417. 

The defendant, to my thinking, did, “by 
“deceiving, fraudulently and dishonestly 
“ induce the complainant” to deliver to bim 
property (i. e. 164 1upees) which he would 
not otherwise have delivered. The Illustra- 
tions appended to the Section quoted (415) 
appear to me to fit this case very well. 

Seeing, then, no illegality in the conclu- 
sions drawn from the evidence, I would 


allow the conviction to stand, The case 
must go to a third Judge. 


Loch, J.—TI agree with Mr. Justice 
Kemp in thinkiug that this is a case 
of breach of contract and not of cheating, 
aud that the prisoner Sadoo Churn should 
be released. On 28rd Magh 1271 he 
agreed to compromise a debt, under a decree 
in the name of his two brothers, with the 
complainant in this case, promising not to . 
sell the debtor's property on payment of ' 
154 rupees. The money was puid, but the 
property was advertised for sale on 25th idem, 
und tle sale took place. From a petition 
presented by the complainant to the Civil 
Court on 14th March following, be stated 
that, in order to raise money to pay the 
debt, he had sold this property toa third 
party ; that, on 25th Magh, he got a letter 
from Sadoo Churn to his vakeel, informing 
him of the compromise, but the vukeel, con- 
aidering this to be a fraud of the debtor, al- 
lowed the sale to go on ; that he went again 
to Sadoo Churn, who admitted having re- 
ceived the mouey in paymeut of his debt ; 
but he was withheld by the representations 
of the auction-purchaser from presenting a 
petition setting forth the fact In his depo- 
sition before the Deputy Magistrate the 
complainant stated that he did not give 
Sadoo Churn’s letter to the vakeel till the 
26th Magh, though he knew the property 
was advertised for sale on uo earlier dato ; 
and ou his applying to the vakeel, the auc- 
tion-purchager Juggobundo told him to tae‘ 
100 rupees, and be satisfied. 


From what has been stated above, taken 
from the complainant’s own alleguuion, it 
does not appear to me that Sadoo Churn, in 
his dealings with the complainant, bad any 
intention to cheat him. He never dented 
the payment. He gave the complainant 
means to stop the sale of the property, which, 
however, if complainant’s story be true, the 
vakeel, for rensous best kuown to himself 
refused to act upon, he being, as is alleged, 
one of the auction-purclasers, Sadoo Churn 
might have goue ftaither, and stopped the 
sale by going to Cours, aud informing the 
Officer conducting the sale that he had re- 
ceived the money, or he might, subsequent to 
the sale, have cleared himself from blame by 
joining the complainants in a petition to the 
Court; but his failure to do so does not prove 
him guilty of cheating. I, therefore, concur 
with Mr. Justice Kemp in passing sentence 
of acquittal. 
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unishment of Chowkeedars. 
No. 934. 


the Registrar of the High Court, &c., 
ed Calcutta, the 12th September 
jő. 

(Criminal Side). 


~ 


Present: 


on’ble C. B. Trevor and H. V. Bayley, 
Judges. 


—]I ax directed to acknowledge the 
of your letter No, 122, dated the 31st 
transmitting under Section 434 of the 
f Criminal Procedure, and Circular 
No. 18, dated the 15th Jaly 1863, the 


record of the case margin- 


‘een v- l 
E 

Chowkedar ally* noted, as the order o 

ther. the Deputy Magistrate, 


Moulvy Wazuboollah, who 

tted the prisoners under Section 29 
“of 1861, and sentenced them to pay 
of 2 annas each, appeared to you to be 
inasmuch ns the chowkeedars were 
ivolled under Act V of 1861, and 
10t, therefore, be punished under that 


The Court remark that the order 

have been altogether legal and 
- if it had been passed under Regu- 
XX of 1817, Section 21, which is still 
a (vide Act XVII of 1862); and, as the 
3edars have not been prejudiced by 
rence to a wrong law, the sentence 
tand, though the finding must be 
ed. 
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Evidence of Conv 
No. 3185. 


From the Registrar of the Hi 
. dated Calcutta, the 12: 
1865. 


(Ciiminal Side). 
Present: 
The Hon’ble C. B. Trevc 


Srre,—I as directed to ackno 
ceipt of your letter No. 324, d: 
July last, in which you reque: 
as tothe course to be pursued 
evidence of a convict in Jail, 
ance at the Civil Court tl 


refuses to allow. 


2. In reply’ I am to observ 
circumstances under which a ¢ 
examine witnesses can be iss 
the evidence of a witness is reqt 
is resident more than 100 
place in which the Court is hel 
is unable from sickness or infirn 
and 8rdly who is by age or se: 
appearing iu Court (Section 17 
1859). Convicts come under n 
categories or classes, and as th 
bited from attending Court 
follows that their evidence ci 


at all. 
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Punishment of Chowkeedars. 
No. 934. 


From the Registrar of the High Court, §c., 
dated Calcutta, the 12th September 
1865. 

(Criminal Side). 


Present: 


The Hon’ble C. B. Trevor and H. V. Bayley, 
Judges. 


Srr,—I ast directed to acknowledge the 
receipt of your letter No. 122, dated the 3lst 
ultimo, transmitting under Section 434 of the 
Code of Criminal Procedure, and Circular 
Order No. 18, dated the 15th July 1863, the 


record of the case margin- 


* Queen v. Re- ij : 
* 
si <Ghowkeaas ally* noted, as the order o 
and another. the Deputy Magistrate, 


Moulvy Wazuboollah, who 

committed the prisoners under Section 29 

Act V of 1861, and sentenced them to pay 
a fine of 2 annas each, appeared to you to be 

illegal, inasmuch ns the chowkeedars were 

not enrolled under Act V of 186], and 

could not, therefore, be punished under that 


law. ; 


2. The Court remark that the order 
would have been altogether legal and 
regular if it had been passed under Regu- 
lation XX of 1817, Section 21, which is still 
in force (vide Act XVII of 1862); and, as the 
chowkeedars have not been prejudiced by 
a reference to a wrong law, the sentence 
may stand, though ‘the finding must be 


amended. 


Hividence of Convicts. 
No. 3185. 


From the Registrar of the High Court, &c., 
dated Calcutta, the 12th September 
1865. 


(Criminal Side). 
Present: 
The Hon’ble C. B. Trevor, Judge. 


Bır, —I ax directed to acknowledge there- 
ceipt of your letter No. 324, dated the 29th 
July last, in which you request information 
as to the course to be pursued to obtain the 
evidence of a convict in Jail, whose attend- 
ance at the Civil Court the Magistrate 


refoses to allow. 


2. In reply I am to observe that the only 
circumstances under which a commission to 
examine witnesses can be issued, nre, when 
the evidence of a witness is required—1lst who 
is resident more than 100 miles from the 
place in which the Court is held; 2ndly who 
is unable from sickness or infirmity to attend ; 
and 3rdiy who is by age or sex exempt from 
appearing in Court (Section 175 Act VIII of 
1869). Convicts come under neither of these 
categories or classes, and as they are prohi- 
bited from attending Court in person, it 
follows that their evidence cannot be taken 


at all. 
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Conviction of Convict Work Over- 


seers and Convict Wardens, under 
Section 223 Penal Code. 


Extract (para, 2) of Letter No. 961, from 
the Registrar of the High Court, &o., 
dated Calcutta, the 16th September 1865. 


2° Convicts, the Court remark, are, 
under Regulation 394 of the Jail Rules, 
promulgated ander Act IL (B. C.) of 1864, 
made “convicts work overseers” and “ convict 
wardens” as reward for good conduct. 
Their duties are defined in Rules 404-5-6, 
and do not biing them under the defni- 
tion of “ public servants,” ss contained iv 
Section 2] of the Indian Penal Code. As 
they are not “ public servants,” and are 
not “legally bound as such to keep in 
“ confinement apy person charged with, or 
‘& convicted of, any offence,” the Court con- 
sider that you acted rightly in holding that 
the conviction of such men, under Section 
993 of the Indian Penal Code, was erro- 


neous. 


Recovery of unpaid portion of fine on 
death of offender. 


No. 968. 

Fiom the Registrar of the High Court, 
&e., dated Calcutta, the 19th September 
1865. 

(Criminal Side). 
Present: 
The Hon’ble C. B. Tievor, Judge. 


Sır, —In reply to your letter No. 329, 
dated the 7th instant, I am directed to state 
that the matter therein referred has been 
fully considered by the Court, and that 
though, under Section 70 of thé Penal Code, 
after the death of an offender, any property, 


REPORTER. Letters. 


‘Vol. IV. 


saaminen en, 


which would then be legally liable for his 
debts, would be liable to the pnyment of avy 
portion of a fine remainiug unpaid at his 
death, still, during his life, under Section 6 
of the Code of Criminal only 
moveable property belonging to the offender 


Procedure, 


which may be found withia the jurisdiction 
of the Magistrate of the Districts in which 
he has been sued and sentenced, is liable. 


~ 


MWromorandam made by Police Officer. 


Extract (para. 4) of Letter No. 970, from 
the Registrar of the High Court, &c-, 
dated Calcutta, the 19th September 1865. 


4. Wirm reference to your 5th para. 
I nm to observe that the Memorandum made 
by the Police Officer should not have been 
on the record of the case. It was in no 
sense a legal deposition, and should not 
have been noticed by the Court, but should 
have been in the Police Officer's possession, 
and might have been used by him to re- 
fresh his memory if you were satisfied, from 
the evidence of that person, that the Me- 
morandum was what it professed to be. 


Trial of persons for offences commit- 
ted in a Foreign territory. 


Extract (para. 2) of Letter No. 971, from 
the Registrur of the High Court, &e., 
dated'Caleutta, the 19th September 1865. 


2. Wrra reference to your finding in the 
case of Umah and others (Case No. 3), the 
Court destre me to draw your attention to Act 
I of 1849. The Cuurt obse: ve that, notwith- 
standing that the offences were committed in 
a Foreigu territory, still if the acoused come 
within the classes of persous described in 
Section 2 of the Act, you were competent to 
proceed to the trial of, the parties, after the 
permission of Government had been properly 
obtained under Sections 3 and 4. 
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Conviction of Convict Work Over- 
seers and Convict Wardens, under 
Section 223 Penal Code. 


Extract (para, 2) of Letter No. 961, from 
the Registrar of the High Court, &e., 
dated Culcutta, the 16th September 1865. 


2° Convicts, the Court remark, are, 
under Regulation 894 of the Jail Rules, 
promulgated under Act JI (B C.) of 1864, 
made “convicts work overseers” and “ convict 
wardens” as reward for good erouduct. 
Their duties are defined in Rules 404-8-6, 
and do not biung them under the defiai- 
tion of “ public seivants,” as contained in 
Section 2] of tbe Indian Penal Code. As 
they are not “ public servants,’ and are 
vot “legally bound as such to keep in 
“confinement any person charged with, or 
“ convicted of, any offence,” the Court con- 
sider that you acted rightly in holding that 
the conviction of such men, under Section 
998 of the Indian Penal Code, was erro- 


neous. 


Recovery of unpaid portion of fine on 
death of offender. 


No. 968. 

Fiom the Registrar of the High Court, 
&ce., dated Caleutta, the 19th September 
1865. 

(Criminal Side). 
Present: 
The Hon’ble C. B. Trevor, Judge. 


Sir, —In reply to your letter No. 329, 
dated the 7th instant, I am directed to state 
that the matter therein referred has been 
fully considered by the Court, and that 
though, under Section 70 of thé Penal Code, 
after the death of an offender, any property, 
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which would then be legally liable for his 
debts, would be liable to the payment of nuy 
portion of a fine remaimiug unpaid at his 
death, still, during his life, under Section 6 
of the Code of Criminal 
movenble property belonging to the offender 


Procedure, only 
which may be found within the jurisdiction 
of the Magistrate of the District in which 
he has been sued and sentenced, is liable. 


~ 


Memorandum made by Police Officer. 


Extract (para, 4) of Letter No. 970, from 
the Registrar of the High Court, &c., 
dated Calcutta, the 19i% September 1865. 


4. Wits reference to your Sth para. 
I nm to observe that the Memorandum made 
by the Police Officer should not have been 
on the record of the case. It was in no 
senso a legul deposition, and should not 
have been noticed by the Court, but should 
have been in the Police Officer's possession, 
and might have been used by him to re- 
fresl his memory if you were satisfied, from 
the evidence of that person, that the Me- 
morandum was what it professed to be. 


< 
s 


Trial of persons for offences commit- 
ted in a Foreign territory. 


Extract (para. 2) of Letter No. 971, from 
the Registrur of the High Court, &c., 
dated Caleutia, the 19th September 1865. 


2. Writs reference to your finding in the 
case of Umah and others (Case No. 3), the 
Court desire me to draw your attention to Act 
I of 1849. The Court obse:ve that, notwith- 
standing that the offences were committed in 
a Foreign territory, still if the accused come 
within the classes of persous described in 
Section 2 of the Act, you were competent to 
proceed to the trial off the parties, after the 
permission of Goverument had been properly 
obtuined under Sections 3 and 4. 
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The 8th September 1865. 


Casi 


Present: 


“he Hon’ble W. Morgan and Shumboonath 
_ Pundit, Judges. 


dmitation—Suit for balance of ad- 
justed account of an Indigo Fac- 
tory—Verbal admission of balance 
by Byot. 


weference to the High Court by Mr. C. D. 
Field, Officiating Judge of the Principal 
Court of Small Causes of Jessore, 


Mr. John Doyle, Pluintiff, 
versus 


Allum Biswas, Defendant. 


=» = 


Messrs. R. T. Allan and J. S. Rochfort 
for Plaintiff. ` 


No one for Defendant. 


A suit for balance of an adjusted account is sub- 
a 

ct to the limitation provided by Clause 9 Section 1 

ct XIV of 1859. 


Where an Indigo Planter and a ryot contract, the 
smer to make atlvances of money or seed fur the 
altivation of Indigo plant, and the latter to deliver 
18 Indigo plant grown, a mere verbal admission by 
me ryot of the correctness of an account containing 
oss-items due, without a written acknowledgment 
om him that the balance is* due, does not operate 
+ create or renew any liability with reference to the 


aw of Limitation, 


Case.—T ais is a similar suit to No. 2078 
by Mr. J. Doyle, on behalf of the Bengal 
Indigo Company, to recover rupees 81-0-7, 
alleged to be due by the defendant Album 
Biswas on an account stated with the Fac- 
tory on the 16th December 1860. The de- 
fences are, lst—Limitation ; 2nd/y—Not 
indebted. Under the second plea, the de- 
fendant denies having ever had any desl- 
ings with the Factory, and traverses the al- 
leged adjustment of accounts. 


With respect to the first plea, it appears 
that there were mutual transactions in the 
year 1859-60. In 1859 the defendant got 
seed to the value of rupees 2-8, and in 1860 
he delivered one bundle of Indigo. At the 
close of this latter year the adjustment of 
accounts, which is made the cause of action, 
took place. The principle of law contained 
in the following dictum may seem applica- 
ble to the case :—“ Where A has an account 
“ against B, some of the items of which are 
‘more than six years’ old, and B hasa 
“ cross-account against 4, and they meet 
“and go through both accounts, and a ba- 
‘lence is struck in favor of A, this amounts 
“to an agreement to set off B’s 
“ against the earlier items of A’s; and out 
‘of this agreement a new consideration 
“ arises for the payment of the balance, which 


claim 


.% takes the case out of the Statute of Limit- 


“ations.” (Ashley vs. James, 11 M. and W., 
542 quoted, Chitty on Contracts, page 744 
—Addison on Contracts, page 1010—Smith’s 
Leading Cases, Vol. 1, page 562). “ Bat,” 
says Mr. Taylor, (Tuylor’s Evidence, Vol. II, 
page 929), “ be this as it may, the doctrine 
“ will not extend to a case, where an ac- 
‘count has been merely furnished by one 
“ party, even though it contain cross-items, 
I 
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“and fix the balance due,” and he quotes 
Bristow vs. Miller, 11, Ir. Law Reports, 
pp. 461-472, the particulars of which case I 
have been unable to find in any legal work 
in my possession. Itis quite clear that the 
present case coincides with this last posi- 
tion. The ryots had no accounts of their 
own, and the Factory accounts are accounts 
“ furnished by one party containing cross- 
“ items, and fixing the balance due.” It 
thus becomes a question, whether plaintiff is 
or is not entitled to recover the items due 
before six years antecedent to the date of 
institution ; or, in other words, whether his 
claim should be restricted to the items of 
the account settled on the 16th December 
1860, which fall within the period of six 
years before institation? It must be ob- 
served that, unless the doctrine of Ashley vs. 
James be applied, and the adjustment of 
accounts and verbal admission of the balance 
be held to be a new cause of action on a 
new agreement, the statement of accounts 
in December 1860 cannot create any new 
period of limitation for old items, as those 
accounts are not signed by the person 
sought to be charged, and, therefore, Section 
4 Act XIV of 1859 will not apply. 


I find at page 82 of the Special Weekly 
Reporter, a case which may be in point, viz. 
No. 822 of 1862, Poornima Chowdrain and 
others, appellants, 19th February 1868, 
wherein it was ruled “ that the adjustment 
“ of an account may be proved by verbal 
“ evidence, aud need not necessarily be in 
“writing signed by the party to be bound.” 
Here, however, no point as to limitation 
seems to have been raised, and I am uuable 
to judge whether the precedent will apply 
to the present case. It may be contended, 
with some show of reason, that the effect of 
Section 4 Act XIV of 1859 would be great- 
ly neutralized, if an account stated between 
paitics, aud vot signed by the person to be 


charged thereon, would be sufficient to take 
items, otherwise barred by limitation, out 
of the Statute. There is, however, a consi- 
derable difference between an account being 
stated or settled between parties, which act 
closes an open account, and must be held 
the cause of action for any suit instituted 
in a Small Canse Court, and the novatiop 
or renewing of that cause of action by a sub 

sequent admission. In the ordinary course 
of business, accounts are settled within £ 
reasonable period after the close of the trans- 
action to which they relate; but suppose 
no adjustments were made till three or foun 
years after, would a settlement, verbali 
admitted and not signed by one party, make 
him liable for items then otherwise barred 

It is of some importance that cases like th» 
present, a number of which have been insti 

tuted, and more of which will probably 
follow, should be decided on correct prin 

ciples. They are, I believe, at present de 
cided very differently in different Courtm 
I, therefore, solicit the opinion of the Hig] 

Court on the following point : 


“Tg the verbal admission by aryot of tha 
“correctness of the account of an Indig 
“ Factory, i. e. an account containing cross 
“ items, and fixing the balance due, furnishee 
“ to him by the Factory, sufficient, withou 
“ his signing such account, to create or renes 
“a fresh liability, with reference to the Lay. 
“ of Limitation, for items which would hay 
“ been otherwise barred by limitation ?” 


On the second plea, I find all the facts i: 
favor of the plaintiff. This is what is calle 
in English Law an action on an accoun 
stated. The statement or settlement of th 
account and the admission thereof by th 
defendant in person, is the point to b 
proved. “It must appear,” says Mr. Chitty 
“ that, at the time of the accounting, ther 
“ existed some demand in respect of whic 
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“an account was stated ; that a balance was 
“then strack and agreed upon; and that 
“the defendant expressly admitted thata 
“certain sum was then due from him as a 
‘debt ;” and again, “the statement of an 
“account is not conclusive, but only pre- 
“ sumptive, evidence against the party 
“admitting the balance to be against him, 
“ There being no rule of law which precludes 
“aman from disputing, accounting for, or 
“explaining, any particular item of such 
“ account.” The defence has not sought to 
rebut this disputable presumption, i. e. to 
explain any item, but has denied in toto 
having any dealings with the Factory. I 
cannot accept the testimony called to support 
this line of defence. It leaks out through 
all the evidence, that the defendants in these 
cases’ had dealings with the Factory formerly, 
though their witnesses assert that there have 
been no dealings for the last seven or eight 
years. ‘This last assertion is clearly made to 
put these particular cases out of Court. The 
demeanor and manner of giving evidence is 
also against the supposition of truth on the 
part of the witnesses for the defence. 


The accounts filed by the plaintiff consist 
of the Puttayat books or Registers of ad- 
vances for 1858-9-60 ; the Rewa, or Diary 
for 1856-7-8-9-60 ; the Pokur for the same 
years, Those for the earlier yéars have not 
been proved, but the accounts of 1860 upon 
which the balance was struck have been 
proved by the writer of them. They have 
been carefully kept, and no suspicion can 
attach to their genuineness or correctness. 
They must be admitted as corroborative, but 
not as independent proof (Section 43 Act 
If of 1855). The fact of the defendant 
being present at the adjustment is, I hold, 
proved by Ram Narain and others, who are 
acquainted with his personal identity. It is 
obvious that the accounts may be quite 
correct ; and yet unless it be clearly shown 


by the testimony of witnesses who can 
identify the defendant, that he was present 
at the adjustment, plaintiff cannot be en- 
titled ton decree. There are some of those 
eases in which clear proof of this point is 
wanting, butin the present case I hold the 
evidence competent in this respect. 


I give judgment for the plaintif on the 
merits, The account for which a decree 
will be entered up will depend upon the de- 
cision of the High Court on the point of law 
referred. 


Judgment of the High Court.—The ac- 
count between the Bengal Indigo Company 
and the defendant was, it is stated, adjusted 
on the 16th December 1860, and a balance of 
Rs. 81-0-7 wns then found to be due to the 
Company. If any new cause of action arose to 
the Company upon such adjustment, as is 
alleged, the suit in respect of it would be sub- 
ject to the limitation provided by Clause 9 of 
Section 1 of Act XIV of 1859, In this view 
the present suit is wholly barred by limita- 
tion, more than three years elapsing from the 
breach of the contract then made (see Doyle 
vs. Khoosal Khan, High Court, 26th May 
1865). 


Onur opinion is asked by the Small Cause 
Court Judge on the following point :— 


‘¢ Is the verbal admission by a ryot of the 
“ correctness of the account of an Indigo Fact- 
“ ory, i. e. an account containing cross-items, 
“ and fixing the balance due, furnished to him 
“ by the Factory, sufficient, without his sign- 
“ ing such account, to create or renew a fresh 
“liability, with reference to the Law of 
“ Limitation, for items which would have 
“ been otherwise barred by limitation P” 


Where two persons have dealings with 
each other like those which we understand to 
have passed between the plaintiff and the 
defendant in this case, (that is, on the one 
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side, advances of money or seed for the 
cultivation of Indigo plant—on the other, 
delivery of the Indigo plant grown accord- 
ing to the terms of the contract) a mere 
verbal admission by the cultivator of the 
correctness of the account has not, we think, 
the effect of creating or renewing any 
liabibity, with reference to the Law of Limita- 
tion. The old debt, if any, and the old 
period of limitation, remain. If the debt 
is reduced by deducting, with the consent of 
the cultivator, the value of the Indigo plant 
delivered, this deduction gives no new period 
of Hmitation to the right of suit for the 
balance. Nothing short of a written acknow- 
ledgment that the balance is due has this 
effect (Section 4 of Act XIV of 1859). 
Where the transaction between the parties 
terminates in anew and distinct contract 
relating to the balance of account as itself 
constituting a debt independent of the ori- 
ginal items, the right of suit in respect 
of such contract will have its own period 
of limitation, which should of course be 
calculated without reference to any prior 
rights which may have existed. Whether 
such contract has or has not been come to, 
is a pure matter of fact for the decision of 
the Court, and which may be established 
by oral evidence. 


fe IR RYT EA a AAAA A HHUAOAA a 


The 18th September 1865. 
Present : 


The Hon’ble C. B. Trevor and F. A. Glover, 
Judges. 


Jurisdiction—No suit to recover pay- 
ments made to save transferable 
tenures sold for arrears of rent 
under Section 105 Act X of 1859. 


Reference to the High Court by Mr. A Bell, 
Principal Judge of the Smali Cause 
Court of Jessore. 


a a a 


Sreenath Holdar, Plaintiff, 
versus 


Ram Soondur Chuckerbutty and others, 
Defendants. 


The right to make payments to preserve an inter- 
est and to recover the sums paid, is not given in the 
case of gantee-jummas and other transferable tenures 
sold for arrears of rent under Section 105 Act X of 
1859. Where such payments are neither expressly 
nor impliedly authorized, they must be regarded 
as voluntary payments for the recovery of which no 
action will lie. 


Case.—A, B, and C were joint owners of 
a gantee-jumma. A gave a mourousee pottah 
of his share to the plaintiff D, one of the 
conditions of the lease being that D was to 
pay his lessor 4’s share of the sudder jamma 
of the estate to the zemindar. It was fur- 
ther stipulated that D, in case he made de- 
fault in paying the zemindar’s rent, should 
make good any damage which A might suse- 
tain through such default. Eventually the 
zemindar sued A, B, and C for arrears of rent, 
and obtained a joint-decree against them all ; 
and the gantee-jummea was attached and put 
up for sale iy execution of the decree. At 
this conjuncture, the plaintiff D came in and 
paid off the whole amount of the decree and 
saved the estate from sale, and he now sues 
B and C to contribute their quotas, cal- 
culated according to the amount of their 
shares to the joint decree. 


B and C reply :— 


lst.—That D ig a stranger to them, and 
that his payment of the decree was an offici- 
ous voluntary payment, made without request, 
and for the recovery of which no action 
will lie. 


865. | Small Cause 
? 6 
2ndly.—They plead not indebted, on the 
wround that they had paid their share of the 
ent to the zemindar, and that A’s alone 
Vas in arrear. 


On behalf of the plaintiff D, it was con- 
ended :— 


lst.—That D, from the fact of holding 

mourouses pottah from A, was interested 
m saving his lessee .A’s estate from sale ; and 
hat, therefore, the psymentof the decree was 
wy no means a voluntary officious payment, 
nui was made under compulsion in order 
‘© protect his own interest, which would 
nave been placed in jeopardy if the gantee- 
{umma had been sold. 


2ndly.—That the plaintiff D was bound, 
sy his agreement with his lessor, to pay off 
he amount of the decree, as he had cove- 
santed to indemnify his lessor 4 against any 
088 which he might sustain, if default was 
inde in payment of the sudder jumma to 
the zemindar, 


-$rdly.—lIt is contended that, as putneedars 
nd durputneedars are expressly "permitted 
y the Law to save their own tenures by 
aying to the superior landlord the rent 
ue from their own immediate lessor, it must 
willow by analogy that a mogrouseedar 
s justified on the same principle and ,for the 
mame reasons in paying the rent dues from 
ig lessor to the landlord. It 
ppears to me that the first point to be 
ousidered in this case is the exact relation 


superior 


thich exists between the zemindar, the 
moteedar, and the mourouseedar. Now, it is 
rdmitted that a gantee-jJumma is a tenure 
f the nsture described in Section 15 Act 
< of 1859, namely, an interest intermediate 
retween the zemindar and the ryot, of a 
When an 
xrear of rent is adjudged to be due from 


rermanent transferable nature. 


THE WEEKLY REPORTER. 


Court References. 5 





the holder of such a tenure, Section 105 
lays down the course to be followed in the 
execution of the decree. The tenure itself 
can be put up for sale, and if, after the sale, 
any portion of the amount decreed remains, 
due process can be issued against any other 
property, moveable or immoveable, belonging 
to the debtor. It appears tome that the par- 
chaser, both as regards the zemindar above 
him, and the mourouseedar below him, oceu- 
pies exactly the same position as the default- 
ing tenant. And, if thisis so, it is clear that 
the sale of the gantee-jamma woulda in no 
way affect the mourouseedar. His landlord 
would be changed, but his rent remains the 
same, In this view the sale of a transfer- 
able tenure for arrears of rent under Section 
105 Act X of 1859 is, in its incidents 
and effects, similar to a sale in execution 
of a decree under Act VIII of 1859. And 
if this construction of the Law is correet, 
it is clear that a mourouseedar had no 
concern whatever in staying the sale of the 
gantee-jJumma. His rights were in no way 
menaced, and, as he had no threatened rights 
or interest to protect, it was quite unneces- 
sary for him to pay the amount of the 
zemindar’s decree. In this view of the case, 
I held that the plaintiff D, the mourouseedar, 
having paid off a decree against B and C 
for the recovery of money’ so officionsly 
paid on their behalf. The plaintiff was 
neither requested by the defendants to pay 
the money, nor was he under any legal 
compulsion to do so. It is next contended 
that the plaintiff D having covenanted, on 
taking the mourousee lease, to pay to the 
zemindar the rent due for his lessee A’s 
share of the gantee-jumma, and to indemnify 
A against all loss sustained by the non- 
payment to the zemindar of the sudder 
jumma, was justifled, and, in fact, bound by 
reason of this agreement with his lessee 
A, to pay up the amount of the joint-decree 
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piven against A, B,and C ; aud that he is 


therefore, entitled to recover from B and C 


their contributions to this joint-decree. Now, 


it must be remembered that the plaintiff 


D is not suing B and C as the agents 
of A; but he is guing them on his own 


froin A, one of the sharers in a gantee-jur 
ma, and bound himself by certain stipulation 
to A, The zemindar, after decree obtaine: 
put up the gantee-jumma for sale for arrear: 
and D paid the amount of the zemindar 
claim ; he now sues for a share of the mone 


account, But this, it appears to me, he; paid by him in proportion to the exter 
cagnot do: for no private agreementiborne by B and C, as co-sharers in th 
which he might make with A would | property. 
confer upon him any right whatever with 
respect to B and C. It could only beas) B and C plead that they had paid th 
A’s agent that he could acquire any rights | semindar all the rent due from them ; the 
with respect to B and C, and, as such, he is! the arrears for which the decree had bees 
not suing. obtained was due on A’s share. If this ha 
been proved, the suit might have been dim 
With regard to the last contention of the; missed on that ground. But it would hav. 
plaintiff that putneedars and durputneedars 3 Heat iacorreci tooner into whe tie aial 
are expressly permitted by Law to save their | for the suit will not, even if B and C wer 
own tenures from sale by paying the rent due | liable under the decree, lie atall. As to ther 


from their immediate lessor to the superior 
“landlord, and that on the same principle a 





D is a perfect stranger, and he was neithe 
expressly nor impliedly requested by B an 


mourouseedar was equally justified in paying! Cto pay the debt to the zemindar. He urge: 


to the zemindar the rent due fram his lessors, 
the holders of the gantee-jumma, it seems 
sufficient to observe that there is no analogy 
between the two cases. When the putnee is 
sold for arrears of rent, all intermediate 
holdings between the zemindar and the 
ryot are cancelled; but this, as before observed, 
is not the case when such transferable tenures 
as gantee-jammas are sold under Section 
105 of Act X of 1859. 


For these reasons I dismissed the plaint- 
iffs suit, and, at his request, I now respect- 
fully submit the case for the decision of the 
High Court. 


Judgment of the High Court.—We agree 
with the Judge of the Small Cause Court in 
thinking that the present action will not lie ; 
but we do not adopt the reasoning by which 
the Judge has arrived at that result. The 


present plaintiff D took a mourousee pottah ; part. 





however, that he paid the sum to save hi 
interest in the mokurruree lease, and thi 
he is entitled to make the payment in orde 
to stay the sale which would have injure 
him, and to recover the money paid for th 
purpose. But we think that it is not so. Th 
right to make payments to preserve an ir 
terest, and to recover the sums paid, is give 
by express Statute in the case of sales fe 
arrears of” revenue (Section 19 Act XI « 
1859} fnd a sale of putnee-tenure (Section ] 
Regulation VIII of 1819). But it is n» 
given in the sale of other under-tenurs 
under Act X of 1859 ; and though doubtle. 
plaintifi’s mourousee pottah is under this ga 
liable to cancelment, still, as the defendant 
to whom plaintiff is confessedly a strange 
neither expressly nor impliedly requeste 
that he would make the payment for them 
the present action against them will n 
lie, it being a voluntary payment on b 
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“Will you get a few lines from Mr. Grant to 
this effect, to remedy any misconception, should 
there be another incumbent in his office when 
the new ghaut may be built. 


Priv y 


“ Truly yours, 
“ LONGUEVILLE CLARER.” 


To which the Secretary of the Govern- 
‘ment returned an answer, 4th August 
1851 :— 


[$4 SIR, 


“With reference to the communication 
from Mr. Longueville Clarke of the 26th instant, 
made to you on the part of Baboo Muttyloil 
Seal, which you showed to me a few days ago, 
and which I have laid before the Koadroa iie 
Deputy-Governor of Bengal, I am directed by 
His Honor to say that you can assure the Baboo 
that, if the bank of the river and the Strand 
Road remain as at present, the ghaut, whereof 
he has announced his desire of erecting the 
columns, roof, and ornamental part alluded to 
in my letter to the Company’s Solicitor, No. 
1235, dated the 13th ultimo, will be erected 
where the ghaut upon the land, of which the 
Baboo now gives up possession, at present 
stands; but if, as is anticipated, a new road 
be made, running in a line nearer to the 
kiver than the present line, the ghaut will be 
rerected on the river bank, immediately opposite 
the existing ghaut aforesaid. 

“ I have, &c. 
“J. P. Grant, 
“ Secretary ta the Government of Bengal.” 
„m 
This letter was not only communicated to 
Muttyloll Seal, butit is referred to expressly 
in the agreement of the 11th Octeber 1852, 
which was signed by him after his actnal 
surrender of the land, and which agreement 
was prepared by Mr. Longueville Clarke on 
his behalf. `Y 


It certainly does appear extraordinary, if 
it was intended that the land should Be sur- 
rendered only upon condition that a new 
Strand Read ghould be made; that they did 
not at once reject the idea of there being the 
least ancertainty upen that subject, and 
insist upon a literal compliance with this 
condition, as the price of the surrender of 
the Jand. : 


It is to be observed that this letter was 
written nearly three months before tbe 
actual surrender, which took place on the 
27th October 1851. . Before this event 
Muttyloll Seal had conversations with Mr. 
Elliott ; butalthough he states that in one 
of them ‘‘ the Baboo said he would give up 
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the land only for a public road,” and Mr. 
Elliott insisted upon the alteration of the 
terms to “ any public improvement,” yet as 
he cannot fix the time of this particular con- 
versation, buf can only say it was “ before 
signing the Agreement B” (the agreement 
of the 11th October 1852), it connot fairly 
be taken to have occurred before the delitery 
of possession. 


However, on the 27th October 1851 Mr. 
Elliott says :— 


? 


“ I proceeded to the premises with Muttyloll 
Seal after the verbal agreement : possession was 
formerly made over to me on behalf of Govern- 
ment, as proprietor of the soil, on the twenty- 
seventh October, one thousand eight hundred 
and fifty-one, by Baboo Muttyloll Seal in person, 
in presence of numerous witneases, and restored 
to the Baboo as a tenant removeable at the plea- 
sure of Government on one month's notice, ay 

er separate agreement; a previous day had 

en fixed, and it was postponed to Monday, the 

twenty-seventh October, one thousand cight 
hundred and fifty-one.” 


Some little difficulty has arisen as to the 
menning of the words used by Mr. Elhotr, 
“ ng per separate agreement.” Upon turn- 
ing, however, to the evidence of Mr. Clarke, 
who was present atthe delivery of posses- 
sion, after speaking of the Bengalee kuboo- 
leut signed at the time, he says, “‘ there was 
also an agreement to be signed ;” so that 
Mr. Elliott, by the words “ as per separate 
agreement,” must be understood to refer to 
an agreement to be afterwards made. which 
was to contain the terms upon which Mutty- 
loll Seal was to be allowed to remain in pos- 
session. Itcan hardly be contended that, 
before this agreement was entered into, 
Muttyloll Seal had gny interest in the land 
which could have been available against an 
gjectment brought by the East India Com- 
pany upon the legal title acquired by his 
formal delivery to them. 

Then, did the agreement of the lith 
October 1852, place him ina better situ- 
ation for resisting the enforcement of their 
rights in a Court of law? The appellants 
contend that the proper construction of this 
agreement is that they are entitled to hold 
possession untila month’s notice has been 
given after the new Strand Road should have 
progressed so fur as to render it necessary, 
for its further extension and continuation, 
that they should vacate the land ; and that 
although there ig no express mention of the 
rond in the agreement, yet that the words 
“ public improvements” and “ projected im- 
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provements hereinbefore alluded to,” must | 
be interpreted, by the reference to the cor- 
yespondence with Mr. Secretary Grant, to 
mean nothing else but the new Strand Road. 

But against this construction must be set 
the reference to the letter to Mr. Secretary 
Grant of the 4th August 1851, showing that 
the alteration of the Strand Road was not 
definitively decided upon, and the conversa- 
tion with Mr, Elliott before this agreement 
was signed, in which he insisted upon the 
general words “ public improvement” being 
inserted, for the very purpose of preventing 
its being alleged that Muttyloll Seal bad 
given up his land only for a public road. 
Now, construing the agreement by the aid 
which these circumstances afford, it would 
rather appear that whatever interest Mutty- 
loll Seal had in the possession, was contin- 
gent, not upon the formation of the new: 
Strand Read, but upon the public improve- , 
ments, of whatever nature the Government : 
might ultimately determine to execute in 
this direction. 


Of course, if this is the correct cọnstruc- 
tion, then, even if Muttyloll Seal’s interest 
under the agreement was a legal one, it was 
determined by the notice given on behalf of 
the East India Company. Bat the real 
question upon the agreement is, whether it 
created any legal interest of any description. 
For the purpose of this consideration, let it 
be assumed that the “ public improvements,” 
intended by the agreement, were the forma- 
tion of a new Strand Road, and that, conse- 
quently, Muttyloll Seal’s possession was con- 
tingent upon the progress of that road. The 
Jeasors of the plaintiff had become the abso- 
jute owners of the land, and, upon the pro- 
posed assumption, they would have let Mut- 
tyloll Seal into possession, under an agree- 
ment that they would not disturb him until 
after a month from a contingent uncertain 
event. What was the nature of this interest ? 
Did it create any tenancy between the 
parties? If so, of what description? It 
certainly was not a tenancy for years ; nor 
from year to year ; nor for a year certain ; 
nor for a month ; nor for any other certain 
time. In the course of the argument for the 
appellants, it was suggested that the ngree- 
ment passed a freehold interest, and, certain- 
Ay, from the indefinite character of the in- 
térest given, it seems best to answer this 
description. If the agreement could have 
created such an interest, there being no 
measure assigned by years or by any portion 
of time, although the stipulated 1ent was to 
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be payable yearly, it could be nothing less 
than a freehold, and a freehold which would 
not end with Mattylotl Seal’s life, because, 
as he was a Hindoo, no words of tnheritance 
were requisite to continue his interest to his 
heirs. The consequence would be, that his 
death not determining it, it would enure to 
their benefit, and have an indefinite duration 
till determined by a notice on the occurrence 
of the event contemplated. Now, an interest 
of this nature could not be created by parol, 
or by a mere writing, such as the instrument 
of the llth of Ostober 1852, which, there- 
fore, could operate only as an agreement. 
Muttyloll Seal having been admitted, or 
holding, under this agreement, and the same 
sort of possession being continued by the 
appellants, he and they after him could not 
be treated ns trespassers, but were in as 
tenants-at-will ; of course, such a tenancy 
was determinable by the mere bringing of an 
ejectment, 


This appears to be the correct construc- 
tion of the agreement, so far as the legal 
rights of the parties flowing out of it are 
concerned. It passed no legal interest out 
of the East India Company to Mauttyloll 
Seal. The Company did not grant, nor did 
they intend to grant, as Hindoos ; if they 
had so inteaded, they must have failed in 
their intention, for they could only grant 
according tolaw. Yet the instrument was 
binding upon them as an agreement, and a 
Court of Equity would have protected the 
appellants .agninst any attempt to dispdB™ 
sess them contrary to its stipulations. Not- 
withstanding the provision which it contains 
for a month’s notice, the East India Com- 
pany might have maintained an ejectment 
the day after the agreement was entered into, 
because it passed no legal interest, but they 
could havd been instantly restrained from 
proceedfig by a Court of Equity. 


Their Lordships, in determing this case, 
have confined themselves strictly to the legal 
rights of the parties, and have purposely 
abstained from expressing any opinion upon 
the equitable considerations which may be 
involved in it. They decide only that the 
ejectment was maintainable, and that the ap- 
pellants had no defence to it at law; and 
this decision is made without prejudice to 
any equitable rights of the appellants, which 
must be understood to be fully reserved to 
them. ; 


Their Lordships will, therefore, humbly 
recommend to Ier Majesty that the judg- 
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ment of the Suprema Court of Jndicature be 
affirmed, and this appeal dismissed with 
costs. 


The 8th February 1860. 
Present: 


Lord Kingedown, Dean of the Arches, Sir 
E. Ryan, and Sir L. Peel. 


Tora Garas Huk (Allenability of)— 
Onus probandi. 


On Appeal from the Sudder Dewanny 
Adawlut of Bombay. 


Sumbhoololl Girdhurloll 
PETSUZ 


The Collector of Surat and Nussurwanjee 
Pestonjee. 


Suit by the purchaser of a certain annual payment 
by Government, called Tora Garas Huk, sold in satis- 
faction of a decree. Herp that the onus was on Gov- 
ernment to prove that there was something in the 
nature of this payment which made it meapahle of 
alienation, and that the Government had failed to 


proof. 


Tus is an appeal from a decree of the 
Sudder Dewanny Adawlut of Bombay, by 
which it has been decided that a cer- 
tain annual payment, called a tora garas 

uk, isnot by law capable of alienation, 
ond that the purchaser of this Interest at 
a judicial sale is not entitled either to 
have the aale enforced, or to have his pur- 
chase-money: refunded to him by the indi- 
vidual who has received it. 


give such 


The case ig one, in many pects, of a 
remarkable character, and it app X to their 
Lordships to be advisable to state ‘fhe cir- 
cumstances in some detail. 


Tora garas huks, whatever may have been 
their origin, are payments which, for many 
years before the period of the transactions 

hich have given rise to the present suit, 
had been made by the Bombay Government, 
through their Collectors in the different 
Zillabs of Guzerat. The names of the 
persons receiving such payments, with the 
amount to be paid to them, were entered in 
the books of the Collector. and the payments 
were made according to the entries in such 
hooks out of the moneys 1eceived by the 
Colleetors. ; 
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Amongst other such entries in the books 
of the Collector of Surat, was a sum of 347 
rupees 13 annas, payable out of the Pergun- 
nah of Orpad and which in the year 1839 
was payable, and had for some years been 
paid to a person named Bharmulsungjee. 
This annual sum is the subject of tho 
present suit; Bharmulsungjee was also 
in thereceipt of another tora garas, pay- 
able out of another Pergnnnah within 
the same Collectorate, of 883 rupees. Is 
appears that these two huks had previously 
belonged to a person named Koonsurwanjee ; 
that he had died, leaving two widows, named 
Kusooba and Omedba, who had succeedeil 
to this property; that these ladies had 
adopted Bharmulsungjee ng their son. and 
thereupon these Aus fhad been transferred 
into his name in the books of the Collector. 


In the year 1839 a suit was instituted in 
the Court of the Sadder Ameen of Surat by 
the respondent Nugserwanjee, against Bhar- 
mulsangjee, and against Kassooba and 
Omedba, in order to recover a debt due from 
these parties to the respondent, and which 
debt was secured by a mortgage of the two 
sums of tora garas standing in the name of 
Bharmulsungijee. 


Pending the proceedings in this suit, 
Nusserwanjee caused a sequestration to be 
laid on these tora garas huks in the office of 
the Collector of Surat, the nature and object 
of which could not but be known to the 
Collector. 


On the 23rd July 1839, Nusserwanjee 
obtained a decree in his senit for the sum of 
12,745 rupees, with interest, against the 
mortgaged property and against the defond- 
anis personally. Regulation IV of 1827 
of the Bombay Code of Procedure directs 
the mode in which the attachment and gnle 
of any of the immoveable property of the 
debtor, against whom a decree has been 
obtained are to be effected. It is thereby 
provided that, on a petition for such snie, the 
property shall be distinctly specified, with 
the probable value thereof; that the Court, 
on hearing the application, shall issae such 
order as may be requisite towards the en- 
forcement of the decree; that, whenever n 
sole takes place under a decreo, it shall be 
by public auction, after public notice, by a 
proclamation in a specified form. intimating 
that the property will be sold on a day 
named, unless the sale shall be objected to by 
another claimant, who, within fifteen days 
after the date of the proclamation, shall 
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ostablish, to the satisfaction of the creditor, 
or of the Court, a right or interest in the 
property under attachment, or shali enter 
into an engagement to prosecute his claim 
‘within a limited time. 
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perty was likely to sell better at Surat than 
in the village in which it was situate, the, 
sale might be made at Surat. 


On the same day the Judge made an 
order, directing the Sheriff to enter into an 


In order to recover the amount awarded investigation of the proceedings which had 
to him by the decree in the manner pointed j already taken place in this matter, and to 
-outin this Regulation, Nusserwanjee, on the, make a report, and to enquire whether 
‘Qlat September 1859, presented a petition | there was any objection or not to selling the 
to the Judge of the Zillah Court, and | property in Surat. The Sheriff made his 
‘thereby, after stating the decree which he report, stating the proceedings which had 
had obtained, and the sequestration which | already tnken place, and that there appeared 
he‘had issued, he prayed that the Sheriff, to be no objection to the sale being made in 


might be ordered to attach and sell the Surat. 
produce of the undermentioned tora garas 
belonging te the defendant, according to the 
rasunl custom. 


The-tora garas (which included the par- 
ticular ‘sum now in dispute) was thus 
described :— 

“The defendent Kasooba Omedba used to 
‘receive the produce of the tora garas huks, 
belonging to their husband Koowursungjee, 
payable from the Thannahs of the Pergun- 
nah of Orpad andthe Tulooka of Kéorsad. 
In the Sumvut year 1887, the said defend- 
eats, Kosooba and Omedba, adopted the 
defendant Bharmulsungjee as their son. 
From that-day forward the amount of the 
produce from the said Pergunnahs has been 
received by the defendant Bharmulsungjee. 
The value thereof is about 11,000 rupees.”’ 


On the same day, the 21st September, an 
onder was issued by Mr. Herbert, the Assıst- 
ant Judge of the Court, to the Sheriff, 
directing him to proceed according to the 
usual practice, and to make a return in 
thirty-five days. 


Under this order the fora garas in ques- 
tion. was attached by the Sheriff; procla- 
mations of sale were issued, and the sale 
was fixed for the 19th October. 


Before, however, the day fixed for the 
sale, Bharmulsungjee presented a petition to 
the Court, praying that the sale might be 
delayed for six months, in order to give him 
an opportunity of satisfying the plaintiffs 
demand, which he promised to do within six 
months. 

The sale accordingly was stayed by an 
order of the Court, till Nusserwanjee should 
have answered the petition. He objected to 
any further delay, and, on the 14th Novem- 
ber 1839, applied to the Court that the sale 
might be completed ; that fresh proclama- 
tions might bo issued ; and that, as the pro- 











On the 27th November, Mr. Elliott made 
an order upon this report, that the Sheriff 
should sell the ¿ora garas of the defendant 
in Surat; but that he should give notice of 
the sale of this fora garas to the inhabitants 
of the Zillah in which the fora garas was, as 
also to the inhabitants of the city of Sarat, 
and should take care that no fraud or mis- 
take was permitted to take place in the sale. 


Proclamation was accordingly issued for 
sale of this tera garas in Surat on the 24th 
December 1839. The proclamation required 
any person making any claim to this pro- 
perty to come in and object to the sale. 


No objection was made, and, on the 24th of 
December 1839, the property was accord- 
ingly put up for sale, and the appellant in this 
case was the highest-bidder, and he became 
the purchaser of the tora garas now in 
dispute for the sam of 3,480 rupees. He- 
paid his purchase-money into Court, and the 
amount, after deducting the expenses, was 
paid to Nugserwanjee ; and, on the 23:d of 
January 1840, Mr. Elliott, the Judge of the 
Court of Adawlut, executed a Bill of Sale 
of the fora garasto the appellant. This 
instrument, After reciting the facts already 
stated, Cop luded in these words :— 


“Nof, ns you have paid that amount 
(3,480 rupees) to Government, you have 
become the owner of the tora garas huk 
belonging to the above-mentioned defendant 
Bharmulsungjee, and the right to receive 
the amount of the dora garas huk fiom the 
Thannah has:been vested in you. There- 
fore the defendani’s right to the tora garas 
huk (347 rupees 13 annas) has been sold for 
8,430 rupees by the Government Adawlut, 
through the medium of the Nazir, in confor- 
mity with the usual custom in sales by auc- 
tion. in this manner, viz. ‘ You may continue 
to take every year, according to the rules of 
the Pergunuah, the amount of the aforesaid 
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\lowance of tora garas belonging to the 
‘bove-mentioned defendant Bharmulsungjee, 
‘rom the Thannah of Orpad. In so doing, 
here shall be no objection.” 


We have thought it desirable to go into 
this detail, because it shows very distinctly 
shat the Bombay Government, through its 
wfficers, had abandant notice of what was 
aking place with respect to this sale, and 
nad ample opportunity, if it meant to object 
o the alienability of property of this descrip- 
ion, to interpose to prevent it; or, at all 
vents, to give public notice that, as far as 
he Goverument was concerned, the validity 
of the sale would not be recognized. 


But the Government did nothing of the 
wort ; if made no objection to the attachment 
of the property which its officer was to pay ; 
nd it permitted the respondent Nusserwan- 
«0 to sell, and the appellant to purchase, 
ind the one to pay, and the other to receive, 
the purchase-money, without giving the least 
ntimation to either that any obstacle would 
>28 raised to the enjoyment by the purchaser 
of what he had bought. 


The appellant having thus completed his 
purchase, applied to the Collector of Surat 


to have his name substituted for that of 


Bhermulsungjee in the Collector’s Books, and 
to have the ora garas regularly paid to him 
accordingly. With this application the Col- 
lector seems at first to have been disposed to 
somply. He afterwards, however, declined 
enter the appellant’s name in his book, 
ind ordered that the name ofe» Bharmul- 
dungjee should be retained; but that the 
money should every year be paid to the 
appellant. i 


The appellant was not satisfied with this 
order ; and, on the 22nd July 1840, present- 
ed a petition to the Courtin whic the sale 
had been made, in which he alleged that 
other tora garas huks had been sold bẹ order 
of the Court, and that the names of the 
purchasers had been duly inscribed in the 
Wollector’s books ; that all property sold 
khrough the instrumentality of the Adawlut 
ks caused to be given into the possession of 
Khe purchaser through the assistance of the 
Adawlut, and he, therefore, prayed that the 
Judge would address a letter to the Principal 
Wollector, directing him to erase the name 
of this Grasta from the records, and to enter 
the tora garas in the appellant’s name in the 
,ecords, and to continue to pay him the 

mount of the tora garas every year, as men- 
joned in the Bill of Sale. 
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On the 27th July 1840, the Judge made 


an order in which, after reciting that the 
appellant was the owner of the Auk, and 
that of this fact the Court had no doubt, he 
ordered the Sheriff to write a letter to the 
Principal Collector, directing that gentleman 
to enter the petitioner’s name in the garas 
huk of Bharmulsungjee which the petitioner 
had purchased, and to continue to pay the 
amount of the Auk to the petitioner. 


Such a letter was accordingly sent, apd, 


thereupon, the Collector seems to have com- 
municated with the Revenue Commissioner, 
and to have reported his opinion, either that 


the tora garas should be appropriated by the 

Government, and the purchase-money re-paid 

with interest, to the appellant, or that his 

ae should be entered in the Collector’s 
ooks. 


The matter, however, was referred to tho 
Bombay Government, and the appellant was 
informed that, as soon as any decision was 
come to, a communication would be made to 
him. No communication having been made, 
the appellant in 1842 again applied to the 
Revenue Commissioner, praying that his 
name might be entered in the books of the 
Collector, or that, at all events, the three 
years’ arrears then in the hands of the Col- 
lector might be paid to him in order that he 
might not suffer loss in interest and com- 
pound interest. The answer returned to him 
was that his name would not be entered, 
neither would the money be paid; but that, 
if he instituted s suit in the Adawlut, the 
money would be sent there during the life- 
time of the Grasia, and that, if he had any 
claim, he should file a suit. 


The appellant seems to have entertained a 
very natural reluctance to adopt a course 
attended with so much expense and delay, 
and the Revenue Commissioner having been 
goon after changed, he attempted ouce more 
to obtain redress by a petition to the new 
Revenue Commissioner, but without any 
SUCCESS. 


On the 21st November 1842, the 
appellant presented his petition to the 
Judges of the Sudder Adawlut, stating 
the facts of the case, and praying either 
that the Collector might be ordered to 
enter the appellant’s uname in his 
books, and to pay him the huk regularly, 
or that the purchase-money, which he had 
paid into the Adawlut of Surat, might 
be refunded to him with interest, 
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This case seems to have been several 
times under the consideration of the 
Court. At length, on the 28th February 
1843, an order was made by which the 
petitioner was left to file a suit in the Civil 
side of the Court. 


It was under these circumstances that the 
appellant filed his plaint in the Court of the 
Assistant Judge of Surat on the 16th 
October 1848. This suit was instituted 
against the Collector of Surat, and also 
against the respondent Nusserwanjee. As 
against the Collector it prayed that the ora 
garas in question might be entered in the 
name of the appellant, and that the Collect- 
or might be ordered to pay him the four 
years’ arrears then due, amounting to 1,391 
rupees 4 annas, As against Nusserwanjee 
it prayed that, if it should appear to the 
Court that Nusserwanjee had caused the tora 
garas to be improperly sold, be might be 
ordered to refund the purchase-money with 
the profits for four years. 


The Collector was authorized to defend 
the suit on the part of the Bombay .Govern- 
ment, and he filed his answer on the 19th 
February 1844. He did not dispute any of 
the facts stated by the appellantin his plaint. 
The substance of his answer was that Bhar- 
mulsungjee, to whom this tora garas huks 
had belonged, was a Grasia ; that, before the 
English Government took possession of the 
country, the Grasia people used to levy cer- 
tain Auks and necessaries from the villagers 
as the price of their abstaining from plunder- 
ing the villages ; that, after the English Go- 
vernment took possession, an agreement was 
entered into with these people that they 
should receive this huk from the Government 
Treasury, and not from the villagers, in 
older that thereby the villagers should not 
suffer auy oppression ; that the custom had 
always obtained to pay this Auk to the 
Grasias only; that the Government had 
never agreed to pry this Auk to outsiders ; 
that, if the payment were made to other per- 
sons than Grasias, the agreement would be 
broken, because if the Grasias got nothing 
to eat, they would begin to plunder; that 
Government would then suffer luss, and the 
villagers would suffer oppression. Then 
followed this sentence, which we confess 
ourselves unable to understand : 


“ The Government have settled the per- 
sonal property of the Grasias, and, if this 
property does not reach them, the claim of 
the Government to the same is going on,” 
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With respect to the appellants allegatic 
that tora garas had been previously sold t 
the Courts without any objection, the answe 
stated that, if this had happened, it hs 
happened without investigation, and th: 
the right of the Government was not dor 
away with, because it was agreed to pm 
this Auk to the Grasias alone. 


The defendant Nusserwanjee put in » 
answer, insisting that his proceedings he 
been entirely regular, and that he was unde 
no circumstances liable to any demand on t? 
part of the appellant. Bat the view whic 
their Lordships take of this case makes 
unnecessary for them to go into the part 
culars of his defence. 


On the 14th September 1844, the a7 
pellant filed his replication, in which In 
insisted that, if the Government had am 
objection to make to this sale, the Collecto 
might and ought to have interposed to stoy 
it, and to remeve the attachment which haw 
been previously laid upon the property, ane 
that he was bound to adopt this course by th 
effect of the Regulation under which the sal 
had been made, and of the proclamation 
which had been issued in pursuance of it 
that the tax of the huks of the Grasing anc 
of the Moguls used to be levied from ths 
villages in the same way as the Governmen 
Revenue; that these Auks were incorporntec 
in the revenue, and that the tora was fixed by 
the Government ; that many tora Auks ano 
other Auksas hnd been sold by the Governments 
Adawlut, aud by the Collector ; and that tht 
names of the purchasers had been entered 
by the late Collector in the Government 
Records, and the money for the same hadi 
been paid by the late Collectors, and was paidl 
by the defendant, the then Collector, up tc 
this day. 

There Xoes not appear to have been any 
rejoingfr, and upon this state of the recoré 
the parties went into evidence. 


The appellant proved the several proceed- 
ings which had taken place previous to the 
institution of the suit which have already 
been detailed ; he proved some instances, 
aud one inthe Pergunuah of Orpad, in whick 
tora garas had been the subject of sale, and 
the purchaser had been put into possessior 
of the property, and was then in possession 
and he specified several other instances iw 
which, as he stated, the same thing had bee» 
done with respect to’ tora garas, and other 
garas huks, and of which ho alleged tha’ 
entries had been made in the books of th» 


865. ] Privy 


od 


THE WEEKLY REPORTER. 


Council. 59 





efendant, the Collector; and he required 

he production of these books, and summoned 
witnesses, who were Record-keepers in the 
Ktice of the Collector, to attend and produce 
hese documents. 


It is with great regret that their Lordships 
sre compelled to observe that, on looking at 
lhe depositions of two of these gentlemen, at 
ages 49 and 52 of the Appendix, it appears 
rat these documents were not produced, 
md that it is impossible to avoid the infer- 
mee that they were purposely withheld by 
ie Agents of the Government defending 
he suit on its behalf. Itis, however, in 
1e opinion of their Lordships, sufficiently 
stablished that up to the period of this sale 
nese huks had been the subject of sale, and 
ad been considered and treated by the 
“ourts of Justice and by the Government, in 
nis Collectorate at lesst, as liable to be 
ealt with like any other species of pro- 


erty. 
That this had been done without investi- 


ration, as the Collector in his answer alleges, 
« certainly not the fact. 


For many years before 1839, enquiries 
rto this subject had been made by different 
Hicers of the Indian Government. The 
wigin and character of these payments ; the 
westion whether the Government was 
ound to continue them, even to Grasias, or 
‘as at liberty to resume them at its pleasure ; 
we expediency of exercising that right if it 
«isted ; the question whether thé Grasia, 
“he had any right to receive them, enjoyed 
wore than a life-interest, and whether such 
nterest, as he had, was capable of alienation ; 
hethér the collection of these payments by 
ne Government was voluntary on their 
wt, and could be discontinued at weleasure, 

whether they were charges on tha 1eve- 
ue, which the Government, receivin\ the 
venue, was bound to pay ;—all these ques- 
onsappear to have excited the attention 

the Government, many of them as early 

the year 1817, and to have been the sub- 
sct of discussion and ‘consideration for many 
ears subseqnently. 


It further appears that, in 1836, the liabi- 
Ly of these kuks to sale, under the process 
the Court, had come under the considera- 
on of Mr. Lumsden, then Acting Assistant 
udge at Broach, another, Zillah in this Pro- 
nce ; that he had consulted Mr. Suther- 
nd, a very high authority, who was then, 
had been, Assistant Judge at Surat, and 


that he received from that gentleman the 
following answer, dated the 29th December 
1886 ~~ 


“‘Srz,—In regard to your letter of the 
19th instant, I have the honor to inform you 
there are very few instances of the attach- 
ment and sale of tora garas, but there is.no 
doubt when such description of property is 
possessed, a party having a decree against 
the property may attach and sell, in satisfac- 
tion thereof, tora garas in like manner as ahy 
other description of property. 


“ Tora garas, like every other description 
of garas, is wuttun, but is entirely uncon- 
nected with hereditary or other office, aud 
is consequently distinct from the Regulations 
and Orders you have quoted. Tora garas is 
money-payment of a fixed nature on a vil- 
lage jyampa, and being usually the most 
secure description of garas, would be, no 
doubt, of the highest value in the market.” 


The Collector put in evidence, on the 
part of the Government, the certificates 
which had been returned by various Collect- 
ors as to the practice in their Collectorates, 
and the opinions entertained by them of the 
nature of these garas huks ; and two agree- 
ments, one entered into by Captain Robert- 
son with the Grasias of the Pergunnah of 
Atroleea in the year 1818, and the other by 
Mr. Crawford with the Thakoors of Debejaun 
in the year 1825 ; but, with respect to the 
origin of the particular ¿ora garas in dis- 
pute, or of Auks of the same description in 
the same Pergunnah, no evidence was offered. 
The proceedings which had taken place in 
some suits after the institution of the pre- 
sent, were also put in evidence, 


The case came for hearing before two 
Judges of the Zillah Court in succession, 
who were both of opinion that the tora garus 
in question could not be enjoyed by any but 
Grasios ; and that no decree could be made, 
either against the Collector or against 
Nusserwanjee. 


It was then brought by appeal before tho 
Sudder Dewanny Adawlut of Bombay, and 
after various proceedings which their Lord- 
ships do not think it necessary to go through 
in detail, a decree wus pronounced in the 
Sudder Court onthe 19th December 1849, 
by which the decree of the Court below was 
reversed, and a decree pronounced in favor 
of the appellant against the Collector, by. 
whom all costs were ordered to be paid. 
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In Ociober 1851, the then Collector ap- 
plied for a review of the decree: first, on the 
ground that, according to the course of pro- 
cedure then in force, the question of the non- 
alienability of the fora garas was not pro- 
perty open to the consideration of the 
Sudder Court, but had been conclusively 
settled by the judgment of the Zillah ; and 
secondly that, if such question was open, it 
had been erroneously decided. 


This review appears to have been granted, 
as a matter of course, without argument or 
reasons assigned by the Court ; but nothing 
was done upon it till the month of April 
1858. At this time all the Judges of the 
Court who had heard the case argued, had 
been changed. 


It is impossible to view, without jealousy, 
such a proceeding as this. The Government 
which appoints the Judges, and removes 
them at pleasure, had raised a question of 
great general importance, which had been 
decided against it. Two years elapse before 
any application is made to the Court for a 
review of the judgment, and two more years 
elapse before the cause is brought on for 
rehearing before a new set of Judges. 


Upon the matter being brought before 
them, these gentlemen were of opinion that 
the only question open to the Court was 
whether, assuming the tora garas not to be 
alienable, which they held to have been con- 
cluded by the decree of the Zillah Court, 
any demand could be made against Nusser- 
wanjee to refund the purchase-money. The 
decision of the Sudder Court of 1849 was 
yefersed by order of the 20th April 1853, 
and the case was returned to the Full Court 
to decide the last point. 


Before, however, the cause came on again 
for hearing, an alteration was made in the 
Law of Special Appeals by an Act of the 
Indian Legislative Council, which, in the 
opinion of the Judges, left the consideration 
of both questions open to them, and accord- 
ingly both questions were argued ; and on 
the 16th February 1857, the Court: pro- 
nounced the following decree :-— 


“The Court are of opinion, and decide 
that zora garas is not alienable, and that, 
therefore, Sumbhoolal took nothing by his 
purchase; and that his claim against the 
Collector must be thrown out ; that Nusser- 
wanjee Pestonjee guaranteed nothing, and, 


therefore, Sumbhoolall cannot come upon | ferent conclusions. 
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chase-money, and, therefore, that his clai 
against Nusserwanjee must also be rejected 
The appeal is, therefore, dismissed, with all 
costs on appellant.” 


The propriety of this decree we have nor 
to consider. 


Whatever may be the nature of the pay 
ments called tora garas, and the right of th 
Bombay Government to refuse to treat ther 
in ordinary cases as the subject of sale c 
mortgage, like other species of property 
their Lordships cannot but entertain seriom 
doubts whether it is consistent with justic 
to permit the Government to raise such 
defence in this case, and as against the pre 
sent appellant. 


As we have observed in going through th 
proceedings, the Government had recognizes 
the rights of inheritance and succession in 
this identical property ; it had authorized it 
subjects to consider that property of thi 
description was the subject of sale; and i 
had had full and distinct notice of all th 
proceedings which took place in this parti 
cular sale. The purchnse-money was pai 
into Caurt, and paid out to the creditor, an: 
a conveyance of the property executed b 
the Judge of the Court to the appellant 
the Collector, that is, the Officer of th 
Government, standing by and acquiescing i. 
the proceedings, with full knowledge of th 
objection to the sale, if any objectio: 
existed. 

That, after all this had taken place, ‘Th 
Government should insist, and that th 
Court should decide, that the purchaser too 
nothing “by his conveyance, and that h 
should not only lose all his purchase-mone}y 
but pay all the costs which had been incur 
red in hig attempt to obtain redress, seem: 
hardly asistent with ordinary notions ¢ 
justigg 

Bat if there were not this objection to th 
defence, their Lordships are of opinion the 
the onus lies upon the Government to prov 
that there is something in the nature of thi 
payment which makes it incapable of aliens 
tion, and that the Government has failed t 
give such proof, 


On any evidence of the origin of the parti 
cular payment in question, there is no trace t 
be found in the case. The investigations int 
this subject to which. we have alluded,have le 
persons of great learning and ability to dis 
It is very probable th» 


him to be reimbursed the amount of his pur- | ¢ora garas Auks had not all the same origin 
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Assuming, however, that they all began in 
wrong and violence, still, that which bad a 
vicious origin may, in course of time, have 
been legalized, since long enjoyment is itself 
a title, os well in favor of the recipient of 
an annual payment out of land, as of the 
possession of land itself. 


The question here is, not whether the 
Government can be compelled to receive and 
hand over these sums, but whether, actually 
recelving them, and having been in the 
receipt of them for very many years, it is 
entitled to say that it will not pay them to 
the alienee of the person to whom, but for 
the alienation, they would be paid. 


The creditor in this case has sold, and the 
appellant has purchased, such interest as the 
debtor had in the property sold. He will 
be, by the transfer, in no better situation 
than the debtor. If this payment be condi- 
tional on the good conduct of the grasias 
generally, or subject to any other condition, 
and if any circumstances should occur, which 
would justify the Government in withhold- 
ing the payment from Bharmulsungjee, they 
will equally justify the withholding it from 
the appellant. 


-Whatever this payment may be, it clearly 
is not in the present case, on the evidence 
before us, at all analogous to the pay of a 
Military Officer, to which it was attempted 
at the Bar to liken it., It is not a personal 
payment in consideration of services to be 
Pérsonally performed. There js not the 
slightest trace of any services being claim- 
able from Bharmulsungjee, and the mode 
in which he acquired the property seems to 
show that this is not the nature of the pay- 
ment. The defence here raised by the Col- 
lector is not so much that the Aud is inca- 
pable of nlienation, as that it ge quito 
ated except to yrasias; bat were quite 
unable to find in the evidence, or indeed, in 
any other source of information to which we 
have had access, any distinct account of 
what is meant by the term “ grasias”? They 
do not appear to be any distinct class or 
tribe. If the term be used to describe free- 
booters, or lawless people generally, it makes 
the defence a very singular one. 


Upon the whole, their Lordships are of 
opinion that the Government has failed to 
establish its defence, even supposing such 
defence, under the circumstances, to be com- 
petent to it, and that the decree complained 
of must be reversed, and a decree prononunc- 
ed in favor of the appellant, with all the 
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costs to which he has been put in the course 
of these proceedings. 


With respect to Nusserwanjee, the ap- 
peUant must pay his costs, and have them 
over against the Collsctor. 


A point is suggested in the appeal papers 
that the non-liability of this tora garas to 
alienation had been established by the decree 
of the Zillah Court, and that this decision 
was not, according to the Regulations, sub- 
ject to review by the Sudder. ' 

It is unnecessary to consider whether the 
order, of the 20th April 1853 could be sus- 
tained as the law of procedure then stood : for, 
however that may be, their Lordships are of 
opinion that the subsequent Act of the Indian 
Legislature was rightly construed, aud that 
the Court properly decided af the last hear- 
ing that the whole subject was open to their 
consideration. 

The appellant in this case has been kept 
for more than twenty years out of the pos- 
session of the annual payment of which he 
became entitled, and has lost, during the 
whole of that time, the interest of his pur- 
chase-money. ‘Their Lordships think that 
they should do justice, but very imperfectly, 
if they were to award to him only the arrears 
of his annuity. The Government has been 
in the receipt of these sums which belonged 
to the appellant, In 1842 the Government 
undertook to pay the money annually to the 
Adawlut, if a suit were instituted; if this 
lng been done, and the Fund has been invest- 
ed, the appellant will receive the amount. 
If the money has not been paid in (and we 
do not observe any allusion to such payment 
in the subsequent papers), we think that the 
appellant must receive simple interest at the 
rate allowed by the Court on the arreurs due 
when the suit was instituted, and on each 
subsequent payment as it accrued due, 


Their Lordships will make a report to 
Her Majesty in conformity with the opinion 
which they have expressed. 


The 6th December 1860. 
Present: 
Lord Chelmsford, Lord Kingsdown, Judge 


of the Admiralty Court, Sir E. Ryan, Sir 
L. Peel, and Sir J. W. Colvile. 
Dfortgage by Insolvent—Lien of mort- 
gage prior to claim of Official 
Assignee, 
On Appeal from the Supreme Court at 
Madras. 
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Moses Kerakoose 
Versus 


Benjamin Brooks, as Official Assignee of 
the Insolvent Estate of Agapah Cunda- 
sawung Moodelly. 


A. mortgage executed by an Insolvent (who has 
not obtained a certificate and discharge) is subject 
to the hen of the mo in priority to the claim 
of the Official Assignee under the msolvency. 


UNDER the Statute* the assignee has a 
right to the subsequently acquired property 
of the insolvent, unless the insolvent has 
obtained a certificate and discharge; but 
the assignee’s right to the subsequently 
acquired property is subject to two quali- 
fications. In the frst place, if the insolvent 
has acquired property, subject to debts and 
obligations, then any property taken by | 
the assignee under that state of things is! 
taken subject to those charges and equities 
which affect the property in the handa of 
the insolvent. The second quulification is 
this, that ifthe insolvent carries on trade 
ata subsequent period, with the ussent of 
the assignee of the estate under the Insol- 
vent Act, in the first instance the property 
which is acquired in the subsequent trade, 
will be subject in equity to the charge of 
the creditors in that trade, in priority to 
the claim of the assignee under the first 
insolvency. 


Now, in this case, when the facts are 
stated, their Lordships cannot entertain the 
slightest doubt. It is admitted that, what 
has been done might have been done in such 
a way as to exempt the property from 
the claim of the assignees. Then what is 
the transaction which takes place? The 
insolvent carries on for a certain time the 
business of a hotel as agent or manager for 
other persons. On the 7th of February he 
makes an arrangement with the appellant, 
by which he becomes the purchaser of the 
property now in dispute, and carries on the 
trade subsequently on his own account, 
with the knowledge of the assignee under 
the insolvency. Under what circumstances, 
then, does he acquire property by which the 
subsequent trade is carried on? Does he 
acquire an absolute right to it, discharged 
from any lien, or does he acquire a right 
to it subject to a legal or equitable title on 
the part of other persous ? 








tll and 12 Vie. Q. 21, 
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Now, it appears that a sum of money 
was advanced by this appellant for the pur- 
pose of being laid out in the purchase of the 
property ; and at the time it is advanced, it is 
advauced subject to an agreement, that it is to 
be laid out in that particular manner; and thet 
the property is to be assigned to the person 
who advances the money in order to secure 
the advance. A mortgage is executed accord- 
ingly. It is one single transaction by 
which the insolvent never acquired anything 
except subject to the lien of the creditor, 
and the assignee can stand in no better 
situation. 


Their Lordships, therefore, must advise 
Her Majesty that the judgment of the 
Court below ought to be reversed. 


Mr. Roundell Palmer.—The judgment 
will be reversed with costs, I hope. 


Lord Kingsdown.—This is a special case 
which was agreed upon. What was done 
in the argument upon the special case in 
the Court below ? 


Lord Chelmsford.—The costs always 
abide the event. 


Lord Kingsdown.—Then it must be with 
costs. 


Mr. Lewis. Will your Lordships give the 
costs of the appeul against the respondent ? 


Lord ‘Kingsdown.—The rule here is 
that the costs follow the event, unless the 
Court make order to the contrary. The 
appellant must have his costs both hers” 
and in the Court below. 

Ar, Roundell Palmer.—Your Lordships 
will declare that tne appellant is entitled 
to the proceeds. 


Lord Kingsdown.—Yes, that the appel- 


lant is entegéd to the amount claimed. 
Mr. feeve.—Their Lordships will de- 


clare thåt the appellant is entitled to the 
net proceeds of the sale. 


Mr. Roundell Palmer.—I do not know 
whether, when a deposit has been made 
under your Lordships’ order for leave to 
appeal, anything need be said about its 
return, or whether that follows as a matter 
of course. 


Lord Kingsdown.— Yes ; I understand so, 


Mr. Reeve.—That follows as a matter 
of course ; the money jis paid into the Re- 
gistry when deposited, and is paid out to 
the same party, if he is entitled to it, im- 
mediately after the appeal is disposed of. 
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The 20th December 1860. 
Present: 


Lord Chelmsford, Lord Kingsdown, Judge 
of the Admiralty Court, Sir E. Ryan, Sir 
L. Peel, and Sir J. W. Colvile. 


Limitation (Regulation III. 1793, 
8. 14)—Brroneous proceedings in 
enforcing ineffectual orders of a 
single Judge of the Sudder Court. 


On Appeal from the Sudder Dewanny 
Adatolut of Calcutia, 


Doorgapersaud Roy Chowdry 
veTSUS 
Tarapersaud Roy Chowdry. 


A party who had heen endeavouring, by resort 
fo competent Courts, to recover his rights, was held 
to be entitled to avail himself of the exception in 
the former Law of Limitation (Regulation IIL 1793 
8. 14) although part of the proceedings was erro- 
neous in enforcing an order made by a single Judge 
of the Sudder Court, which was ineffectual by reason 
of its not being confirmed by a second Judge. 


A surt was instituted by the present re- 
spondent in 1853, and the only question in 
the case is whether the respondent is barred 
from the prosecution of his claims in this 
guit by the Indian Law of Limitation. 


This is an appeal against a decree of the 
Sudder Adawlut, dated June 17, 1857; but 
TE ‘is necessary, to the correct understanding 
of this case, to state some of the circum- 
stances under which the suit was com- 
menced and the decree pronounced? 


It appears that both the appellant and 
respondent are brothers; their uncle died 


without issue in 1810 ; their fa died in 
1821, having sueceeded to the erty of 
their uncle, and he left the appelli&t and 


respondent, his two sons, joint heirs-at-law. 
The property, which so devolved upou them, 
was very considerable, and much litigation 
ensued as to the division and possession of 
that property which was situated in vatious 
districts : to recover each portion of the 
property lying in various districts, it would 
be necessary to institute proceedings in the 
various Courts having local jurisdiction. 


On the 29th of January 1827, the present 
appellant instituted a suit against the re- 
spondent in the Provincial Court of Cal- 
cutta, to recover a certain share in Zillah 
Jessore, which was, in fact, a very smal! part 
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of the estate in question. Whilst this suit 
was pending, the parties to it came to an 
agreement to compromise their claims, and, 
on the 4th of April 1829, deeds of compro- 
mise were executed and filed in the Zillah 
Court—they agreed to divide the estate in 
certain proportions ; and it was further sti- 
pulated that,in the event of either of the 
parties not agreeing to act according to 
the terms of the compromise, they had no 
objection to the Court’s insisting upon, and 
enforcing, the observance of the said compro- 
mise. 

The respondent applied to the Collector 
for an Ameen, to make a partition in terms 
of the above deeds. 


On April 24, 1829, the appellant, who 
was the plaintiff in that suit, presented a 
petition to the Provincial Court, praying that 
the suit might be struck off the file of the 
Court, on the ground of the compromise 
being effected. The respondent, on April 
25, 1829, objected to this petition, and 
alleged that the compromise was not binding, 
undue influence having been exercised by the 
Collector to bring about the same. 


The Provincial Court of Calentta, how- 
ever, in September 22, 1829, made the fol- 
lowing order : that the case be struck off the 
file, and that the parties conform to their 
respective engagements ; in the event of 
their not conforming to the same, this Court 
shall insist on and cause them to conform to 
the conditions of the compromise. The 
suit was removed from the file on September 
2, 1829, and the value of the stamp returned 
to the present appellant. 


The present respondent appealed to the 
Sudder Adawlut. On June 21, 1882, Mr, 
Walpole decreed that the appeal should be 
dismissed, and that the decree of September 
1829 should be confirmed. He further stated 
that the parties were entitled to take pos- 
session according to their respective rights 
under the compromise. On July 5, 1832, 
Mr. Ross, another Judge of the same Court, 
declared his concurrence with Mr. Walpole. 


Now, as these decrees were never appenl- 
ed from, they are, to all intents and pur- 
poses, binding decrees. But, before pro- 
ceeding farther, it may be expedient briefly 
to consider the effect of the proceedings 
just recited. It is quite clear that the suit, 
commenced on January 29, 1827, was en- 
tirely at an end; and having been struck 
off the file, and the value of the stamp 
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returned, no further proceedings could be 
had in that suit. But the Provincial Court 
were of opinion that, by the consent of 
both parties, they were entitled to take 
cognizance of the deed of compromise exe- 
cuted on April 4, 1829, and to enforce the 
observance of the same, notwithstanding 
that the deed of compromise embraced pro- 
perty out of the Zillah Jessore, and in 
Zillah 24-Pergunnahs, and other places, 
which properties were not sued for in 
the original suit Whether this proceeding 
was strictly regular or not, cannot now be 
made a question. Of that opinion are all 
the Judges of the Sudder Adawlut which 
had cognizance ofthe present sult, including 
Mr. Raikes who thought that there was an 
error in the first instance in the Court so 
taking cognizance. 

We will now return to the consideration 
of what was done by the present respond- 
ent upon the decrees of the Sudder Adaw- 
lut of June 21, 1832, and July 5 of the 
same year. He lost no time in resorting to 
the Court for the purpose of recovering the 
mesne profits, for, in September of the same 
year (1832), he presented a petition, in what 
sa called the Miscellaneous Department of 
the Sudder Adawlut, praying for mesne, 
profits, agreeably to the Circular Order of 
September 11, 1829, which is in the follow- 


ing terms :— 


« The Courtare of opinion that,in all cases where 
money liable to bear interest 18 payable under 
the decree of a Court, a clause should be ingert- 
ed in the decree providing for the allowance of 
interest until the decree is carried into final 
execution, and that, in the event of sach provision 
being omitted in a decree, the Court, by which 
the same may have been passed, is competent to 
order at any future period the payment of the 
interest on the amount decreed, which may have 
accumulated subsequently to the date of the 
decree, without 1eferring the party to a new 
suit for the recovery of such interest; and that 
the same principle is applicable to profits in 
cases of decrees for landed property. 


The Sheristadar of the Court reported on 
the back of the petition that no wasilat 
had been decreed to the respondent by the 
said decree of the Sudder Adawlat, notwith- 
standing that it had been applied for, In 
consequence of the objection 80 raised by 
the Sheristadar on September 10, 1832, the 
matter was again brought by petition before 
Mr. Ross, one of the Judges of the Sud- 
der Adawlut, and Mr. Ross, then sitting 
alone, wade an order that the respondent 





THE WEEKLY REPORTER. 


ON tN TN Pr Ate I SY TT TI HO 


~ 


(Vol. IV. 


Council. 





was entitled to mesne profits from July 5, 
1832, to the date of his obtaining possession ; 
and on September 18, 1882, Mr. Ross made 
another order, again sitting alone, whereby 
he ordered that a copy of the appellant’s 
petition, with the decision of this Court, be 
sent to the Judges of the Court of Appeal 
at Calcutta, with an order that, if the appel- 
lant should not have already obtained pos- 
session of his proper share under the deed of 
compromise, possession should then be 
awarded to him in execution of the decision 
of this Court ; and further, that after award- 
ing wasilat to the respondent from the date 
of the decision of this Court to the date of 
the recovery of possession, a report that 
this order has been carried out, accompanied 
with the decision forwarded herewith, be 
transmitted to this Court. 


We do not find that the Judges of the 
Court of Appeal of Calcutta took any further 
notice of these proceedings, and we might, 
perhaps, be at some logs to discover why, if 
there was any error in them, some observation 
respecting that error, some suggestion as to 
seiting it right, should not have been made ; 
however nothing of this sort was done ; 
various proceedings were had for the pur- 
pose of recovering this wasilat before sever- 
al Judges in the Zillah Court of the 
24-Pergunnahs, and these proceedings were 
in the Miscellaneous Department. 


This Court ia not very accurately inform- 
ed what is included under the term “ Mis- 
cellaneous *Department,” but for the pur- 
poses of the present appeal that department 
may be tuken to include the carrying into 
effect decisions made by the Court of 
Sudder Adawlut, as contra-distinguished 
from the commencement of an original 
suit. In of these proceedings, an order 
made byfone of the Judges was carried 
up the Sudder Adawlut when 
that Court, on July 21, 1853, decreed that 
the order by Mr. Ross, passed on the 10th 
of September 1882, in favor of Taraper- 
saud, for wasilat, was, without the concur- 
rence of Mr. Walpole, incomplete and not 
binding by law, and its excution not ob- 
ligatory on the Court. 






Now, this decree not having been appeal- 
ed from, must be considered as containing a 
correct statement of the law; bat we may 
observe that the Court did not pronounce 
the decree of Mr. Ros to be null and void, 
and that the defect, such as it was, wns 
never discovered during the whole of the 
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preceding litigation for one-and-! wenty years, | factory reasons to the Court why he did not pro- 
hough of course, if this had been a palpa- aa sap ries ie ee sare fı Pi 
le defect, there were very numerous oppor- | MMONY Or Other good and sulncien’ cause, fe 
unities for its discovery ; the consequence (fe IRR e T n o reure, 
ai this decree of the Sudder Adawlut, July 8 i l 

21, 1853. was that the present reapondent was 
‘hrown back upon the decrees of June 21, 
and July 5. 1832, which decrees had order- 
d him to be put in possession of his proper 
nhare of the property, but had not decreed 
vasilat. 


Now, it appears to their Lordships to hea 
clear that this cause of action caunot he snid 
to arise upon the suit which was struck off 
the file in 1832, neither do we think that it 
can be properly said that the cause of action 
aroge upon the agreement of compromse 
alone, for it is obvious that all the proceed- 
ings have been founded upon the deciees of 
the 21st of June, and the 5th of July, 1832, 
decreeing possession to the respondent. In 
fact, all the subsequent proceedings are sub 
sidiary proceedings in the same auit, and all 
for the purpose of carrying into full effect 
those decrees which, though they did not in 
terms do more than decree possession, yet, 
taking into consideration the order of Sep- 
tember 1829, aud the justice of the claim, 
gave the respondent a right to wasilat up to 
the time when the appellant did justice, 
and obeyed those decrees by allowing 
ther matters which were decided by his|the respondent to have possession of the 
ecree, pronounced that the Law of Limit- | property justly belonging to him. All these 
tion did apply ; the other mntrers were de- ' proceedings are connected together from the 
ided in favor of the present respondent. | (ime that the rights of the parties were flually 
joth parties appealed from this deeree fo settled by the decree of July 5: the re 
he Sudder Adawlut, and on June 17, 1857, | apondent was never remiss in the prosecution 
Wiat Court pronounced its decree, whereby it | of his claim; he resorted to the proper 
evided, by a majority of two ont of the tribunals for that purpose, and year after 
Biee Judges, that the Law of Limitation did | year legal investigations wore going on for 
@benpply, and remanded the cage to oe the purpose of ascertaining the amount to 
«illah Court for further consideration, which he was justly entitled. None of the 
Lordships to many Judges engaged in theae investiganons 

detected any error or irregulariry in these 
| proceedings till 1863, when the Court of 
ieir view of this ease, and it may be first | Sadder Adawlut for the firat time discovered 
xpedient to stato, so fur ns is necessary, the | that the order made by Mr. Ross was in- 


udian Law of Limitation. Itis tthe fol- | efectual by ronson of its not being con- 
awing effect : rmed by a second Judge. i 
6 s 


It might perhaps have been a question whe- 
“her, under those decrees of June 2] and July 
5, coupled with the Circular Order of Septem- 

er 11, 1829, the respondent lad not ob- 
nined n decree, giving hima right to wa- 
silat necruing; but, however that might be, 
nthe rame year, 1853, the 1espondent in- 
Jituted the present snit, praying that his 
lemand for wasilat should be admitted: one 
f rhe defences to that suit. was that his 
‘aim was barred by the Law of Limitation for 
Hl wasilat acerning at a period beyond 
welve years from the institution of that suit. 
Che Principal Sudder Ameen, amongst 
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The gnestion now for their 
dvise Her Majesty is, whether the major- 
y of the Sudder Adawlut were right i 


Admitting that such order was ineffectual, 


: Bess ; and that proceedings to enforee it could not 
2aring, trying, or determining the merits of any i] iH E E E 
ait whatever, against any person or persona, if | #V8N, We bain ae pee ee, 


1e cause of action shall have arisen previous | 108S did not operate as A total abandon- 
' tbe 12th of August 1765, or any suit what- | ment of the rights under the decrees of June 
ver againet any person or persons, if the cause | and July 1882. We think that it may be 
“action shall have arisen twelve years before | fairly said that the respondent was continu- 
1y suit shall have been commenced on account ally endeavouring, by resort to competent 
anes Mecpmp unantran Sho) By. ciee Courts, to recover his rights, and that he 18 


itiv hat l h pe , ; 
a a Ne a not ousted from availing himself of the ex- 


ndant had admitied the truth of the demand, or | ception in the Law of Limitation by reason 
womised to pay the money; ‘or that he directly | that part of the proceedings was er: oneous. 
ceferred his claim, within that period, for the ; te 

<atters in dispute to a Court of competent juris- We concur with the maj ority of the Court, 
ction to try the demand. and shall assign ratis- and deem it most expedient to found our 
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“The Zillah and City Courts are prohibited 
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concurrence upon the reasons we have stated, 
and do not take into consideration other 
matters which might admit of more doubt. 


We shall humbly advise Her Majesty to 
affirm the decree of the 17th of June, with 
costs, feeling assured that it is consistent 
with a just construction of the Law of Limita- 


tion and with the justice aud equity of the | 


case. 


The 6th February 1861. 


Present: 


Lord Chelmsford, Lord Kingsdown, Judge 
of the Admiralty Court, Sir E. Ryan, and 
Sir L. Peel. 


Compromise (between H isband and 
Wife)—Armenian Christians. 


On Appeal from the Supreme Oourt at 
Calcutta. 


Catherine Arrathoon, on her demise, Gas- 
per Gregory, Executor, 


versus 
John Cochrane. 


An agreement in the nature of a deed of compro- 
raise was exe‘nted in the English form between a 
husband and wife (Armenian Christians), relative to 
the wife’s separate property. The present snit was 
brought by the Official Assignee under the Insolvent 
Act of the husband, not for the specific 1 erformance 
of an agie ‘ment remaining in fieri in wiich a Court 
of Equity ha: a discretionary power to grant or to 
refuses relief beyond the law, bat to set aude an act 
done in plain violation by the wife of an agreement 
which, in all its material parts, had been executed, 
and all the ben fits of which the party violating it 
retained on her part, while, as against the other 
_ parry, she treated it as a nullity. 


Hep tha: the fiaudulent exclusion out of tha 
settlement of a hous: alleged to have been purchased 
by the husband with the wife’s money, which was 
th- foundation of the defence, had not been establish- 
ed ee , the husband ; that, even if it had been, it 
could not have been used asa defence in this emt; 
that, if the honss was bound by a trust for the children, 
it could not be subject to a right of execution for the 
wife’s private debts; and that her proper course 
would not have been to treat the agreement as a 
nullity, but to act upon it, and en‘orce it by a bill to 


compel a settlement of the property which had been 
unoroperly withheld. 


In this case the original appeal was 
brought by Catherine Arathoon, since 
deceased, against a decree of the Supreme | 
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Court of Calcutta, on the Equity side, which 
in effect set aside an execution issued bythe 
appellant, and directed a re-conveyance of 
the property seized and sold under it. Mrs. 
Arathoon having died. tbe suit has been 
revived by the present appellant who le 
her personal representative. 


The respondent is the assignee, under 
the Insolvent Act, of A. H. Arnthoon (the 
husband of the Inte appellant), agninan 
whose property the execution in question 
was igsued. 


The husband and wife were both Ar 
menian Christians. The mariage took plnee 
in the year 1836, the Jady at that time being 
little more than twelve years of age, entitles 
to a large property, both real and persona) 
and under the wardsbip and protection of the 
Provincial Court of Dacca, where she 
resided. 


Previously to the marriage, the future 
husband, at the instance of an aunt of the 
wife, sigeed an ikrarnamnuh or agreement 
by which provision was made for some settle 
meut of the real and personal estate of th 
wife. The instrument itself was destroyer 
by Arathcon, after the marriage, ina fit œ 
passion, as he alleges, and the contents of it 
do not distinctly appear. 


Thongh the marriage took place withou 
the sanction of the Court, the husband wa 
put into possession of the real and persona 
property of the wife. It is suggested in tk 
appellant's case that he was so put imt 
possession as the tutor and guardian of his 
wife during her minority, and that this wa 
done in couformity with the Armenian Law 
by which their 1ighta were to be governed 
It does not appear that on this occasion th. 


ikrarnamah was brought under the notice ¢ 
the Co 


Thére were several childran of the ma» 
riage, which proved a very unhappy one 


there were continual quarrels between th 
husband and wife ; and at last they separate 
in 1845. 

In June 1845 Mrs. Arathoon brought, 
suit against her husband iu the Zillah Cou, 
of Backergunge, in which she stated the 
she had attained her majority ; charged hi» 
with ill-treatment and mulversation of he 
property ; and prayed that he might k 
decreed to account for the same, and that sb 
might be put into possession of the whole « 
her real and personn] estate which had beer 
as she alleged, entrusted to him as her leg: 
guardian. 
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band, by his answer, insisted that 

əf the parties were to be governed 
Law, and that by such law the 
right to his wife’s real and 

tate had vested ia him, and that 

yent which he had executed was 
apon him. 


'2nd of September 1845, the suit 
before the Judge of the Zillah 
held that the Armenian Lew was 
; that the husband ty his conduct 
u end to the atate of tutelage 
ie plaintiff was placed; and that 
> the control of her own property, 
tated to be undoubted according 
r, could no longer be withheld. 
clared that the wife wns entitled, 
rand by virtue of the agreement 
» before the marriage, to have 
p to her the whole ef her real 
al property, and also to have an 
the by-gone rents and profits, sub- 
aduction in respect of the sums 
defendant could preve that he 
ded in the maintenance of the 
ng the time that the wife resided 
The decree then, as we under- 
ough the matter is not very clear, 
> defendant with the value of all 
1 personal preperty of the wife 
was shown te have possessed, 
to 3,99,51@ rupees, of which 
,000 rupees was the value of the 
e remainder the value of the per- 
Ə. 


this decree there was an appeal 
Ider Court at Całcutta, by which 
nt helow was affirmed orf the 17th 
1848. 


ious that this decree involved the 
yn of several important tions ; 
3 Armeninn or the Engl Law 
‘ulate the rights of the paBties ; 
Armenian, whether by that Law 
is entitled to the whole of her 
rsonal estate as if she were a 
, exempt from al] claims on the 
of her husband or children (a 


antirely consistent with the fact 
ehand had haan ranutrad hefnara 
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the English Law, it wi 
any principles to maint 


It is insisted by the 
decree not having be 
of appeal within twelm 
jesty in Council, had b 
compromise which is 
proceedings now befor 
made, but their Lordah 
afterwards took plac 
which eould have be 


time. 


The decree in quest 
the nbsenee of the chi 
parties to the suit. 
time, four such childre 
our law, infants. Thr 
their father, and one, 
the mother. 


On the 2nd of An: 
after the affirmance of 
filed in the Supreme Cı 
names of theinfant chi 
Aratheon, by the bro 
their next friend, ag: 
mother. This bill stat 
of the agreement or 
by the husband befo 
children were entitled 
whole real and persc 
wife ; that such agreen 
ed by Arathoen ; that 
to pay the large debt : 
in his wife’s suit ; that 
into prison, and the 
residing with him, wot 
The bill prayed that 
agreement might be s 
the rights of the child: 
and that the wife migh 
junction from executir 
she had obtained, and 
property in whieh th 
terested would be swep 

It is suggested by th 
object of the children 
without any appeal, 1 
decree obtained by the 
suit war instituted ir 
huahand which ia r 
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The husband, hy his answer, insisted that 
Bhe rights of the parties were to be governed 
=y English Law, and that by such Jaw the 
sroprietary right to his wife’s real and 

ersonal estate had vested in him, and that 
Bho instrument which he had executed was 
mot binding apon him. 


On the 22nd of September 1845, the suit 
zas heard before the Judge of the Zillah 
sourt who held that the Armenian Law was 
o prevail ; that the husband ty hia conduct 

mad put au end to the state of tutelage 
wa whieh the plaintiff was placed ; and that 
ier right to the control of her own property, 
svhich he stated to be undoubted according 
wo the Law, could no longer be withheld. 
aie then declared that the wife wns entitled, 
oth by law and by virtue of the agreement 
mitered into before the marriage, to have 
elivered up to her the whole of her real 
nd personal property, and also to have an 
<ccoant of the by-gone rents and profits, sub- 
sect toa deduction in respect of the sums 
vhich the defendant could preve that he 
ad expended jin the maintenance of the 
amily during the time that the wife resided 
vith him. The decree then, as we under- 
tand it, though the matter is not very clear, 
harged the defendant with the value of all 
Mie real and pergonal preperty of the wife 
thich he was shown te have possessed, 
mounting to 3,99,51@ rupees, of which 
“bout 1,86,000 rupees was the value of the 
eal, and the remainder the value of the per- 
onal, estate, i 


Against this decree there was an appeal 
«0 the Sudder Court at Calcutta, by which 
Ihe judgment below was affirmed or the 17th 
«f August 1848. 


It is obvious that this decree involved the 
-onsideration of several important tions ; 
‘-hether the Armenian or the Engh Law 
‘as to regulate the rights of the pakties ; 
sod if the Armenian, whether by that Law 
"e wife was entitled to the whole of her 
aal and personal estate as if she were a 
remme sole, exempt from all claims on the 
eart either of her husband or children (a 
otion not entirely consistent with the fact 
khat the husband had been required before 
neo marriage to execute an agreement re- 
<ouncding or limiting his right); and, if go, 
‘hether the agreement had contained a 
Provision limiting the wife’s powers, securing 
Ihe property after the death of the parents 
>the children. If, on the other hand, the 
Kehts of the parties were to bo regulated by 
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the English L Law, it would be difficult upon 
any principles to maintain the decree. 


It is insisted by the appellant that this 
decree not having been made the subject 
of appeal within twelve months to Her Ma- 
jesty in Council, had become final before the 
compromise which is the subjeet of the 
proceedings now before their Lordships was 
made, but their Lordships think that what 
afterwards took place removes any bnr 
which eould have been caused by lapse wf 
time. 


The decree in question had been mnde in 
the absence of the children who were not 
parties to the suit. There were, at this 
time, four such children, all, of course, by 
our Inw, infants. Three were residing with 
their father, and one, the youngest, with 
the mother. 


On the 2nd of August 1848, a few days 
after the affiirmance of the decree, a bill was 
filed in the Supreme Court of Calcutta in the 
names of theinfant children of Mr. and Mra. 
Aratheon, by the brother of Arathoon, as 
their next friend, against the father and 
mother. This bill stated that, by the terms 
of the agreement or ikrarnamah, executed 
by the husband before the marriage, the 
children were entitled in reversion to the 
whole real and personal property of the 
wife ; that such agreement had been destroy- 
ed by Arathoon ; that he was totally unable 
to pay the large debt awarded against him 
in his wife’s suit ; that he would be thrown 
into prison, and the children, who were 
residing with him, would be left to starve. 
The bill prayed that the contents of the 
agreement might be ascertained, and that 
the rights of the children might be secured, 
and that the wife might be restrained by in- 
junction from executing the decree which 
she had obtained, and by which the whole 
property in whieh the children were jn. 
terested would be swept away. 


It is suggested by the appellant that the 
object of the children’s suit was to defeat, 
without any appeal, the execution of the 
decree obtained by the wife, and that the 
guit was instituted in collasien with the 
husband which gs very possible. Bur, 
however this mny be, on the institution of 
the second suit, further proceedings in hoth 
suits were stayed, negotiations for an ami- 
cable settlement of the disputes between the 
husband and wife were entered into, the 
parties came together again, and cokabited 


‘till the 80th of April 1849. 
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Tt is clear that the time which elapsed | sum found due | 
during this interval could have no effect inj and profits of th 
bmriog Arathoon’s mght of appeal against | to be accounted 
the decrees of the 17th of August 1848. in respect of 


Ou the 30th of April 1849. the parties | fBance. 
agoin separated. Mr. Arathoon thereupon, In this state 
sued out a writ of execution under the ; unfortunate fam 
decree of the 17th of August 1848, zud was, into for the sett! 
put into possession of her real estates, in the | Agents and frie 
receipt of the rents and profits of which her! sides ; and ut |] 


husband lad been up to this tune. 


On the 12th of May 1850, Arathoon 
sued out of the Supreme Court a wiit of 
habeas corpus against his wife to recover 
possession of her youngest child, then n 
httle more than three years old, who was 
living with his mother, and an order wns 
made ‘by the Chief Justice for tho delivery 
of such child to the father. 


On the 15th May 1849, Mrs. Arathoon 
filed her separate answer in the svit of the 
children. She denied that the thrarnamah 
mened by the husband, coutained any pro- 
vision for the ehildien, or any restriction 
upon her rights, or that she was at-all bound 
by it ifit did. She stated that, under the 
decree of August 1818, she had obtained 
possession of her real estate ; but that all her 
personal estate, and the mesne profits of her 
real estate, still remained te be recovered 
from her husband. 


To enforce these claims sho issued two 
writs of execution out of the Zillah Court, 
by one of which, dated the 21st of May 
1849, the Zillah Judge directed the Nazir 
of the Court to apprehend Aruathoon, auless 
he paid the sum of 1,15,620 inpees 8 annas 


—— ane wee 


| of discussion, 1l 


and were embod 
form, dated the 
mads between 
part, her husbai 
next friend of th 
thitd part, and 
part. 

This deed con 
the disputes sub 
and a statement 
the wife dispose 
maining in his | 
that 70,000 rup 
purchuse of a 1 
Bazar at Calcut 
ES t Prc 
of 21,000 rupe 
and it then pre 
litigation shou. 
terms subsequel 
effect, that, upc 
compromised b 
Aruthoon wou 
the judgments 
ugaivet her hus 
suspend their 
notes in she bar 


10 pie; and by the other of which, dated! made over to he 
the 29th of the same month, the Judge | in Calcutta sho 


directed the same Officer to levy of the lands, 
goods, and chattels of her bushund the sum 
of 1,16,236 rupees 8 annas 9 pie, besides 
costs of suits. 

How these sums weremade out does not 
very distinctly appear, nor do we under- 
stand upon what principle the two writs 
were issued, ove against the peison, and the 
other against the property of the hushand, 
for different amounts, nor whether they were 
for different portions of the sume debt, or 
whather the one was included in the other, 

For the purpose of the present appeal, 
however, these questions nie not very mnte- 
nial. It is clear that both these writs were 
founded on the decree of the 17th August 
1848 ; that the real estate awarded by that 
decree had been delivered up ; and that the 


Pewee err oy 


| be appreved of 


pay the Pents te 
three the e 
Withe him, auc 
renis to the wil 
the death of the 
for all the child 
should die. It 
of the children 
of which the w 
reside with her 
wife should in 
deed of separat 
to be executed. 
fants was to ob 
to enquire wh 
benefit that the 
on these terms, 
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Tt is clear that the time which elapsed | sum found due for personal estate, and rent 
during this interval could have uo effect in| and profits of the reul estate, alone 1emaine 
batting Arathoon’s right of appeal against | to be accounted for, sulject to an allowance 
the decre: of the 17th of August 1848. in respect of the sums expended in man 


Ou the 80th of April 1849, the parties | oeuce. 
agnin separated. Mr. Arathoon thereupon In this state of the litigation in th. 
sued ont a writ of execution under the} unfortuunte family, negotiations were entere 
decree of the 17th of August 1848, aud was] into for the settlement of all their dispute: 
pul into possession of her real esiates, in the| Agents and friends were employed ov bot 
receipt of the rents and profits of which her] sides ; aud at length, after n long inteivs 
husband bnd been up to this time. of discuasion, the terms were agreed upon 


On the 12th of Mny 1850, Arathoon and were embodied m a deed in the Englis 
sued out of the Supreme Court a writ of| form, dated the 17th July 1849, which we 
habeas corpus against his wife to recover made between Mis. Arathoon of the fits 
possession of her youngest child, then n| Patt. her husband of the second part. th 
little more than three years old, who was| ext friend of the infants in their suit of th 
living with his mother, and an order wns | third part, aud n formal party of the fourt 


mude by the Chief Justice for tho delivery | Patt: 
of such child to the father. "Y|? This deed contnmed a very full recital œ 


the disputes subsisting between the parties 
On the 15th May 1849, Mrs. Arathoon | and n statement of the persounl properly ¢ 
filed her separate answer in the svit of the 


5 the wife disposed of by the husband, or re 
ehildien, She denied that the tkrarnamah maining in his bunds, by which it rppeare 
signed by the husband, contained any pro- | that 70,000 rupees had been laid out in tl 
vinron for the children, ov any restriction 


, purchase of a real estate im the Old Chii 
upon her rights, or that she was atwll bound 


by itafie did. Si ae F A at Calcutta in his own name, and the 
iL ft oe > te he a er the | Gofernment Promissory Notes to the amour 

ecree of August 10i8, she had obtained | or 21,000 rupees wero still in his hands 
possession of her real estate ; but that all her 


| t th fits of ] and it theu provided that all the suits-an 
ae ne Ə ee sash ier litigation should. be teraginled Boel ni 
eet a a toring subsequently stated. ‘These were, i 
from her husband. 


effect, that, upon the children’s suit bein 

To enfoice these claims she issued two | compromised by order of the Court, Mis 
writs of execution out of the Zillah Couit, | Arathoon would enter up satisfaction o 
by one of which, dated the 21st of May | the judgments which she had obtntite= 
1849, the Zilla Judge directed the Nazir | against ber husband, and in the mean tim 
of the Court to apprehend Aruthoon, uuless | suspend their execution ; that promissor, 
he paid the sum of 1,15,620 rupees 8 annas | notes in she Lands of the husband should bi 
10 pie; and by the other of which, dated | made over to her ; that the property situat 
the 29th of the same month, the Judge! in Calcutta should be vested in Trustees, h 
directed the same Officer to levy of the lands, | be approved of by the Master, upon trust t 
goods, and chattels of her husband the sun! pay théfénts to Arathoon, he maiutarnin 
of 1,16,286 rupees 8 annas 9 pie, besides | three the children, who were to remni 
costs of suits, withe him, aud after his death to pay th 

How these sums were made out does not{ rents to the wife if she survived, nnd afte 
very distinctly appear, nor do we under- | the death of the husband and wife, in trut 
stand upon what ptineiple the two writs | for ullthe children, and the issue of such » 
were issued, ove aguinst the person, and the} should die. It was then provided that om 
other against the property of the hushand, | of the children alreudy born, and the chil 
for differeut amounts, nor Whether they were | of which the wife was then pregnant, shoul 
for different portions of the sume debt, or | reside with her, and that the husband an 
whether the oue was included in the other. wife should in future live separate, and 

For the purpose of the present appeal, | deed of separation and mutual releases wer 
however, these questions nre not very mate- to beexecuted. The next friend of the ip 
vial. It is clear that both these writs were | fants was to obtain a reference to the Maste 
founded on the decree of the 17th August{to enquire whether it would be for the. 
1848 ; that the real estate awarded by that{ benefit that their suit should be compromise 
decree had been delivered up ; and that the! on these terms, and the wife was to pay he 
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‘ own costs, and also the costs of the infant 


plaintiffs in their suits. 


An order was accordingly obtained in the 
infants’ surt for a reference to the Master, 
as provided by the agreement. The Mns- 
ter seems to have doubted whether he could 
sanction, on their behalf, the proposed com- 
promise, and he required, before he did so, 
that Arathoon should put in bis answer. 
By his answer Arathoou admitted that the 
ikrarnamah vins to the effect stated to the 


bill, avd that in a fit of pnssiou be had a 


stroyed it ; he said that at the time of the mar- 
ringe he was a person of independent, though 
small, property ; aud he admitted that he 
was wholly unable to pay the large amount 
for which execution had been issued against 
hun, or adequately to maintain the children. 


The Master nitimately approved the com- 
promise, His report was confirmed by the 
Court which, on the 18th February 1850, 
made an order, directing the compromise, as | 
regarded the children, to be carried into 
effect, nud u proper deed to be execured for 
conveying the estate in the Old China 
Bazar to Tiustees upon the trusts proposed 
by the agreement. 


"A deed was necordingly prepnred and 
executed, bearing date the 25th December 
1850, by which this estate was conveyed 
to two gentlemeu of the names of Bagram and 
Voss. ‘The promissory notes of the Go- 
yernment described in the deed of compro- 
mise were trausferred to Mrs.” Arathoon. 
Sle remained m possession of her real 
estate ; she lived separate from her husband 
without any inteference by him, and she had 
the custody of the child who was to be 
retained by her, and also of that which was 
boro subsequently to the agreentaps, and the 
suit of the children was put an edd to. In 
short, she received tho full benefit M2 every 
stipulation contaied in her favor in the 
deed of compromise, which, as regarded her 
intereste, was iu substance fully aud com- 
pletely executed. 


She did not enter up, and probably was 
not called upon to enter up, satisfaction on 
the judgments which she had obtained 
against her husband, and ou which execu- 
tion had been issued; this was a mere 
formal act. 


The amount of the promissory notes which 
had been handed over to her, and the value of 
the China Bazar estate, now settled on the 
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own costs, and also the costs of the infant 
platutiffs in their suits. 
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Àn order was accordingly obtained in the 
infants’ suit for a reference to the Master, 
as provided by the agreement. The Mas- 
ter seems to have doubted whether he could 
sanction, on their behalf, the proposed com- 
promise, and he iequired, before he did so, 
that Arathoon should put in his answer. 
By hig answer Arathoon admitted that the 
ikrarnamah was to the effect stated in the 
bill, and that in a fit of passion hə had de- 
stroyed it; he said that at the time of the mar- 
ringe he was a person of independent, though 
small, property ; and he admitted that he 
was wholly unnble to pay the large amouut 
for which execution had been issued against 
him, or adequately to mumtain the children. 


The Master ultimately approved the com- 
promise. His report was confirmed by the 
Court which, on the 18th February 1850, 
made an order, directing the compromise, as 
regarded the children, to be carried into 
effect, aud x proper deed to be execured for 
conveying the estate in the Old China 
Bazar to Trustees upon the trusts proposed 
by the agreement. 


‘A deed was accordingly prepared and 
executed, bearing date the 25th December 
1850, by which this estate was conveyed 
to two gentlemen of the names of Bugram and 
Voss. The promissory notes of the Go- 
xerument described in the deed of compro- 
mise were transferred to Mrs.” Arathoon. 
She remained in possession of her real 
estate ; she lived separate from her husbaud 
without any inteference by him, and she had 
the custody of the chila who wus to be 
retained by her, and also of that which was 
boro subsequently to the agreentans and the 
suit of the children was put an ei, to. Iu 
short, she received tlie full benefit XM every 
stipulation contained in her favor in the 
deed of compromise, which, as regarded her 
interests, was in substance fully aud com- 
pletely executed. 


She did not enter up, and probably was 
not called upon to enter up, satisfaction on 
the judgments which she had obtained 
agaiust her husband, and on which execu- 
tion had been issued; this was a mere 
formal act. 


The amount of the promissory notes which 
had been handed over to her, and the value of 
the China Bazar estate, now settled on the 
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children, were included in the sums fyr 
which the executions had been issued, and 
by the transfer and conveyance under the 
terms of the compromise, these judgments 
had been actunlly satisfied. 


Availing herself, however. of the circum- 
stauce thut sntisfaction had not been entered 
up, Mrs. Arathvon, on the 21st January 
1853, while she was enjoying the benefir~ 
secured to her by the comproinise, adopted 
the extraordinary proceeding of puttifig im 
foree one of the writs of execution whieh 
had been thus satisfied, and seizing under it 
a house in Free School Street, Calcutta, ns 
property belonging to her husband and liable 
to her execution. The hugsband’s interest 
in this house was sold by the Sheriff, and the 
house was purchnsed by Mis. Arathoon, and, 
, in May 1854. was conveyed to a Tiustee for 
her. 


=— ~ menemene eee am Iaa IMI 


Arathoon hereupon took the benefit of the 
| Insolvent Act. ‘The respondent was ap- 
pointed Agsiguee, and, in the month of Sep- 
tember 1855, he filed against the late 
appellant and the Trustee for her, to whom 
the house in Free School Strest had been 
conveyed, the bill out of which the present 
uppeal arises. This bill insisted on ihe 
terms of the compromise, and prayed that it 
might be declured binding upon the defend- 
aut, Mrs. Arathoon, and that she might be 
decreed to enter up satisfaction on the decree 
or judgment in her suit, and that the house 
in Free School Steet might be conveyed to 
the plaintiff ns Assignee of Arathoon, 


The defendant by her answer admitted 
the agreement, but alleged: that she had 
been induced to enter into it by the positive 
statement of her husband ; ihat, except the 
China Bazar estare, he was possessed of no 
property whatever ; while, in fact, he was 
at that time possessed of the house in Free 
School Street, which had been conveyed as 
the same time with the Old China Bazar 
estate to the same Trustees; that the fact of 
such right of her husband to this property 
had been fraudulently concealed from her ut 
the time of the compromise, and she 
insisted that, under the circumstances, she 
was well justified iu seizing the Free School 
Street house under her writ of execution 
and refusiug to enter up satisfaction on her 
Judgment. She appended to her answer 
the copy of a notice which she had receiv- 
ed from the Trustees under the deed of the 
25th December 1850, already referred to, 
{in which it was stated that, by a deed of 
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the snme date, the house in Free School 
Street had been conveyed to them by Ara- 
thoon upon certain trusts for the benefit of 
himself, his wife, and children, which do 
not rppear to differ very materially from 
those to which the Old China Bazar estate 
was subject. 


Evidence was gone into, and at the hear- 
ing the Court was of opinion that tbe de- 
fence was not made out in point of fact, and 
that, if it had been, it could not have been | 
sustained in point of law. 


The decree ordered satisfaction to be en- 
tered on the judgment, und the estate in | 
question to be conveyed to the plaintiff, sub- 
ject to any claims which might be establish- 
ed aguinst it by the Trustees under the con- 
veyane in trast alleged to have been execut- | 
ed by Arathoon. ! 


Their Lordahips agree with the Court be- 
jow in their opinions on all the points which 
they had to consider. | 








There is no evidence that Mrs. Arathooa, 
in entering into the agreement of compro- 
niee, acted under the belief that her husband 
«vas possessed of no real estato beyond that 
in the Qld China Bazar. If she really was 
acting upon that assumption it was necessary, 
in order to make the fact of any importance, 
that it should have been communicated to 
her husband ; for otherwise there could be 
nothing to require him to make any discov- 
ery of his property, or to subject him to 
any imputation of bad faith for omitting to 
do so. But no such communication appears 
ever to have been made, and there is no 
sufficient proof that Arathoon ever made, or 
was ever called upon to make, any disclosure 
as to the amount or particulars of his pro- 
perty, except as to purchases made with the 
money of his wife. There is no statement 
an his answer in the suit of the children that 
he bad no real property except the Qld 
hina Bazar-eatate, nnd he had, and his wife 
could not well be ignorant that he had, a 
share ina house in Calcutta which had be- 


longed to his mother. 


eee 


The grounds of the compromise are fully 
stated in the recitals of the deed. It ia not 
pretended that such recitals are inaccurate, ° 
and from the beginning to the eud there is 
no trace of the alleged statement of the hus- 
band, nor of the pretence now set up that 
his state of destitution was any consideration 
for the wife entering into the compromise. 
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the snme date, the house in Free School, He had, indeed, stated, what was equally 
Street had been conveyed to them by Ars- j| true, whether the Free School Street house 
thoon upon certain trusts for the benefit of | belonged to him or not, that he waa unable 
himself, his wife. and children, which i to satisfy the judgment obtnined by, his wife. 

| 








not appear to differ very materially from | This lady received ample consideration for 
those to which the Old China Bazar estate| abandening her writs of execution. She 
was subject. secured n separation from her husband. She 
` got rid of any claim by him and by her 
children to any part of her renl or personal 
estate, except the property in the Old China 
Razar. She prevented any appeal against 
the decree which had been pronounced ia 
her favor in the Sudder Court, and she se- 


The decree ordered satisfaction to be en- | cured the custody of two of her children. 
tered on the judgment, anil the estate in That the enquiry as to Arathcon’s proper- 
question to be conveyed to the plaintiff, sub- | ty wns confined to purchases made with the 
ject to any claims which might be establish- | money of his wife, is clear from what tock 
ed aguinst it by the Trustees under the coun- | place in the month of March 1860. 


veyane in trust alleged to have been execut- At that time Mr. Templeton, the Solicitor 
ed by Arathoon. of Mr. Arathoon, supposed that Arathoon 


Their Lordships agree with the Court be-) was the owner of the house in Free School 
Jow in their opinions on all the points which | Street ; and he insisted that the house had 
they had to consider. ı been purchased with Mrs. Arathoon’s 

, A | money, and ought to be included in the set- 

There is no evidence that Mrs. Arathoon, | tlement on the children. He wrote to this 
in entering into the agreement of compro- | effect to Mr. Denman, the Solicitor acting 
miee, acted under the belief that her husband | for the infants s and it is clear from the 
was possessed of no renl estate beyond that: evidence that both Mr. Denman and Mr. 
in the Old China Bazar. If she really was | Templeton considered that the principle of 
acting upon that assumption it was necessary, | the arrangement fer the compromise was 
in order to make the fact of any importance, | that nll real estate, which had been purchas- 
that it should nave been communicated to! ed with Mrs. Arathoon’s money, should be 
her husband ; for otherwise there could be} the subject of the settlement. This is per- 
nothing to require him to make any discov- | fectly consistent with the recital in the deed, 
ery of his property, or to subject him to; and with he commission of a fraud by 
any imputation of bad faith for omitting to! Arathoon in misrepresenting or concealing 
do so. But no such communication appears | the fact that such purchase had been so 
ever to have been made, and there is noj] made. Bft there is no trace of any claim 
sufficient proof that Arathoon ever made, or | being made on behalf of Mrs. Arathoon ou 
was ever called upon to make, any disclosure | the property at this time, supposing it to be 
as to the amount or particulars of his pro- | the independent property of the husband, 
perty, except as to purchases made with the | hot purchased with her money, nor is there 
money of his wife. There is no statement | any complaint of mierepresentation or eon- 
in his answer in the suit of the children that | ..oiment by him, if that was the ense. 
he had no real property except the Old | There was fall opportunity of enquiring into 
(Ohina Bazar estate, and he had, and his wife | the circumstances between the month of 
could not well be ignorant that he had, a | March, when the claim in question was 
share ina house in Calcutta which had be- bronght forward, and the subsequent month 
Jonged to his mother. of December, when the compromise was 

: carried into effect; and the Indy at thet 

The grounds of the compromise are fully | ime nequiesced in the arrangement previ- 
stated in the recitals of the deed. It is not ously made, and accepted the benefits thereby 
pretended that such recitals are inaccurate, | piven to her in satisfaction of her claims 
and from the beginning to the end there is / | go, the judgment. 
no trace of the alleged stntement of the bus- = 
band, nor of the pretence now set up that On the whole, their Lordships are eatisfi- 
his state of destitution was any consideration | ed that ne such fraud, as ia the foundation of 
for the wife entering into the compromise. | the defence in this case, has been established 


Evidence was gone into, and at the hear- 
ing the Court was of opinion that the de- 
fence was not made oat in point of fact, and 
thaf, if it had been, it could not have been 
sustained in point of law. 








pepper O O neg 


1865.] Privy 


against the husband. If it had been, it could 
not have been used as a defence in this suit, 
which is not one for the specific performance 
of an agreement remaining in fieri, and in 
which a Court of Equity has a discretionary 
power to grant or to refuse relief beyond the 
law. It is a Bill to set aside an act done in 
plain violation of an agreement which in all 
its material parts had been execnted, and all 
the benefits of which the party violating it 
retuined on her part, while, ag against the 
other party, she treated it as a nullity. 

There may be reason to suspect from the 
evidence that the housein Free School Street 
was purchased with the wife’s money, and 
that, if so.purchased, it ought to have been 
included in the settlement, and that it was 
kept out of the settlement by the fraudulent 
misrepresentations or concealment of the 
husband. But on that hypothesis the pro- 
ceedings of the wife are equally irregular. 
If the house was bound by a trust for the 
children, it could not be subject to a writ of 
execution for her private debts. Her proper 
course would have been not to tieat the 
ngieement as a nullity. but to act upon it, 
and enforce it by a Bill to compel a settle- 
ment of the property which bad been im- 
properly withheld 

‘In truth,- however, it appears that a 
settlement had been made of the house on 
trusts pretty much the same with those 
applicable to the property in the Old China 
Bazar. 

On the whole, their Lordships agree both 
With the decision in the Court,below, and 
with the reasons assigned for it in the ex- 
tremely able judgment of the Chief Justice, 
and they must advise Her Majesty to uffirm 
the decree complained of with costs. 


The 18th March 186. 
Present: W 


Lord Kingsdown, Judge of the A&miralty 
Court, Sir E. Ryan, Sir L. Peel, and 
Sir J. W. Colvile. 

Zemindary—Bond (by mother of 
minor adopted son). 

On Appeal from the Sudder Dewanny 

Adawlut of Madras. 
Chetty Colam Coomara Vencatachella 
Raddyar 


versus 
Rajah Rungasawny Jyengar Bahadoor. 


A bond execnted by a widow in posseasion of a 
xemindary was held binding on the adopted son of 
the late zemindar, the inference from the evidence 
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being that the bond was given for debts which ths 


detendant (the udopted son), as owner of the zemin- 
dary, mightbe lable tu pay, and that by his owa 
acti he had admitted that he actually was liable to 
the payment, 

In this case an action was brought by the 
respondent against the appellant, upon a bond 
for 17,000 rupees, dated the 27th August 
i8il. r 

The respondent obtained judgment for 
the amount of the bond, with interest, in 
the Civil Court of Trichinopoly ou the 10th 
March 1857. : 

This judgment was affirmed on appeal by 
the Suder Adawlut on the 5th May 1858, 
the Judges being unauimous, 

From this decree the present appeal is 
brought. 

The appellant is the adopted son of the 
late zemiudar of Toriiore. He was adopted 
by the widow of the zemindar after his 
death; und he is in possession of the zemin- 
dary. 

It appears that the widow, after the adop- 
tion of the appellant, and during his 
minority, remained in possession of the 
remindary. 

The death of the zemindar took place in 
1835. The lady seems, some years after 
the adoption, to have repented of what she 
had doue, to have endeavored to repudiate 
the act, and to have insisted on retaining 
the possession of tle estate against the 
adopted son ufter hecameof age. In fact, 
she continued in possession till July 1851. 

While she was so in possession, aud on 
the 27th August 1841 she executed the 
bond in question for 17,000 rupees to Run- 
gasawny dJyengar, the natural father of the 
respondent. 

That this sum was advanced by Jyengar 
Ig not disputed; but it ia said that iç was 
advanced on the persoval security of the 
widow; that the bond did not purport to 
bind the zemindary, and that the widow 
had no power to bind it; that the appel- 
lant at that time had attained his majority, 
and that the widow was holding possession 
adversely to him, and could not, therefore, 
as guardian or manager of the estate, charge 
it with any debt which she might contract. 


On the other hand, it is said that the 
amount of the bond consisted in part of the 
balance due ona bond executed to the same 
creditor by the late zemindar himeelf, the 
husband of the obligor, in his life-time ; and 
that, as to the remuiuder, the money was 
raised to pay other debts of the zemindary, 
binding the zemiudar ; that the bond, there- 
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fore, constituted a charge on the zemindary, 
which the appellant, as the owner, was 
liable to pay, and that he had, in fact, ac- 
knowledged his liability to do so after he 
came of age, both verbally and by a letter 
written in the year 1845, long after he had 
obtained his majority. 

The bond is set out on page 11 of the 
Appendix, and purports to be made ou the 
settlement of an account between the widow 
and Jyengar, and to be given for moneys 
parély due from the Inte zemindar, and partly 
advanced to the widow herself. 

The consideration for it ia stated to be,— 
1. A balance due on a bond fiom 
the late zemindar, dated in 


July 1832-33 ...... ar wee Re. 8,700 
2. A balance due on a bond exe- 

cuted by the widow herself 

on the 27th May 1840 ...... ,, 8,440 
3. Cash received by the widow, 

through Pillay, her agent, 

on the 19th August 1841 ., ,, 3,031} 
4, Cash received on the execu- 

tion of the bond -........606. 5, 2,000 

Toblers Rs. 17,176} 


from which the sum of 176} being relin- 
quished by the obligee, there remain 17,000 

The bond proceeds :— 

“This being the amount of debts incur- 
red by my husband and myself, I shall pay 
the same, with interest at 1 per cent. per 
mensem, by yearly instalment of 2,000 
rupees, payable in cash, from this year, and 
enter such payment at the foot of the bond.” 

The bond itself purports to bind nobody 
but the widow, and the statement of the 
account could not, of course, bind the appel- 
Jant, who was no party to the instrument, 
On’ the other hand, it is plain that, from the 
contents of the bond itself, the appellant, 
if he saw it, would know for what causes it 
purported to have been given. But it con- 
sisted partly of moneys alleged to be due 
from his father, and partly of moneys ad- 
mitted to have been advanced to the widow 
personally. 

Unless those moneys so advanced fo the 
widow personally were advanced to pay 
subsisting charges on the estate or other- 
wise, for ita advantage, they, of course, could 
constitute no charge op the gemindary. 

There is produced in evidence, and proved, 
a bond from the late zemindar, dated in 
1832, for 6,000 rupees, beuring interest at 
12 per cent., on which, after deducting the 
sums appearing by the bond to have been 
pad, there would remain due for principal 
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and interest, n sum exceeding the 8,700 
rupees, stated in the bond for 17,000 rupees. 

This bond of 1832 is proved to have 
been produced at the time when the bond 
in dispute was executed, and the amount 
settled of the aum due to Jvengar 

With respect to the sums advanced to 
the widow, their payment 13 regularly 
proved, and, indeed, that the trangnetion as 
between the lender of the money and the 
widow was a fair one is not in dispute. 

As to the purpose for which these ad- 
vances were made, it is sworn that the 
widow told the lender that she wanted 
monoy to discharge debts contracted by her 
hueband with two persone named, and to 
pay mnintenance to the widow of her hus- 
band’s elder brother. 

The fact that the money was required, 
and was advanced for these purposes, is 
stated by another witneas who Jind been in 
the service of the Inte zemindar, and also of 
the widow, and who had been acquainted 
with the circumstances ns they occurred. 

The sume fact is sworn to by other wit- 
nesses, 

With respect to the evidence generally, it 
appears to their Lordships to be less open 
to suspicion than usually happens in appeals 
from India. f 

At the time when the debts were contract- 
ed for which the bond for 17,000 rupees wns 
executed, and at the time of the execution 
of the bond, the widow was in possession of 
the zemindary, and the uppellant was living 
there under her protection. ee 

It is said that the appellant had before 
this time attained the age of sixteen years— 
his legal mujority—and that he was entitled 
to the estate, and was wrongfully kept out 
of it by the widow. 

It is not very distinctly proved at what 
time the™pfpellant attained his majority. 
That di Rick did take place between the 
widow find the appellant with respect to the 
right of possession of the zemindary suffi- 
ciently appears; but the period at which 
they commenced is not iu evidence. ‘The 
important matter is free from doubt; that 
during the period of these transactions and 
subsequently, and up to the time when the 
letter of the appellant, to be presently re- 
ferred to, was written, the appellant was 
living on the zemindary, and had, therefore, 
probably full means of ascertnining the real 
truth of the ense wiih respect to these ad- 
vances. ; 

In this state of circumstances, what took 
place is quite natural. The appellant was 
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the adopted son of the late zemindar, enti- 


tled as it seems to the zemindary ; he was 
living there, and had attained his majority, 
and might reasonably be supposed to be in 
the enjoyment of the revenues, 


Accordingly the plaintiff, who considered 
that the money due to him was a charge 
upon the estate, applied to the appellant for 
payment of the amount due on the bond, 


It ia stated by one of the witnesses (19) 
that the plaintif sent him to the defend- 
ant to demand of him the said sum, and 
when he went to Torriore and asked the 
defendant, he said, “I and my mother are at 
variance, and I can pay the debt only after we 
come to some settlement.” The witness 
then says that he went to the widow and 
asked her, and she sent by her servant 
Jamboovien 1,000 rupees. 


There is nothing improbable in this ac- 
count. The witness says it happened about 
fourteen years ago. He was examined in 
August 1856, and, on referring to the bond, 
it appears that 1,000 rupees were paid in 
May 1842. 


This statement is confirmed by another 
witness at page 24, and other applications 
to.the appellant, and similar answers by 
him, are sworn to by other witnesses. 


Nothing is more likely, therefore, than 
the account which is given in the evidence 
that, in 1845, 1,000 rupees only having 
been paid in respect of the bond, a written 


demand of payment should be made on the ' 


appellant; and that he should make in 
writing an answer to the same effect with 
that which he had given verbally on several 
previous occasions. A letter is accordingly 
produced and proved, dated the Lith March 
1845, with the signature of the gppellant, 
which contains a distinct recognitign of the 


plaintiff’s demand, and the same exouse for | 


non-payment, which he had previously offer- 
ed, viz. that his mother was still in pos- 
session of the zemindary ; that the dispute 
between them was not settled, and that he 
had, therefore, no power to discharge the 
debt, He then distinctly states that, on en- 
quiry, he finds that the bond which the 
plaintiff holds is genuine. 


Now, it is said that this letter is a for- i 78% 


gery, but there does not appear to their 
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The inference drawn from the evidence 
in both the Zillah Court and the Sudder 
Adawlut hag been that this bond was given 
for debts, which the defendant, as ownor 
of the zemindary, might be liable to pay, 
and that by his own acts he has admitted 
that he actually was liable to the payment, 
and their Lordships entertain no doubt that 


stances, to allude to the law upon these 
subjects as laid down by this Board on the 
case in the 6 Moore, Ind. Ap., 393, with 
respect to the power of the manager of an 
estate on the part of an infant to charge it, 
for no question of law arises in this case 
when the facts are understood, 


Their Lordships will have no hesitation 
in advising Her Majesty to affirm the de- 
cree complained of, with costs. 


An objection was taken as to the plaint- 
iff’s right to sue on the bond, but that objec- 
tion was sufficiently answered by the re- 
spondent’s Counsel at the hearing. 


The 18th March 1861. 
present : 


Lord Kingsdown, Judge of the Admiralty 
Court, Sir E. Ryan, Sir L. Peel, and Sir 
J. W. Colville. 


Zemindary (Perpetual lease of dis- 
tinct portion of)— Section 8 Regu- 
lation XXV. 1802, Madras Code. 


On Appeal from the Sudder Dewanny 
Adawlut of Madras, 


Vencataswara Naicker, Zemindar of Yetha- 
pooram, 


versus 
Alagoomoohoo Servacaren. 

A pee lease of a distinct portion of s zemin- 
dary is not a transfer within the meaning of Secuon 
8 Regulation XXV. 1802, Madras Cod 

Tis appeal arises in a suit brought by the 
respondent to establish a claim to bold in 
perpetuity, ata fixed rent, certain villuges 
forming part of the zemindary of Yethapoo- 
which belongs to the appellant, 


The Civil Court of Tinnevelly, in which 


e. 


Lordships to be any eyidence whatever to | the suit commenced, decreed in favor of the 
support the charge, nòr any the least im- | pluintiff’s title, aud that judgment hns been 


probability in such a letter, onder the cir- 
cumstances, having been written. 


confirmed by the unanimous opinion of the 
Judges of the Sudder Adawlut of Madras, 


P 
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The zemindary in question is of great ex- 
- tent, comprising above 100 villages ; the 
claim of the respondent extends to fifteen of 
them. 


The case of the respondent is that he and 
his ancestors have had some right or interest 
in those villages, or the district in which the 
villages now exist, for a very long period, 
long antecedent to the establishment of the 
English authority in the country, and that 
wHen the English authority was established 
in 1803 a grant of the whole zemindary, 
without noticing the rights of the respond- 
ent’s family, was mede ata fixed jumma to 
the appellant’s ancestor. 


That in order to secure such rights, with- 
out disturbing the grant of the zemindary, 
an agreement was made in the year 1805 
between his ancestor and the then zemindar, 
by which it was settled that the respondent’s 
ancestor and his descendants should hold the 
fifteen villages in question-on a Outtoogoo- 
tagay lease, or, in other words, should hold 
them in perpetuity at a low fixed rent pay- 
able to the gemindar; and that such rent was 
fixed at 1,940 pons, being, in fact, the propor- 
tion of jumma, which was assessed upon 
them by the Government. 


The respondent alleges that he and his 
ancestors remained in possession of these 
villages under this agreement for many years 
till he was turned out of possession by the 
appellant in the year 1848. 


The case of the appellant is an extremely 
simple one. He alleges that the case set up 
by the respondent is a pure fiction; that 
the documents which he produces in support 
of it are mere forgeries ; that the plaintiff’s 
possession began in the year 1814, under a 
lease on tara, or, in other words, an ordinary 
tenant-lease, at a rent agreed upon ; that 
such lease was, from time to time, renewed 
for different periods, the last of such leases 
being .made on the 29th July 1836, for 
twelve years, on the expiration of which the 
plaintiff, having no longer any right to the 
property, was turned out of possession. 


In support of his case, certain instruments 
purporting to be counterparts of these leases 
are produced, and it is admitted that, if they 
are genuine, they are quite inconsistent with 
the right alleged by the respondent. 


., There is clearly on either on one side 
or the other ; and both of the Courts below, 
who had’ the documents before thom, have 


ro 
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concurred in attributing the forgery to the 
leases produced by the appellant. 


It would be a strong measure for theit 
Lordships, upon a question of fact to reverse 
a decision founded, at least in part, upon am 
examination of the documents themselves, in 
which all the Judges below came to the same 
conclusion. At the same time, cases may 
exist, warranting such a course, and one was 
mentioned at the Bar in which this Board 
did actually adopt it. The question is, whe- 
ther such a case has been made ont by the 
appellant. 


No doubt the onus was on the respondent, 
who was the plaintiff, to prove his case. 


REPORTER. 


Let us see, then, what the evidence où 
each side was. 


The first instrument produced was a deed 
on copper, dated in 1557, and purporting to 
contain a grant of the district in question to 
an ancestor of the respondent. It was pro- 
duced by the respondent, who was the pro- 
per person to have it in his custody, andl 
some objections alleged to exist upon the 
face of it, as if it had borne to be executedt 
by a person not then enjoying the sovereignty 
of the country, seem to have been removed 
by the diligence and exact investigation of 
Mr. Mackeson. l 


Many other documents were produced, 
beginning in the year 1712, and bearing 
different dates in 1747, 1749, 1777, 1779, 
and 1789, ail showing dealings with the prp- 
perty by ahcestors of the respondent. 


Itis said that there is no proof of these 
papers ; they are all ofa date which excludes 
the possibility of direct proof ; but they are 
proved by the production itself to come 
from the pgssession of the plaintiff, and the 
want of Ppronel proof that they were found 
in his puniment-room, cannot be regarded am 
of any importance in a suit of this descrip- 
tion. 


It is contended, however, that they are, if 
genuine, inconsistent with the case now 
made by the respondent, because the originali 
grant appearing to be rent-free, it is impro- 
bable that the respondent’s ancestor could 
ever have accepted a lease, charging him with 
a rent, and yet such is the nature of the 
lease now set up as the foundation of the 
respondent’s title, _ 


But the documents produced show that, 
whatéver might be the case originally, there 
was in 1712 a certain tribute payable by the 
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whole zemindary, of which one-sixteenth 
part was apportioned to the respondent’s 
district. 

The Judges below placed no reliance on 
these documents, not, so far as appears, be- 
cause they disbelieved their genuineness, 
which their Lordships see no reason to 
doubt, but because they held them to be im- 
material to the plaintiff's case. They are, 
however, of some value as matter of induce- 
ment, showing the probabilities of the state- 
ments made by the opposite parties. 


The next document, which the plaintiff 
puta in evidence, is the instrument on which 
he rests his claim. It is a paper writing, 
alleged to be signed on 5th August 1804, by 
the then zemindar of Yethapooram, and 
addressed to the ancestor of the respondent 
in these terms :— 


“ As I have leased out to you fifteen Cut- 
toogootagay villages’ (it then enumerates 
them) “attached to Cuttalangolam division, 
under a deed, for the fixed rent of 1,940 
pons, you should, without delay, continue to 
pay every year the said amount into the 
Treasury of the Yethapooram Cutcherry, 
and yourself, your son, and grandson can 
enjoy the said fifteen villages for ever, paying 
the kist amount thereof.” 


Supposing this document to be genuine, 
of course, there is an end of the case. It is, 
however, alleged by the appellant to bea 
forgery, 
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The direct evidence in support*of it is not 
very sutisfactory ; it is spoken to by several 
witnesses, who profess to have seen it, and to 
remember its execution nearly fifty years 
before, on whose testimony, however, no 
great reliance can be placed; but if the 
dealing with, and possession of the estate 
has been consistent with the instrument, its 
date sufficiently accounts for the absence of 

tter direct testimony. É 







e next document, in point of date, is a 
age, dated in 1811-12, made by the 
grand-father ofthe respondent, toa person 
named Pillay, ofa portion of this property 
for a term of ten years. 


The mortgagee is sworn by two witnesses 
to have been in possession under this instru- 
ment, and, when the debt was satisfied, to 
have returned the deed to the mortgagor 
(pp. 94 and 95). . 


Now, the date of this instrument is more 
than two years before, as the appellant 
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alleges, the respondent’s family had anything 
to do with the property. 

In addition to this, there is the testi- 
mony of many old witnesses that the ances- 
tors of the respondent had been in posses- 
sion of this property for very many years 
and long before the period assigned by.the 
appellant for the commencement of such 
possession. The office of Servegar appears 
to be one of authority, implying the com- 
mand of 100 men, and it is shown to bhve 
been held in this zemindary for a very 
long series of years by the family of 
the respondent, and it is further shown 
that the grant of lands in Cuttoogootagay, or 
Java-tha, isa usual mode of remunerating 
such services. 


The case, therefore, of the respondent is 
probable and consistent, 


But the evidence goes a great deal farther 
and shows very clearly, in the opinion of 
their Lordships, that the title of the re- 
spondent has been repeatedly admitted by the 
ancestors of the appellant. 


The lessee seems not to have been very 
punctual in the payment of his rent, and, in 
the year 1822, the zemindar found it neceg- 
sary to apply to the Collector at Tinnevelly 
to enforce paymeut, and he presented an 
urzee on the 27th November 1822 to Mr. 
Hudleston, the then Collector. 


The urzee in question comes from the 
Collector’s office ; it is open to no suspicion, 
and it is of itself sufficient to disprove the 
appellant’s case, and to afford a strong con- 
firmation of the statements of the respond- 
ent. 

It is found at p. 101 of the Appendix, and 
is to this effect :— 

“ Fourteen villages in Cuttalungolam di- 
vision, attached to the zemindary, which was 
obtained by my late father from the Honor- 
able Company, were given to Alagoo Moot- 
too Savykaran, son of Alagoo Mootoo Survy- 
karan, of the said Cuttalangoolam, for his 
maintenance at a jumma of pons 1,959 a year, 
which was paid by him, and, after him 
by his son, Alagoo Moottoo Sarvykaran, in 
fact, up to the 992 Aundoo (this date cor- 
responds with the year 1816); but he had 
entirely discontinued the payment of the 
same for the Aundoo 993 and 994, though 
he was holding out mere promises when- 
ever demands were made for it; the balance 
due by him from the Aundoo 994 to 997, 
amounts to about pons 1,541, and fanams 
58.” 
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This is a statement, therefore, that the 
villages had been granted to the ancestor 
of the respondent for his maintenance at a 
fixed jumma, and that up to the year 1816 
the rent had been regularly paid by the 
grantee and by bis son, and yet it is now 
pretended by the appellant that the re- 
spondent’s ancestor first came iuto possession 
of the property in 1814, and then under an 
tjara lense. It is clear that this statement 
refers to the payment of rent for a consider- 
able period, and could not menn a payment 
for two years. There is evidence, indeed, 
that the person to whom this grant is 
suid to have been made, and who is 
represented to have paid rent under it, died 
in 1808, 

The zemindar then prays that the pro- 
perty of Alngoo Moottoo may be attached to 
pay this demand. 

There is another document less strong, 
but, as far as it goes, confirmatory of the 
plointifi’s case. 

It is found in an order of Mr. Bird, the 
Collector, made in the year 1845, at which 
time disputes had arisen with respect to the 
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It appeared, however, very clearly that 
the 1,904 pous was a misprint for 1,940, 
and that the diference between 1940 and 
1959 odd was accounted for by the addition 
of shroffage. 

The representation of the appellant that 
the division of the zemindary claimed by the» 
respondent contained-only thirteen villages 
at the period when his title commenced, and 
that two of them were added afterwards, is 
clearly disproved by the public accounts for 
the year 1802, showing that at that time 
Cuttalangoolam was a known district held 
on Cuttoogootagay, containing the fifteen 
villages of which it now consists, and was 
subject to an assessment of 1,000 pagodas. 

It is said, however, that whatever may be 
the respondent’s right in poiat of fact, he 
ig precluded from recovering by an objection 
of Law, viz. that the plaintiff's title is not 
registered according tothe Madras Regula- 
tion XXY of 1802, s. 8; and it is said to 
have been settled in India that, although an 
instrament not registered may be good 
ngainst the zemindar who executed it, the 
successor is not bound by it. 

The language of the Regulation would 
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boundaries of some of the villages in the! seem to apply to questions between the 


zemindary, and, amongst others, of villages 
in the district of Cuttalangoolam, the dis- 
trict claimed by the respondent. 

This order mentioned that the zemindar 
had submited an urzee, stating that he had 
nothing to do with certain lands therein 





zemindar and the Government, and to have 
been framed with a view of preventing a 
severance of the zemindary without public 
notice to the Government. It is not very 
obvious upou what principle it can be held 
that an instrument good against the party 


mentioned, “ which are in the enjoyment of { making it is bad against an heir, if the ay- 
the Merassidars of Cuttalangoolam, to whom : cestor had an absolute power of alienation. 


he had leased it out under Cuttoogootagay 
tenure.” 

There is abundant other testimony in stup- 
port of the respondent’s case, and in direct 
contradiction of the appellant’s, but it is 
useless to pursue it further. Their Lordships 
have not the slightest doubt that the Court 
below could have arrived at no other con- 
clusion than that the case set up by the 
appellant was based in fraud and perjary, 
and that, as far as the facts are concerned, 
the plaintiff had completely established his 
claim. 


It is hardly worth while to n 
jections taken to the plaintiff’s documents. 


First it was said that the sum mentioned 
in the paper of 1805 (1,904 pons, as printed 
in the records) differed from the actual rent 
of 1,959 pons and some fanams actually 
paid. 


If the successor is, as we should term it, a 
remaiuder,man, or claiming by a title, which 
the ancestor could not defeat, the case, of 
course, is different. 

But their Lordships are of opinion that 
there is fn this caseno ground for the ob- 
jection. #This isnot an alienation of the ze- 
mindayy, or any partofit. Itisa perpetua 
lease of distinct portion of the zemindar 
which constituted a distinct portion bef, 
the appellant’s title to the zemindary 
crued ; and such an estate could not, wi 








: great violence to the language, be consider- 


ed as a transfer within the words ofthe Re- 


otice the ob- gulation. The title of the respondent has 


been recognized not only by the zemindar,, 
who treated it, but by subsequent zemindars, 
and there has been a possession under it of 
above fifty years. 

Their Lordships willadvise Her Majesty 
to affirm the judgment complained of, with 
costs. 
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The 16th November 1865. 
Present : 


“The Hon’ble C. B. Trevor, H. V. Bayley, 
and G. Campbell, Judges. 


Right of way. 
Case No. 471 of 1865. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Dacca. 
dated the 17ih December 1864, reversing 
a decision passed by the Moonsiff of that 
District, dated the 30th June 1864. 


Goluck Chunder Chowdhry (Plaintiff) 
Anpellant, 


versus 


Tarinee Churn Chuckerbutty and others 
(Defendants) Respondents. 


Baboo Onoocool Chunder Mookerjee for 
i Appellant, 


Baboo Upprokash Chunder Mookerjee for 
Respondents. 

HeLD by the majority of the Court (Campbell, J. 
ee that a right of way over landis ordinarily 
a right of passing, and not a general right to pass 
Krom one point to another point. 

Bayley, J.—PLaintirr sues for the right 
vf way by a particular road. The defendant 
denies the right, and states that there are 
kwo other roads over defendant's land by 
which plaintiff has permission to pass. 


The first Court found, as a fact on the evi- 
mence, that plaintiffs right of way by the 
arficular road he claimed was proved. 


The Lower Appellate Court, not going 
into that question, held that, as defendant 
zave plaintiff the option of pa-siug by two 
sther lines of rond, the plaintiff could not 
ave a decree for the particular right of 
way he claims. 


I think the Lower Appellate Court is 
wrong, It should have found whether plnint- 
ff had the particular right of way «which 
plaintiff claimed or not. If plaintiff had, it 
should have been decreed to him. 


I would remand the case to be re-tried 
with reference to this remark, 


Campbell, J.—In my opinion a right 
of way over another man’s land is not a right 
Oo a particular route, but a right to pass 
wrom one point to another point. If the 
oassers have established several different 
paths from one point to the other point, I 
chink that the owner-of the land may re- 
uce them all to one path : provided that the 
sonvenience of the passers-by and the right 
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of easy passage are not curtailed. In this 
case it seems to be admitted that the land is 
the defendants’, and I think that the first 
Court took a right view in evquiring—first, 
whether the plaintiff had a right of way ; 
and secondiy, whether the exercise of that 
right was injuriously abridged by the stopping 
of one of several alternative ways. I would 
remand to the Lower Appellate Court to try 
those two issues. 


Trevor, J.—The plaintiff in this case sued 
to establish his right of way over the de- 
fendant’s land in a particular locality. 

The defendant denies the plaintiffs right 
of way in the locality claimed by him, inas- 
much as there are two other roads by which 
the plaintiff can reach his house. 


The first Court gave plaintiff a decree, 
thinking that his right of way in the parti- 
cular spot pointed out by him was proved. 
The Principal Sudder Ameen observed that, 
as it appears that plaintif has two other 
roads lending to his house, which defendant 
does not object to keep open, his requiring 
a third road is a mere piece of spite. He, 
therefore, dismissed the plaintiff's claim. 

On coming up to this Court in special 
appeal, two learned Judges differed in 
opinion as to the particular direction that 
should he given to the Lower Appellate 
Court, though both coincide in the opinion 
that the Principal Sudder Ameen’s order 
could not stand, and that the case should be 
remanded. Mr. Justice Campbell thought 
that a right of way over another man’s land 
is not a right to a particular route, but a 
right to pass from one point to another point ; 
and that, if the passers have established 
several different paths from one point to the 
other, he may reduce them all to one path, pro- 
vided that the convenience of the passers-by 
and the right of easy passage is uot curtailed. 
He proposed, therefore, that the case should 
be remanded to try—frsé, whether the plaint- 
iff had a right of way ; and secondly, whether 
the exercise of that right was injuriously 
abridged by the stopping of oue of several 
alternative ways. 

Mr. Justice Bayley, on the other hand, 
was of opinion that the Lower Court should 
have found whether plaiutiff had the parti- 
cular right of way which plaintif claimed 
or not, and, if plaintiff had, it should have 
been decreed to him. He proposed, there- 
fore, to remand the case to try thie issue. 

In consequence of this difference of opi- 
nion, the matter has been referred to a third 
Judge. 
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A right of way over another man’s land 
ig an easement which arises either by grant 
of the owner of the soil, or by prescription 
which supposes n grant, or from necessity ; 
and theright, it has been observed, imports 
exvi termini aright of passing in a partiou- 
lar line, and not the right to vary it at plen- 
sure. This would be an abuse of the right, 
and it might be an ineonvenience to the 
owner of the land charged with the eange- 
ment, 


The plaintiff in the present case claims, it 
would appear, a tight by prescription to 
pass over defendant’s land by a particular 
line or way to his own house. The right 
evidenced by continuous enjoyment of itis 
the foundation of his present claim. He has 
either this right or nothing. The leave and 
license given by the defendant to plaintiff to 
pass over the defendant’s Innd in other places 
may be generally convenient to the plaintiff 
and the public, but it is not the right which 
plaintiff seeks to establish, and which, if 
established, can only be Jost by abandonment 
or non-user. It seems to me, therefore, that 
the view adopted by Mr. Justico Bayley is 
correct, and I coincide with that learned 
Judgein the order of remand proposed by 
him. 


The 16th November 1865. 
Present: 
The Hou’ble ©. B. Trevor, C. Steer, and E. 
Jackson, Judges. 


wes jndicata—Suit for joint liabi- 
lity under bond against several— 
Former suit for personal Hability 
against one. 


Case No. 277 of 1864. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Cuttack, 
dated the 30th April 1864. 


Ramnath Roy Chowdhry (Plaintiff) 
Appeliant, 


VETSUS 


Chunder Sekhur Mobapattur (Defendant) 
Respondent. 


Baboo Romanath Bose for Appellant. 


Baboos Tarucknath Sein and Obhoy Churn 
Bose tor Respondeut. 
Suit laid at rupees 10,911-13 


Hero by the majority of the Court (Steer, J. dis- 
enting) that Section 2° Act VIII of 1859 does nci 
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bar a suit to enforce a joint liability under a bond 
against several persons, where the object of the 
former snit was to make one of such persom 
alone liable, 


Jackson, J.—Tue plaintiff in this suit 
Ramnath Rov, lent to the defendant, Chun. 
der Sekhur Roy rupees 4,500; and, in a for 
mer suit upon the bond executed by Chunde 
Sekhur Roy, obtained a decree, and, in exe 
cution of that decree, attached, preparatory t» 
sale, Killah Kokal which was the joint estat. 
of Chunder Sekhar Roy and his three bro 
thers. The brothers objected to the sale o 
their shares, as they had not been parties t» 
the suit, and their objections were allowedl 
The plaintiff, thereupon, instituted a regula 
suit to have those proceediugs in executio» 
of decree set aside, and the estate of th 
brothers declared responsible for the lon» 
taken by Chunder Sekhur Roy, on th 
ground that that loan was entered into fo 
the purpose of paying the Government re 
venue of the estate belonging to all th 
brothers, On that occasion the Princips 
Sudder Ameen held that the plaintiff ha 
not proved the ground upon which he ha 
sued the brothers of Chunder Sekhur Roy 
and dismissed the suit. The plaintiff ap 
pealed to this Court which (present Justice 
Norman and E. Jackson) ruled that 
was quite immaterial to enquire into tk 
ground on which the suit was preferred, 
it was evident on the face of the plaint, an. 
the facts as put forward by plaintiffs, tha 
even if he was able to prove them, he woul 
still not be entitled to the relief which } 
sought for, viz. to have the order passed x 
execution of decree set aside, and the who’ 
of Killah Kokul put up to sale in exeentic 
of that decree. The plaintiff now brin; 
this third suit, in which he claims to recovu 
from the prothers of Chunder Sekhur Rc 
the balance still remaining due to Lim of tl 
loan which he states was taken by all tH 
brothers, though nominally by Chund- 
Sekhar Roy. The Principal Sudder Amet 
has rejected this plaint summarily, becav 
he considers that the plaintiff’s cause . 
action, as against the brothers, was tried L 
him in the former suit, and was dismisse 
and that his judgment was confirmed on s 
peal. From this summary order of rejectin 
tho plaintiff now appeals. I would rever. 
that order, and direct the Principal Sudd 
Ameen to try the case upon the merits. 
is true that the Principal Sudder Ameen di 
in the former case,’ try the issue which 
now raised between the plaintiffs and Chu 
der Sekhur Roy’s brothers. But this Cour 
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hy its decision on appeal, if not direct- 
y, at least impliedly, ruled that, look- 
Kng to the relief which the plaintiff then 
slaimed, that issue was not one which arose 
‘no that suit, and which was not material to 
t, inasmuch as even if the plaintiff was en- 
itled to a decree upon it, he could not ob- 
Fain the relief he sought for. This Court, 
nocordingly, did not proceed on appeal to try 
whether the judgment of the Principal 
Sudder Ameen on that issue was correct or 

; and, though it confirmed the final order 
of the Principal Sudder Ameen, it by its 
Kudgment virtually set aside the judgment 
of the Principal Sudder Ameen on the issue 
ïn question, not on the merits, but on the 
ground that it wns not one which arose in 
Khe suit. The plaintiff isa, therefore, in my 
opinion fully entitled now to a decision on 
he merits on the issue as to the linbility of 
ie brothers which does fairly arise in this 
wit in which he could obtain the relief 
wvhich he seeks for if he can obtain judg- 
ment on that issue in his favor. 


Steer, J.—The plaintiff sued the defend- 
ant, Chunder Sekhur, on his bond, and got a 
Hecree. In execution of that decree he 
mttached the whole Killah Kokul as the pro- 
erty of Chunder Sekbur. The brothers of 
Shunder Sekhur, the other defendants in 

his suit, preferred a cluim to a share in the 
Cillab, and objected to the sale of it for 
Jhander Sekhur’s debt. The Court execut- 
ing the decree allowed the claim, and re- 
«arsed the property from attachment. The 
slaintiff then brought another suit against 
-he defendant in the present suit, to set 
aside the Miscellaneous order of the Court 
massed in the execution case, and to have his 
‘ight declared to sell the whole Killah in 
scution of his decree. The Prigeiyal Sud- 
Her Ameen, holding that the property of the 
Nefendauts, other than Chunder Sekhur the 
eudgment-debtor, could not be sold iw exe- 
sution of a decree against Chuuder Sekhur, 
Kismissed the suit,and the High Court also 
lismissed the appeal against that order which 
Mhe plaintiff preferred. 


The plaintiff now brings this third suit 
upon his original bond, and seeks to have it 
Keclared that the brothers of Chunder Sekhur 
many be declared liable for the debt upon the 

id together with Chunder Sekbur. 


Again the Principal Sudder Ameen has 
Kismissed the suit, holding that it is a cause 
vhich had already been heard aud deter- 
aired. The plaintiff appeals. 
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From the above recital it will be seen 
that the present suit is the third one upon 
the same cause of action, namely, the bond. 
In the first suit Clunder Sekhur was ad- 
judged to be liable on the bond. In the 
second suit it was adjudged that the decree 
against Chunder Sekhur could not bo ex- 
ecuted against the property of his brothers, 
and now in this third suit, the plaintiff 
sues Chunder Sekhur and his brothers to 
obtain against them a decree declaring them 
liable to pay the defendant upon the bond. 


It is my opinion that the Civil Court can- 
not entertain the suit. Itis a suit upon the 
bond, and that is a cause of action which the 
Court in the plaintiff's first suit has already 
disposed of by declaring Chunder Sekhur 
liable to pay the defendant upon the bond, 
The liability of the brothers to pay the debt 
upon the bond was alao in effect tried in the 
second suit of the plaintiff, and it was held 
that they were not liuble. 


In this view I would uphold the decision 
of the Principal Sudder Ameen, aud dismiss 
the appeal with costs. 


Trevor, J—The plnintiff, appellant in 
this ense, sued in the first instance Chunder 
Sekhur Hury Chunder Mohapaitur for 4,500 
rupees due under a bond with mortgage 
on 8 annas of Pergunnoah Chobishpore, Killnb 
Kokul, executed by him, and obtained a 
decree against him on the 80th August 1858. 
In execution he attached the whole of 
Killah Kokul on the allegation that the 
bond, though in the name of Chunder Sek- 
hur, was executed for the benefit of the four 
brothers to whom that property belonged , the 
three brothers of Chunder Sekhur objected 
to this proceeding, urging that they were 
not purties to the suit, that Chunder Sek- 
hur alone was liable under the decree, ond 
that only 4 annas of the property belonged 
to him, the remaining 12 forming their 
shares. On the 3lst May 1859, on sum- 
mary appeal, the late Sudder Court allowed 
their objection. 


Plaintiff then sued the four brothers in the 
Civil Court for the recovery of the balance 
due on the first decree, with interest, by the 
reversal of the above suinmary order declar- 
ing only 4 annas of the property liable to 
sale by an order for the snle of the remain- 
ing 12 annas of the zemindary Killah 
Kokul, The first Court dismissed the 
plaintiff’s claim, the Principal Sudder Amecn 
remarking that, even if tt be admitted that a 
portion of the sum covered hy the bond was 
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expended for the ‘benefit of the defendant, 
“ still, when the bond does not contain the 
siguature and consent of the objecting de- 
fendants, and the said defendants have not 
admitted the defendant in any Court, they 
cannot be held liable zo the plaintiff for the 
debts incurred by the said Chander Sekhur.” 
He, therefore, dismissed the plaintiff’s suit, 
and on appeal the High Court affirmed that 
order, remarking that it was quite immaterial 
to enquire into the ground on which the suit 
was preferred, as it was evident on the face 
of the plaint, and the facts as put forward by 
plaintiff, that, even if he were able to prove 
them, he would still not be entitled to the 
relief for which he sought, viz. to have the 
order passed in execution of the decree set 
aside, and the whole of Killah Kokul put 
up to sale in execution of that decree. 


Plaintiff now again sues the four brothers 
under the bond executed by Chunder Sekhur 
for the balance remuining due under it, ex- 
cluding the amount realized by the execution 
of the first decree against Chunder Sekhur, 
on the allegation that the sum borrowed was 
a joint debt, and, therefore, that all the bro- 
thers are liable ; and the question now before 
me is whether the suit will lie or not. 

The first suit was a personal one against 
Chunder Sekhur for the whole amount cover- 
ed by the bond ; the decree was algo a per- 
sonal one against him, and consequently, in 
execution, only the property of the debtor 
was or could be sold. It follows that the 
second suit to have that decree declared a 
joint liability, which was clearly only a per- 
sonal one against Chunder Sekhur, could not 
either in point of form or matter succeed. 
Plaintiff, therefore, now reverting to the 
bond, sues to have the liability under it de- 
elured a joint one, which, in the first instance 
at his suit, was declared a personal one as 
agninst Chunder Sekhur alone. 

The cause of action and the parties in the 
two suits are not the same, In the first the 
non-payment by Chunder Sekhur was the 
cause of action, nnd he was the sole defend- 
aut; in the present the non-payment by all 
the persous who are defendauts is the cause 
of action, and the four orothers are defend- 
ants It appears to me, therefore, that Sec- 
tion 2 of Act VIII cf 1859 is no bar to the 
present action, but that the plaintiff is quite 
at liberty to try to make that a joint liability 
agninst all the brothers in the present suit 
which he made only a several liability against 
Chunder Sekhur in the first. Whether he is 
likely to succeed or not in his snitis a matter 
with which 1 have no concern at presout. 
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Agreeing, therefore, in the opinion ex- 
pressed by Mr. Justice Elphinstone fJackson, 
I with him remand the case to the Principal 
Sudder Ameen, with direction to him to try 
whether the four brothers are jointly liable 
under the bond or not, and, after having 
taken the evidence produced by both parties, 
pass such orders in the case as justice seems 
to require. 


The 17th November 1865. 
Present: 


The Hon’ble C. Steer and J. B. Phear, 
Judges. 


Government lands—Grant of Pottah. 
Case No. 1886 of 1866. 


Special Appeal from a decision passed by 
Mr. M. A. C. Shawe, Judge of Sylhet, 
dated the 21st March 1865, affirming a 
decision of the Moonsiff of Russungunge, 
dated the 26th November 1964. 


Sheikh Hazari and another (Defendants) 
Appellants, 


VETsus 


Khanoo Mirda and others (Plaintiffs) 
Respondents. 


Baboo Otool Chunder Mookerjee for 
Appellants. 


Baboo Rajendernath Bose for Respondents. 


A Collector is not bound to grant a pottah of Gov- 
ernment lands to the party in possession. 

Bots Courts below find that the lands 
in suit were granted to the defendants ‘by 
the Collector onder a genuine pottah, but 
they add that at that time the plaintiffs were 
in possessfon of thesame lands. The Courts 
appear further to find that the said lands 
were Government lands, which the Collect- 
or had,power to dispose of, and which 
certainly did not belong to either party tc 
the suit. Notwithstauding this state of facts, 
the decrees below are made in favor of the 
plaintiffs on the ground that the Collector 
was bound tu grant the pottah to the party 
in possession, and that, therefore, the defend. 
ant’~ pottah was inoperative. We are un- 
aware of any law which obliged the Collect- 
or in such a case as this to grant a pottab 
under all circumstances whatever to the 
party in possession, and we see nothing im 
the fucts found by the Courts, which renders 
void the pottah granted by the Collector tc 
the defendunts. It is, therefore, a legal do. 
cument of title unimpeached, and must pre- 
vail. The decree of the Lower Appellate 
Court is therefore reversed with coats. 
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The 17th November 1865. 
Present : 


The Hon’ble C. B. Trevor and G. Campbell, 
Judges. 


Lakheraj (Resumption or Assessment 
of invalid)—Limitation (Act XIV of 
18589). 


_ Case No. 637 of 1864. 


Application for Review of Judgment passed 
by Justices C. B. Trevor and G. Camp- 
bell, on the 19th August 1864, in Spectal 
Appeal, No. 1880 of 1863. 


Dhunput Singh (Plaintiff) Petitioner, 
versus 
‘Boojah Sahoo (Defendant) Opposite party. 
Mr A. F. Lingham for Petitioner. 


Baboo Bance Madhub Banerjee for Opposite 
party. 

In a suit bought, after Act XIV of 1859 came 
into operation, to resume or assess invalid Jakheraj 
cieated subsequent to 1790, the aullum tempus Clause 
of Section 10 Regulation XIX of 1793 is not appli- 
cable, but either Clanse 14 or Clause- 12 of that Act, 
limiting the period of suit to twelve years, applies, 


Tus suit was instituted in July 186%, and 
was admittedly brought after the Inpse 
of 12 years from the date on which the plaint- 
iff’s cause of action accrued ; and the Lower 
Appellate Court has found that the defendant’s 
tenure was created after the Decennial Settle- 
inent. The point then, which we have to de- 
termine is whether, under these circumstances, 
the case is barred under Claus@14¢ Section 1 
Act XIV of 1859. 

This Court ‘by its decision in thp case? 

“Weekly Reporter Of Sonnatan Ghose and 
Vol. I, pase 81. others, defendants, appel- 
lants, versus Moulvie Abdool Furar, plaint- 
iff, respondent, held that, notwithstanding the 
ennetment of Section 28 of Act X of 1869, 
suits to resume lands held as mai from a 
period subsequent to the Decennin] Settlement 
could be instituted in the Ordinary Civil 
Covrts which have a concurrent jurisdiction ; 
and in the sume case it was held by a Full 

t Weakly Reporter, Bench on the 22nd Febru- 
Vol. HI, page 205. aryf 1865, that a suit 
brought before the Ist July 1862, under Sec- 
tion 10. of Regulation XIX of 1798, to 
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assess or resume invalid Inkhera} crented sub- 
sequent to 1790, is exempt from limitation, 
when the plaintiff, on whom the onus rests, 
shows that the grant was subsequent to 1790, 
and that that law including a nullum tempus 
Clause really applies. 


The present suit was instituted in July 
1862, subsequent to the date on Which 
Act XIV of 1859 came into operation, and 
we have to consider what effect then this law 
had on the previous state of things. . 

By Section 4 it is enacted that no suit 
shall be muintained in any Court of Judien- 
ture within any pnrt of the British territories 
in India in which this Act shall be in force, 
unless the same is instituted within the pe- 
riod of limitation hereinafter made applicable 
to a suit of that nature, any Law or Regula- 
tion to the contrary notwithstanding. It 
seems clear, then, that if any provision in 
Act XIV of 1859 be applicable to a suit of 
this nature within the period then under 
its comprehensive terms, the nullum tempus 
Clause of Section 10 Regulation XIX of 
1793 is over-ridden and virtually rescinded. 

Now, what is the nature of the suit before 
us. It is either a suit for the resumption or 
assessment of lakheraj or rent-free land—or, 
if there be any question on that point, it is n 
suit for the recovery of an interest in im- 
moveable property which has been illegally 
alienated. Ifit be the former, under Clause 1-4 
Section 1, it will bo barred unless brought 
within twelve years from the time when the 
title of the person claiming the right to re- 
sume and assess the land, or some person under 
whom he claims, first-accrued ; if it be the 
latter, it will, under Clause 12 Section 1, be 
barred unless brought within a period of 
twelve years from the time the cause of sac- 
tion arose. The result will consequently be 
the same, whatever may be the view we adopt 
as to the nature of the case ; and the Law of 
Limitation in such cases, when brought in the 
ordinary Civil Court, will be identical with 
that laid down in Section 28 of Act X of 
1859 for suits of this nature when brought 
before the Collector’s Court. 

This view leads us to the same result as to 
the period of limitation applicable to such cases 
with that reached by the learned Judges in 

t Weekly Reporter, the caset of Kisto Mo- 
Val. III, page 33. hun Doss Bukshee, de- 
fendant, appellant, versus Joy Kishen Moo- 
kerjee, plaintiff, respondent. Nothing there- 
fore remains for us but to declare the plaintiff 
out of Court, and to dismiss his suit, decreeing 
this special appeal with costs. 
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The 17th November 1865. 
Present : 


The Hon’ble C. B. Trevor and G, Camp- 
bell, Judges. 


Alluvial Lands. 
Case No. 3176 of 1864, 


Special Appeal from a decision passed by 
the Judge of Dinagepore, duted the 19th 
July 1864, affirming a decision passed 
by the Sudder Ameen of that District, 
dated the 20th December 1861. 


Chunder Monee Chowdhrain (Plaintiff) 
Appellant, 


versus 


Sreomuttee Chowdhrain (Defendant) 
Respondent. 


Baboo Onoocool Chunder Mookerjee for 
Appellant. 


Baboo Romesh Chunder Mitter for 
Respoudent. 

The mere fact of the Julkur right of fishery being 
in another party does not take a case out of Clie 
4 Section 4 Regulation XI of 1825, according to 
which, in small and ahallow rivers, the beds of which 
are private property, chu:s thrown up belong to 
the proprietor of the bed of the river; as distinguisned 
from Clanse 1 of the same Section, according to 
which, in rivers not sinall and shallow, and the 
ownership of individuals in the beds of which has 
not been re-organized but remains in the publ c, churs 
thruwn up are an increment to the tenure of the 
ripmian owaer to whose land or estate ıt 18 annexed. 
In the one case the owneiship cf the bed of the 
river, in the other riparian ownership, caries with 
it the right to the accrotiou. 

Tas case wus remanded by the High 
Court to the Judge of Dinagepore, in order 
that he might determine whether the land 
in suit is a new accretion of plaintiff's es- 
tute, or is a portion of the bed of the river 
as it existed at the time of the Deceunial 
Settlement, ond might then apply to the 
facts found the provisions of Regulation XI 
of 1825. 


The Judge in his judgment remarks— 
“ Itis, I think, sufficiently clear from the 
“ record that the laud is a new accretion, 
‘“Canddid not exist at the time of the De- 
* cenninl Settlement, and tn such case, if the 
“& Ahar were a large deep river within the 
“meaning of Clause 1 Section 4 Reguln- 
“ tiun XI of 1825, separating decisively thie 
‘land in question from defendant’s zemin- 
“ dmy, plaintiff’s claim to it would be in- 
‘‘ disputable ; but as the Alar is, as is well 
“ known by the Court, a small aod shallow 
“stream, not navigable for a considerable 
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“period of the year for boats even of the 
*‘ sinallest size, the case must be decided by 
“the provisions of Clause 4 of the above 
“ Section, which declares that churs formed 
“in such streams shell be the property of 
“ the owner of the beds of the rivers. Now, 
‘in this case, the dsfendnnt is the acknow- 
 ledged proprietor of the bed of the Ahar, 
“ though not the owner of the Julkur which 
“has been assigned to another party totally 
“ unconnected with this case; and, asin s 
“case precisely similar to the present one, 
“decided by the Principal Sudder Ameen 
‘on the 21st December 1861, it was held, 
‘with reference to the peculiar arrange- 
“ ments existing in this district with regard 
“to Julkur Mehals which are individually 
‘“ disposed of in different lots fiom those 
‘ comprising the beds of the rivers, that the 
“owner of the river is the owner of the 
“ churs thrown up like the present one, and, 
“ng that ruling has been upheld on appeal 
“ by the High Court, I consider defendant 
“ to be the pioper owner of the land in suit, 
“and dismiss the appeal with costs.” 
Plaintiff now appeals specially, urging 
Ist, that the Judge's fiuding of fuet us to 
the nature of the River Ahar is incorrect ; 
2ndly, that, consequeutly, his application of 
Clause 4 Section 4 to the present case ia 
erroneous, and that Clause 1 Section 4 ap- 
plies ; and 3rdly, that the fact of the Julkur 
being disconnected with the property in the 
bed of the river, renders Clause 4 inappli- 
cable. 


We must adhere to the facts found by the 
Judge, according to which finding the Ahar, 
ia a small aad shallow river, the bed of which, 
without the Julkur right of fishery, has hi- 
therto been considered to be the property of 
the defendanf. Now, we have no hesitation 
in saying that the mere fuct of the Julkur 
right of fishery being in auother party, by 
no means takes the case out ‘of Clause 4 of 
Section 4 of Regulation XI of 1825. The 
normal state of things doubtless, is that the 
Jalkur should follow the bed of the river. 
It appeara, however, in Dinugepore that an 
exceptional state of things exists ; but this 
state does not interfere with the essential 
portion of the Section, which is that, in smail 
and shallow rivers, the beds of which are 
private property, churs thrown up belong to 
the proprietor of the ded of the river ; this 
is opposed to the doctiine laid down in 
Clause 1 Section 4 ‘which enacta that, in 
rivers not small and shallow, and the own- 
ership of individuals in the beds of which 
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has not been recognised, but remains in the 
public, churs thrown up are an increment 
to the tenure of the riparian owner to whose 
land or estate it is annexed. In the one 
case, the ownership of the bed of the river 
enrries the right to the accretion with it ; iu 
the other, riparian ownership dues the same, 

Ag, then, the fucts of the ense, as found by 
the Judge, clearly brings it within Clause 4 
Section 4 of Regulation XI of 1825, we 
gee no ground for interfering with the 
Judge’s application of the law to those facts, 
but dismiss the special appeal with costs 


The 17th November {865. 


Present: 
The Hon’ble C. B. Trevor and G. Campbell, 
Judges. 
Wills (Construction of )—Onus pro- 
bandi, 


Case No. 477 of 1865. 


Special Appeal from a decision passed by 
Mr, A. Pigou, Judge of Hooghly, dated 
the 5th December 1864, reversing a de- 
cision passed by Moulvie Naziroodeen 
Khan Mahomed, Principal Sudder Ameen 

`of that District, dated the 6th February 
1864. 


Sreemuttee Sursutty Dosses and others 
(Defeudants) Appellants, 


DETSUS 


Poorno Chunder Roy and others (Plaintiffs) 
Respondents. 


Baboo Onoocool Chunder Mgokerjee for 
Appellants. i 


Baboo Banee Modhub Banerjee for 
Respendents. . 

Where property is bequeathed to any person, he is 
entitled to the whole interest of the testator therein, 
unless it appears fiom she Will that only a .vestricted 
interest was intended for him, the onus of proving 
which is on the person alleging it. 

Tars is a case in which the plaintiff, the 
adopted son of the testator Huris Chunder 
Dutt, sues for a refund of certain payments 
made by him to the widow of one Nursing 
Doss Singh, and fora declaration by the 
Court of his non-liability under the Will of 
his father to make any further payment in 
future to the defendant. 

The first Court was of opinion that the 
bequest contained in”the testamentary in- 
strument executed by plaintiff's father, not- 
withstanding that the term “heirs” was not 


used, conferred on the husband of the de- 
fendnant aud his brothers an absolute interest 
in the property bequeathed to them ; and for 
this reason, together with others, which it is 
unnecessary to state at length, he dismissed 
the plaintiff's suit. 


The Judge ou appeal considered thnt, na 
the deed of adoption in which the devise wns 
made, contained the names of the devisees 
without any mention of heirs, it wus a mero 
personal devise to them; that moreover 
from the whole content of the document, the 
intention of the tertntor was that the bro- 
thers should have the 1,000 rupees between 
them during their lives, Jess the income 
derived from any property in their posses- 
sion at the time of the execution of the in- 
strument ; ando onsequently when Nursing 
died, plaintiff was not bound to pay to Nur- 
sing’s heirs, or to the other three hrothers, 
the share that Nursing enjoyed during’ bis 
life; that the payments made by plaintiff 
during 1267 and 1268 to Nursing’s widow 
were payments made in coin, and plaintiff is 
entitled toa refund. He, therefore, gnve 
plaintiff a decree for the sum which, under a 
mistaken interpretation of the instrument, he 
had wrongly paid to Nursing’s widow. 


From this decision, the defendant has ap- 
pealed, raising the question as to the proper 
interpretation of the Will. 


The plaintiff is the adopted son of a person 
named Huris Chunder Dutt who, in 1239 
or 1832, executed a deed of adoption, and 
also iu the same document made certain teg- 
tamentary dispositions. Amongst others, he 
devised to Nursing Doss Singh and his 
brothers a talook to be selected by his heir, 
which, together with any property which 
might be in their possession, should yield to 
them a profit of 1,000 rupees per yenr on 
condition that the property devised be 


always held as a part of the family zemin- 
dary. 


Nursing died in 1245, and for conveni- 
ence sake, instead of receiving possession of 
a talook, Nursing’s widow, with the brothers 
of Nursing, have ever since yearly received 
in cash from the plaintif a sum makine up 
to them, with other property in their posses. 
sion, 1,000 rupees. The plaintiff has now 
sued for a refund of the sums erroneously 
paid only during the two years 1267 and 
1268, and for a declaration as to his non-lHn- 
bility under the instrument executed by 
Huris Chunder to pay any further sum. 
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The payments to the widow of Narsing, 
for more than 12 years after his death, of 
his share, in no way prevent the plaintiff 
ftom coming into Court, and asking the Court 
- to interpret for him his future liability 
under the instrument executed by Huria 
Chuuder. It mny be a question, however, 
which we postpone until we have interpret- 
ed the Will, whether the plaintiff is legally 
entitled to sue for money paid by him with 
full knowledge of the fucts but only under a 
mistake of law. 


Now, we have no hesitation in applying 
to this case the well-kuown aud ordinary 
rule for the construction of Wills applicable 
to the point before us, which has been 
recognised in Section 82 of the Indian’ 
Act (Act X of 1865). The rule, adopting 
the language of this law, is that, where pro- 
perty is bequeathed to any person, he is 
entitled to the whole interest of the testator 
therein, unless it appears from the Will that 
only a restricted interest was intended for 
him. 

Now, the plaintiff who contends for the 
restricted construction, and upon whom, 
therefore, lies the onus of supporting that 
contention, has been altogether unable to 
satisfy us that such was the intention of the 
testator. We think it clear that he intended 
to bequeath to his sister’s sons absolutely an 
estate which, together with what they may 
have been iu possession of at his death, 
would have accrued to them an income of 
1,000 rupees a year, on this sole condition 
that the talook carved out for them should 
continue to form a portion of the family 
zemindary, and not be separate from it. The 
mere fuct that the parties found it conve- 
nient respectively to pay and to receive a 
yently sum required to make up the 1,000 
rupees in lieu of transferring property to 
the required amount, in no way affects the 
rights and liability of the parties under the 
Will, and the present attempt of the plaint- 
iff to obtain, under sanction of the Court, 
a release from a legal liability cannot 
succeed. 


As our interpretation of the Will is ad- 
verse to plaintiff, it is unnecessary for us to 
enter at length into the question whether so 
much of the plaiutff’s suit as claims a refund 
will lie or not, though we have little doubt 
on the point. We, theretere, reverse the 
dudge’s decree which reverses that of the 
Principal Sudder Ameen, dismissing the 
plaintiffs suit with all costs, 


The 17th November 1865. e 


Present : 

The Hon’ble C. Steer and J. B. Phear, 
Judges. 
Hvidence—Hevenue Award. 

Case No. 1647 of 1865. 


Special Appeal from a decision passed by 
Major J. S. Davies, Judicial Commis- 
sioner of Hazareebaugh, dated the 4th 
March 1865, reversing a decision passed by 
the Extra Assistant Commissioner of that 
District, dated the 22nd Murch 1864, 


Sunkur Narain Singh, Appellant, 
versus 


Rajah Ram Tarun Deo, Respondent. 
Baboo Romesh Chunder Mitter for Appellant, 
Babod Hem Chunder Banerjee for 


Respondent. 

The fact of a person not having brought a regular 
suit to obtain possession of land in reversal of a re- 
venue award within 3 years of its confirmation by the 
Revenue Commissioner, is not conclusive evidence of 
title. It can only be evidence of the date of posses- 
sion at the time when it was prepared. 


Tse Commissioner seems to have consi- 
dered that the fact of the defendant N o. l npt 
having broagbt a regular suit to obtain pos - 
session of the lond in reversal of the revenue 
award within three years of its confirmation 
by the Revenue Commissioner, rendered that 
award conclusive evidence of title. This view 
is incorrect. Itcouldin no case be direct 
evidencesof «itle ; at least, it could only be 
evidence of the date of possession at the time 
when it was prepared. Now, as the defend- 
ant admittedly, somehow or other, after- 
wards obtained possession of the lend him- 
self (and is in possession still), he could well 
afford to neglect the effect of the money- 
award on that point, and his omission to 
take steps for reversing it ought not to be 
taken as evidence in favor of the plaintiff 
upon whom lies (as we need hardly remark) 
the whole burden of making out his own case. 
We think the Commissioner has erred in hig 
eatimate of the weight and character of the 
evidence before him,and we, therefore, send 
back the case for re-trial with reference to 
the above remarks, 
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The 16th November 1865. 
Present: 


The Hon’ble ©. B. Trevor, H. V. Bayley, 
and E. Jackson, Judges. 


uit for determination of rent and 
for Kubooleut—Tender of Pottah— 
Bhaolee rent—Presumption of uni- 
form payment from Permanent Set- 
tlement. 


“nse No. 952 of 1865 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Patna, dated the 30th De- 
cember 1864, affirming a decision passed 
by the Deputy Collector of that District, 
dated the 12th September 1864. 


Mahomed Yacoob Hossein (Defendant) 
Appellant, 


VErSUus 


Sheikh Chowdhry Wahed Ali (Plaintiff) 
Respondent. 


Mr. C. Gregory for Appellant. 


Ur. J. Baptist, Moonshee Ameer Ali, and 
Baboo Unnoda Persad Banerjee for Re- 
spondent. 


HerL by Bayley and Jackson, J. J. that, in a suit 
or determination of rent: as well as a kubooleut, the 
snder of a pottah is not necessary ; the order for 
the delivery of a pottah before the deeree,is given 
ffect to, being sufficient. 


Hero by Trevor and Jackson, J. J. (Bayley, J. 
‘issenting) that a bhaolee rent, varying yearly in 
«mount with the varying amount of the gross pro- 
uce of the land, though fixed as to the proportion 
vhich it is to bear to such produca, is not a fixed 
nehangeable rent to which the presumption of low 
aid down by Section 4 Act X of 1859 is applicable. 


Jackson, J.—THis was a snit for a ku- 
«ooleut at enhanced rates of rent. The 
enant pleaded a bhaolee tenure, and urged: 
hat his tenure was not#liable to enhance- 
ment or to payment of rent: in money, but 
uly in kind ; and also claimed the right 
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to hold at fixed rates, having held at such 


from the Permament Settlement. 


Both Courts overruled these objections, 
and decreed the plaintiff's claim at the rates 
they considered fair and equitable. 


In special appeal the first plea taken is that 
there has been no tender of a pottah. This 
plea we would not admit at this stage of the 
proceedings, even if it was valid; but we 
hold with Justices Steer and Levinge that, 
wheh the suit is for determination of rent 
as well as a kubooleut, the previous tender 
of a pottah is not enjoined by law. It will 
be sufficient if the decree orders the deli- 
very ofa pottah before the decree is given 
effect to. 


The second plea raised is that the Judge is 
in error in holding that the tenant has not 
claimed to hold from the Permanent Settle- 
ment. He is right in saying that it was not 
specifically taken. The words, however, 
might be held to imply such a plea. This is, 
however, immaterial to the determination 
of this suit, as we think that the tenant 
must fail on the third plea, viz. that he has 
pnid a fixed rate of rent for 20 years. He 
admits that the rent paid by him is half 
the produce whatever it may be. This 
shews that the rent, instead of being fixed 
and unchanged, varies in amount every 
year, 


It is then urged that the existing contract 
between the parties being for a rent in kind, 
the rent must continue to be paid in kind, 
and canuot be changed into a money-rent. 
The tenant, we think, though he has up to 
this time been allowed the privilege of pay- 
ing in kind, is not in any way entitled to 
retain that privilege, except there is some 
express agreement to that effect. His rights 
as the holder of a bhaolee tenure only last 
from year to year, and can be terminated at 
the close of each year. But the tenant has 
under the law rights of occupancy, and his 
rent cannot he enhanced except under Sec- 


.tion 17 of Act X of 1859. His rent may 


under the lst Clause of that Section be 
enhaneed or altered to that which is paid by 
neighbouring tenants of the same class with 
the same advantages. If these tenunts are 
paying money-rents, the defendant must pay 
the same rents. It would be impossible to 
fix the rent in kind, as such n rent must be 
always a fluctuating rent. The Judge has 
declared what he considers to be fair rates, 
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and we see no reason to interfere. I would | with reference to the proportion which i! 
dismiss the appeal with costs. bears to the value of the gross produce is 
hand. It appears to me that the view o 

Bayley, J—The point on which I differ: Mr. Justice Jackson is the correct one, an» 
is that E do not think the contract to pay: that no rate of bhaolee rent varying yearl: 
half in kind, involves a varying rate. It: in amount with the varying amount of th. 
is a fixed rate of half what may be produced ' gross produce of tbe land, though fixed as t» 
in.kind. As to the contract, it is a fixed, the proportion which it is to bear to suc 
contract as much as if it were to pay half of' produce, is a fixed unchangeable rent of th 
100 rupees or any other sum, This case! nature alluded to in Section 4 of Act X o 
must go on this point to a third voice. ' 1859, and therefore sufficient to raise the pre 
: | sumption of law therein laid down. Moreove 
Trevor, J.—-The plaintiff in this case has -it appears to me that all rente in kind ar 
sued for a kubooleut at enhanced rate, and i transitory, existing only until money-rents 
the tenant has pleaded in effect, amongst: which itis the policy of the law to favor 
other matters with which I am not concern- can be introduced, and that it is only whe 
ed, that he has paid a fair rate of rent from the amount of rent or the portion of th 
the time of the Decennial Settlement. | gross produce payable by the tenant has beet 
: paid in money, and paid unvaryingly for 2+ 


The Lower Courts, for reasons into which : years, that Section 4 of Act X becomes ap 
it is unnecessary forme to enter, have over- | plicable. 


ruled defendant’s pleas, and have decreed to 
plaintiff enhanced rent at rates considered by | I, therefore, in agreement with Mr 
them fair and equitable. ' Justice Jackson, would not interfere wit 
the order of the Lower Court fixing the de 
The case then came up in special appeal. , fendant’s rent ata fair and equitable money 
Both the learned Judges, by whom the spe-' rent, but would dismiss this special appes 
cial appenl was heard, seem to think that l with costs. 
the defendant has sufficiently raised the plea | 
of payment of fixed unvarying rate from the , 
time of the Decennial Seitlement. Mr, Jus- 
tice Jackson, however, considers this point ; 
immaterial, for plaintiff hus not proved an! 
unvarying rate of rent for 20 “years before , 
the commencement of the suit, the mere The Hon’ble F. B. Kemp and X. S. Seton 
payment of a fixed proportion ot the gross ` ` 
produce (the amount of such fixed propor- , 
tion varying yearly with the varying gross 
produce) not being in any proper sense a 
fixed and unchangeable rent. He would, 
therefore, reject the appeal, affirming the order ' Case No. 1479 of 1865 under Act X of 185% 
of enhancement. Whereas Mr. Justice Bay- a 
ley considers that the payment of half of. Special Appeal from a decision passed b 
what may be produced in kind is an un-' Ur. WIL Brodi Jud Ç 
changenble rate, such as to entitle the: Set E ursi, Judge of Sau, 
defendant, if the payment of euch rate a dated the 23rd March 1865, affirming 
ne ae pene commencement of the decision passed by Baboo Gobind Chu» 
suit be proved, to the presumption contem- , . 
plated T Santion d of we X of 1859. der Sandyal, Moonsiff, with powers « 


Deputy Collector, of that District, date 
the 11th September 1863. 


The 16th November 1865. , 


Present: 


‘ Karr, Judges. 


Suit for possession—Natcure of proc 
° by Plaintiff. 


- pn 


In consequence of this difference of opi- 
nion, the matter has come before me for a 


third voice. ft is quite clear that the learr-' Ram Narain Singh and another (Defendant 


ed Judges consider the term “fixed rate”, Appellants, 
from two different poiutsof view. Oneofmy 

colleagues looks to a rate fixed in money | versus 
positively irrespective of the varying value x 


of the gross produce, Whereas the other{ Sheo Pursun‘ Lal and others (Plaintiff 
regards that as a fixed rate which is fixed Respondents. 
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i 2. T. Allan and Baboo Dwarkanath 
Mitter for Appellants. 


3aboos Unoocool Chunder Mookerjce and 
Unnoda Pershad Banerjee for Respond- 


ents. 


In a suit to recover possession under Clause 6 Sec- 
on 23 Act X of 1859 the plaintiff must prove when 
wg cause of action commenced, when and how he 
' dispossessed, and whether he has sued within 
ame, 


We have heard both parties, and have 
iven careful consideration to the reasons 
Mieged by the Judge for deciding in this 
«stance in the plaintiff's favor ; but his 
seasons are so confused and unsatisfactory 
hat we are reluctantly compelled to remand 
Ke case to the present Judge for a fresh 
«ading in the suit. 


The plaintiff's suit was one under Clause 

Section 23 Act X, and, by Section 30 of 
bat same Act, the suit should have been 
«ought within one year from the date of 
ae cause of action. Now, it is not sufficient 
o say that, because the plaintiff was ad- 
mittedly in possession in 1255, and because 
he defendants do not prove the tenancy to 
ave lapsed in 1257, therefore the plaintiff 
may, be inferred to liave held on until ousted 
s he complains. The earlier pardgraphs of 
be decision indicate that the plaintiff's 
woofs were rejected by the Judge, and the 
atter part of the decision is not very consist- 
nt with the first. 


We set aside the decision, and temfnd the 
mse to the Judge for a clear finding accord- 
mg to the spirit of the order of remand of 
ue 22nd of December 1864. 


The plaintiff must be called on to shew 
hen his cause of action commenced, when 
nd how he was dispossessed, and whether 
ə has sued within the time prescribed by 
act X of 1859, It is obvious that he may 
ave been in possession up to and after 1258, 
nd yet that his tenancy may have ended 
mw atime and in a manner which may not 
Ting him within the benefit of the Act. 
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The 16th November 1865. 


Present: 


The Hon’ble C. B. Trevor, F. B. Kemp, and 
F. A. Glover, Judges. 


Presumption of uniform payment 
from Permanent Soettlement—Pro- 
duction of Pottah—Non-allegation 
of holding from Permanent Settle- 
ment. 


Case No. 791 of 1864 under Act X of 1859. 


Special Appeal from a decision passed by 
Mr. R. Abercrombie, Judge of Dacca, 
dated the 11th January 1864, reversing 
a decision passed by Mr. A. B. Falcon, 
Deputy Collector of that District, dated 
the lst October 1863, 


Nyamutoollah (Plaintiff) Appellant, 


VETSEUS 


Gobind Chunder Dutt and others (Defend- 
ants) Respondents, 


Baboo Gopal Lal Mitter for Appellant. 


Baboo Grish Chunder Ghose for Respond- 
ents. 


Hep by Kemp and Glover J. J. that the produo- 
tion of a pottah is not necessary before a ryot cin 
claim tbe benefit of the presumption under Section 
4 Act X of 1859. 


Heup by Trevor and Kemp J J. (Glover J. dıs- 
senting) that the ryot is not pieciuded fiom the benefit 
of the said presumption simply becauss he does not 
in terms claim to hold fiom the Permanent Settle- 
ment, if he uscs words equivalent to that claim. 


Glover, J.—THI8 was asuit to contest the 
right to enhancement of rent on notice under 
Section 18 of Act X of 1859. The ryot’s 
allegation was that the laud had been held 
for a long series of years ot an unvarying 
rate: and he claimed the benefit of the 
presumption (under Section 4 of the Act) 
arising from 20 years’ payment at one and 
the same rate, 
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The Court of first instance decreed for the 
plaintiff (special appellant before us) ; bat the 
Judge held that he had not been able to 
prove any mokurruree holding, not having 
any pottah, ard that, therefore, the presump- 
tion did not arise. 


Į think that the Judge was wrong so far. 
Pottah or no pottab, the ryot would equally 
be entitled to the benefit of the presumption 
if his allegation was that be had held the 
lant from before the Decennial Settlement, 
and could prove that, for 20 years preceding 
the suit, he had paid at one uniform rent 


The onus of shewing that he had paid a' 


varying rent at some time between this and 
the date of the Decennial Settlement, would 
then be on the landlord ; butin the present 
case I do not think that the ryot is entitled 
to the presumption. He nowhere alleges 
that the land hag been held on a mokurruree 
title from the year 1790. His statement is 
that the estate was resumed by Government 
in 1229 B. S. (1822 A. D.), from before 
which time his family had held it as a 
jagheer at a fixed rate. He does hot even 
use the words for generattons—does not, in 
fact, give any one to understand or to suppose 
that it had been held by his predecessors 
from bofore the Settlement. 
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In this case the special appellant befor: 
us is the ryot. The suit is to contest the 
defendant’s right to enhance (Section 14 Ac 
X of 1859). In his plaint he states that the 
property was a jagheer, and was held as guct 
by his predecessors at a fixed rate; that, or 
resumption by Government in 1829, arate o. 
rupees 4-8 was assessed on the land ; and tha 
he has paid'from date of resumption, or fon 
more than 20 years, at that rate. The de- 
fendant seeks to enhance the rent to 2/ 
rupees. I may observe that the defendant bas 
purchased the rights and interests of Govern. 
ment by whom the Settlement was made 
with the plaintiff. Ou the 22nd of Auguss 
1862, in the case of Lootafounissa Beebe 
(defendant) appellant versus Podhir Behare 
Sein (plaintiff) respondent, it was ruled by 
the Judges noted ir 

the margin * that “ the 
ang anes. Jasness Bayley meaning of Section 4 
Special Number, Weekly Act X is that, where ar 
ia the time of the com 
mencement of the suit, land is beld by aryot 
and has been held by him or by some persor 
through whom he claims at the same rena 
for a period of 20 years next before the 
commencement of the suit, the presumption 
specified in the Section shall be made.” — 


* The Hon'ble Sir Barnes 
Peacock, Chief Justice 


I would remand the case with directions 


I think that, to take advantage of a Pre- | to the Judge to call upon the opposite party 
sumption so beneficial to him, a ryot is! to rebut the presumption. I concur witb 


bound to plead distinctly, or, at all events, 
unmistakeably, that he claims to hold ata 
fixed rate from before the Decennial Settle- 
ment, and not to fixa date some 40 years 
subsequent, and then get over the difficulty 
regarding the intervening period by the 
vague words “ and before that.” 


I think, therefore, that in this case the pre- 
sumption in favor of the special appellant 
does not arise, as he has not anywhere stated 
that he holds from the Settlement, but only 
from some unascertained time previous to 
1822 A. D. 


T would consequently, though for different 
reasons, uphold the decision of the Judge, 
and dismiss this appeal with costs. 


Kemp, J.—I cannot concur with my learn- 
ed colleague that a ryot is shut out from the 
benefit of the presumption which Section 4 
Act X of 1859 raises, simply because he 
omits to state distiuctly in his plaint that he 
has paid at a fixed rate from the time of the 
Permanent Settlement. 


my learned colleague that it is not necessary 
that a pottnh should be produced before the 
ryot can chaim the benefit of Section 4 of the 
Act. 


Trevor? J.—In this case the plaintiff sued 
to contest the defendant zemindar’s right tc 
enhance the rents after notice served under 
Section 13 4ct X of 1859. 


The plaintiff alleged that the land had 
been held for a long, series of years at ap 
unvarying rate, and then claimed the benefis 
of the presumption (under Section 4 of the 
Act) arising from 20 years’ continuous pay- 
ment of the same rate previously to the 
commencement of the suit. 


A difference of opinion has arisen between 
two learned Judges, Mr. Justice Kemp and 
Mr. Justice Glover, ag to whether the state- 
ment of the plaintiff, as given above, is suffici- 
ent to support the presumption arising from 
the continuous payntent of an unvarying rent 
for 20 years previous to the date of suit, 
that he has held the land at that rent from 
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the Decenninl Settlement, he not having 
atnted that he has done so in explicit 
terms, but only that he paid an unvary- 
ing rate for a long series of years. 
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shewing that the rent has varied since the 
After considering attentively 


all the evidence produced before him, tha 


scent 


In consequence of the difference of opinion | just and proper. 


on this point, the case has been referred to 
a third Judge. It seems quite clear that no 
presumption can be raised under Section 4 
of Act X beyond what has been claimed by 
the party, and that the law bas, in con- 


The 17th November 1865, 
Present: 


sequence of lapse of time, enacted that proof! The Hon’ble G. Loch and F. A. Gioco: 


of a certain state of things during a certain 
period shall be sufficient to raise a presump- 
tion only in aid of the statemont of a ryot. 
It follows that, if a ryot neither pleads 
an unvarying fixed rent from the period of 


Judges. 


Limitation—Issue of process of execu- 
tion in cases below 500 Rs. 


the Decennial Settlement, nor uses any terms | Cage No. 837 of 1865 under Act X of 1859. 
l 


equivalent to that plea, the presumption wil 

not arise. In the present case the terma 
“ Permanent Settlement’ are admittedly not 
made use of, but the words “ for a long series 
of years”? occur in the plaintiff's (special 
appellant’s) statement; and the question arises 
whether these terms, taken together with the 
presumption claimed, are not sufficient clearly 
to indicate the naturo of the plea, aud 
to enable the Court to construe it as if 
the words “ Permanent Settlement’? were 
expressly used. 


It appears to me that it will do so, and 
that without doing any violence to the 
language used, the Court may interpret the 
words used by the plaintiff ag equivalent 
to his claim of holding the land from the 
period of the Decennial Settlement at an 
unvarying rate of rent. At the same time 
I would observe that parties ghould invari- 
ably use the exact terms of the plea to assist 
which the presumption laid down in Section 
4 of Act X of 1859 has been created. 


Under this view I concur with Mr. Justice 
Kempin remanding the case. The Judge 
should be directed first to ascertain whether 
the plaintiff proves the payment of an 
uniform rate of rent for 20 years before the 
commencement of his suit. Ifhe does, the 
presumption arises, and the defendant zemin- 
dar should then be called on to rebut such pre- 
sumption by any proof in his possession, 


Miscellaneous Appeal from an order pass- 
ed by the Judge of Shahabad, dated the 
6th March 1865, affirming an order 
passed by the Deputy Collector of that 
District, dated the 28rd November 1864. 


Chooramun Singh (Decree-holder) 
Appellant, 


VETSUS 


Chotoorsal Singh and others (Judgment- 
debtors) Respondents. 


Moulvie Aftabooddeen Mahomed for 
Appellant, 


No one for Respondents. 


According to Section 92 Act X of 1839, no process 
of execution can be issued on a judgment, in a case 
under 500 rupees, after the lapse of three years. 

WE see no reason to interfere in this case. 
Section 92 of Act X of 1859 is absolute 
in its wording, and lays it down distinctly 
that, in cases under 500 rupees, no process 
of execution shall be issued on a judgment 
after the lapse of three years. The appel- 
lent has, by his own laches, brought himself 
within the purview of this Section, and ho 
must take the consequences. 


The appeal is dismissed, but without costs, 
a8 noone appeared for the respondent. 
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Present: 


Judges. 
Appeal (from 
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under such circumstances, a Judge has no 


| jurisdiction to take up an appeal. 


The Hon'ble G. Loch and F. A. Glover, ! tl 
; granting the Judge’s want of jurisdiction, 


But it is argued by the* respondent that, 


this Court is bound under Section 85 Act 
XXIII of 1861, not only to annul the illegal 
order of the Judge, but to pass such other 
order in the case itself as may seem just and 


(Power of High Court under Section | proper, and that he is prepared to show that 
: the Collector’s order was altogether illegal 


33 Act XXIII of 1861). 
, and improper. 


_ 401 of 1865 under Act X of 1859. | 
ear See ae ý | The words of the Section are, we observe, 


Miscellaneous Appeal from an order passed ' permissive and not peremptory, and this 
by the Judge of Shahabad, dated the Court need do nothing, more than reverse 


: j , the illegal order, and refer matters to the 
‘22nd April 1865, reversing an order | status guo; but as the question involved in the 


passed by the Collector of that District, respondent’s argument is of some importance, 
dated the 80th December 1864. we think itright to state why we do not 


consider ourselves authorized by law to in- 
Sirdar Golab Sing, Appellant, terfere with the Collector’s decision. 


~ The properties sold by the Collector were 
, “estates” other than those on which the de- 
| mand for rent accrued, and were, therefore, 
under the provisions of Section 110 Act X 
of 1859 “ saleable under the rules in force 
for the sale of estates for the recovery of 


versus 
Ram Buddun Singh, Respondent. 
Baboo Kishen Kishore Ghose for Appellant. 


Baboo Mohesh Chunder ChowdAry for 
Respondent. 


demands recoverable by the same process 
as arrears of land revenue.” In other words, 
the sale was made in accordance with the 


No appeal lies from the order of a Collector passed | provisions of Act XI of 1859. 


_ after decree and relating to the execution thereof, 


Now, Section 33 of this Act lays it down 


In annulling an illegal order of a Judge passed ! that no such sale shall be annulled by a 


on such an appeal, the High Court cannot, under 
Section 35 Act XXII of 1861, look into the legality 
or otherwise of the Collector’s order regarding the 
sale of an estate for arreais of rent, when the judg- 
ment-debtor has not preferred his appeal in the first 
instance to the Commissioner of Revenue. 


Tms is an appeal from an order of the 
Judge of Shahabad, reversing a sale for 
arrears of rent under Act X of 1859, on the 


ground of irregularity producing substantial | 


"damage to the judgment-debtor. 


It is contended by the appellant’s vakeel 
that the Judge had no jurisdiction, the Col- 
lector’s order being one passed after decree 
and relating to the execution thereof. 


On this point we have no doubt. It has 
been frequently ruled by this Court, and 
notably in a Full Bench decision of the 16th 
of March 1864, Ruttun Monee Dossee, 
plaintiff, appellant, (Sutherland’s Special 


| Court of J astice, unless it be proved to have 


been made contrary to the provisions of the 
Act, and on proof that substantin] damage 
has resulted from the irregularity. But 
before the law allows a Civil Court to look 
into these questions, it makes it compulsory 
on the party aggrieved to have appealed in 
the first place to the Commissioner of Reve- 
nue under Section 25. The words of the Act 
are very clear:—* No such sale shall be 
annulled upon such ground’’ (irregularity 
and consequent damage that is) ‘ unless 
such ground shall have been declared and 
specified in an appeal made to the Com- 
missioner.” 

We think, therefore, that the powers 
given to this Court by Section 85 Act XXIIT 
of 1861 do not permit us to look into the 
legality or otherwise of the Collector’s orders 
regarding the sale, as the judgment-debtor 
has not preferred his appeal.in the first 
instance to the Commssioner. 

On the issue of jurisdiction, we reverse 
the Judge’s order with costs on respondent. 
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Present : 
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the point as to which some doubts exist ; and 
if the Section be restricted, then we have 
no power to mitigate, and can only deal with 





The Hon'ble G. Loch, F. B. Kemp, and W. | the case under Section 404, under which, as I 


S. Seton-Karr, Judges. 
Jurisdiction — Power of High Oourt 
to mitigate or remit a sentence on 

a Special Oriminal Appeal. 

; MISCELLANEOUS CASE. 
Ramdhone Mandul and another, Appellants. 
' Under Section 405, Code of Criminal Procedure, 
the High Court cannot mitigate or remit a sentence 
passed by a Magistrate and confirmed in appeal by 
the Sessions Judge, when there is no error of law 
in the conviction. In this case the sentence appeared 
to the Court to be excessive, but the Court could not 
interfere. 

Seion-Karr, J.—WeE have sgat toge- 
ther and have read the only evidence on 
which the Magistrate has relied for the con- 
viction of the Talookdar Ramdhone Mundul 
for neglect of duty. The only point for our 
consideration is, whether there is nny evidence 
to show that the tnlookdar knew, or had 


reason to believe, that an offence had been 
committed which he was bound to report. 


have shown, we are both agreed there is no 
ground for interference. I should wish the 
case to go to a third Judge, if my colleague 
thinks us restricted to Section 404 only. 
I think this a good opportunity for setiling 
a somewhat disputed or rather doubtful 
point. 


Kemp, J.—In this case we are actifig as 
a Court of Revision under Section 404 
Chapter XXIX of the Code of Criminal 
Procedure. 

We did not call for the record of this trial 
on the report of a Court of Sessions or of u 
Magistrate. ‘fhe prisoner invoked the aid 
of the Court, nnd undertook, through 


‘his learned Counsel, to show that there had 
' been an error in the decision of the Courts 


below on a point of law. After hearing the 
argument, we are both agreed that there has 
been no such error in law, aud that the 
sentence, though severe, is strictly legal. 


The provisions of Section 405, which 
give this Court the power of passing any 


| mitigated sentence warranted by law, do not 


We think that, though the evidence is not | apply to the case before the Court, for this is 


very strong against this particular defendant, 
there ia still some evidence which would 
legally support the fiading and conclusions 
of both the Lower Courts, and that we can- 
not interfere on any ground of want of suf- 
ficient legal evidence. 


e 

We are, however, of opinion that the ta- 
lookdar has been sentenced to an extreme 
measure of punishment, being éhe utmost 
that the law allows. For my own part, I 
should be much inclined to remit the re- 
mainder of the sentence, if I felt certain that 
the law empowers us to make such a remis- 
gion. 
there seems to be a difference of gpinion 
amongst us as to whether Section 405 can 
apply to this case at all. If only Section 
404 applies, then I am clear that we cannot 
mitigate, as this latter Section only enables 
us to deal with a pure point of Law, and we 
are both of opinion that there is no legal 
error in the decision. Section 405 would 
enable us to pass a mitiguted sentence in a 
case tried by any Court of Session. But 
is a Judge sitting over n Magistrate, in 
regular appeal, a Court of Session ? Is not 
the term, as used in Séctivn 40d, applicable 
only to a Judge regularly trying a case 
eommitted to him at the Seasions? ‘This 1s 


But of this I have some doubts, and | i 
' of our Court being inundated with these 


not a case tried by a Court of Sessions. The 
Sessions Judge, as an Appellate Court, head 
the appeal fiom the order of the Magistrate, 
and confirmed that order. I hold that, as 
we have determined that no point of law 
arises in this case, the only proper order 
that we can paes is to dismiss this special 
appeal. I attach very great importance 
to the decision of this question one way or 
the other. If, on a special Criminal appenl, 


|we cnn go beyond a dry point of Jaw, and 


mitigate punishment, it may be said that we 
ean go alittle farther, and acquit altogether ; 
and I cannot shut my eyes to the prospect 


special appeals. Every man who is put 
in jail for a month will be «appealing 
ou the question not of the ‘illegality but 
severity of his sentence. (See also Sec- 
tion 428, Code cof Criminal Procedure), 
which enacts that, except as provided in 
Section 405, sentences and orders passed by 
an Appellate Court upon an appeal, shall be 


final. 


Loch, J.—The question I am required to 
determine in this case is whether, under Sec- 
tion 405 of the Code of Criminal Proceedure, 
this Court is empowered to reduce a sen- 
teuce passed by a Magistrate, and confirmed 
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in appeal by the Sessions Judge, when 
there is no defect in the conviction on a 
point of law, but the sentence appears to 
the Court to be excessive. 


Section 428, the last Section in the Chap- 
ter of Appeals, enacts that, except as pro- 
vided in Section 405 of this Act, sentences 
and orders passed by an Appellate Court 
upon appeal, shull be final. 


Section 405 enacts that it shall be lawful 
for the High Court to call for and examine 
the record of any case tried by any Sessions 
Court for the purpose of satisfying itself as 
to the legality ov propriety of any sentence 
or order passed, avd as to the regularity of 
the proceedings of such Court. If it ap- 
pears to the High Court that the sentence 
passed ia too severe, the High Court may 
pass any mitigated sentence warranted by 
law. If the High Court shall be of opinion 
that the seutence or order is contrary to 
Jaw, the High Court shall reverse the sen- 
tence or order, and pass such judgment, sen- 
tence, or order as to the Court shall seem 
right, or, if it deem necessary, may order a 
new trial. 

How is the Court of Session, as men- 
tioned in Section 405, to be regarded ? Is 
it to be considered simply in its character 
of a Court of Original Criminal Jurisdiction ; 
nud do “the cases tried” by it mean only 
those which are committed for trial before 
it by the Magistrates and other Officers em- 
powered to make committals ? Or is it to be 
viewed in its two-fold capacity, as a Court 
of Original and of Appellate Jurisdiction ; 
and do the words ‘‘ cases tried by any 
Court of Sessions” refer to appeals from 
Magisterial Authorities as well us to cases 
committed for trial ? 


It may be said that, ifthe provisions of 
Section 405 include cases decided on appeal, 
then Section 404 is superfluous. This is not 
quite the case. It is true that Section 405 
would, under this view, include all appeals 
from the Magisterial Authoriries made direct 
to the Judge, but it would not include pio- 
ceedings held by Officera subordinate to the 
Magistrates, which do not come before the 
Court of Sessions. Section 404, therefore, pro- 
vides generally for all cases in all Courts, and 
enables the High Court to rectify an error in 
Inw in the proceedings of all Courts subor- 
diuute to it, even in cases when there is no 
privilege of appeal. 

It is urged, and no doubt with consider- 
able force, that the exception made in Section 
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428 shows that Section 405 includes appeals, 
for the first named Section distinctly enacts 
that sentences and orders passed in appeal by 
an Appellate Court shall be final except as 
provided in Section 406. 

It is necessary to determine, before going 
farther, the scope of Section 405. It forms 
part of the Chapter which gives the High 
Court power to revise the proceedings of the 
Lower Court without an appeal. The first 
two Sections of Chapter XXIX (Sections 402 
and 403 Criminal Procedure Code) provide 
for the revision of sentences passed by the 
Courts of Sessions in enses committed for 
trial before them on examination by a Judge 
of the High Court of the abstract statement 
of prisoners punished without reference to 
the Court. The third Section of this Ohapter 
(404 of the Code) provides for the interfer- 
ence of, and revision by, the High Court of 
sentences and orders passed by the Lower 
Courts in Criminal trinls and Miscellaneous 
cases, and empowers the Court, on discovery 
of an error in the decision on a point of law, 
to pass such order as sliall appear to be right. 
Then comes the Section of which the pur- 
port is disputed, and the Chapter closes with 
a Section which provides for the due certi- 
fication of the orders passed by the High 
Court to the Lower Court, and the course to 
be followed by the Lower Coart. Looking, 
therefore, at the Chapter as a whole, 
there is not one word relating to appeals 
in if, 

By examining the wording of the Sec- 
tions comprised in this Chapter, the purport 
of Section 405 will be brought out. It 
cannot be disputed that Sections 402 and 
403 relate éo cases committed for trial to 
the Court of Sessions by the Magistrates and 
Officers empowered to make committals. 
Now, the worgs used in these two Sections, 
with reference to sach trials, are these:— The 
‘ Sudder Court in any case tried by the 
“ Courgof Sessions in which, upon a review 
“of the abstract statement or calendar of 
“ prisoners punished without refereuce,” and 
the very same words are made use of in 
Section 403 :—“ It shall be lawful for the 
“ High Court to eall for and examine the 
“ record of any case‘ tried by any Court of 
“ Sessions? The words underlined are in 
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| Sections 402 and 403 restricted to cases 


committed for trial before the Court of 
Sessions. There is nothing to indicate that 
their meaning is amplified in Section 405 ; 
‘and, if we look farthe® to the closing words 
of the Section, it will more clearly appear 
that the words are restricted to cases 
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=emfnitted for trial, for these words enact 
mat, if the sentence or order is contrary 
= law, the High Court shall reverse such 
sntence or order and pass such judgment, 
sntence, or order as to the Court shall 
«em right, or, if st deem necessary, may 
«der a new trial. 


What, then, it will be asked is the meaning 
® the exception made in Section 428, the 
‘st Section in the Chapter of Appeals, if 
ection 405 have no reference to appeals. 
he only solution to this question is, thut it 

n misprint of Section 405, instead of Sec- 
-on 404, and, in considering the words of 
action 428, this will be obvious, for Section 
28 declares that all sentences and orders 
assed by an Appellate Court upon appeal 
mall be final, except as provided in Section 
05. The finality of such sentences and 
ders, however, is liable to be disturbed by 
ae provisions of Section 404, by which the 
Kiol Court can reverse the sentence or 
der of any subordinate authority passed 
« Criminal trials or Miscellaneous cases, 
Mien there is an error in the decision on a 
~nt of law ; and, as it is evidently the ob- 
ct of the law to allow of one appeal on the 
ets, and only one I think, the interference 

the High Court is in cases tried by the 
agtsterial Authorities, and heard in appeal 

r the Cours of Sessions, restricted within 
œ limits of Section 404 to a point of law. 
y substituting Section 404 for 405, the 
ading of Section 428 becomes consistent 
ith the rest of the law. If Section 405 be 
~e number intended by the Legisinfure, then 
action 428 contains an incorrect statement : 
w, ng shown above, sentences and orders 
xssed by an Appellate Court are also liable 

be set aside for any legal defect under the 

‘ovisions of Section 404. But, if Section 
)5 be limited, as its terms appear so indi- 
te, to cases committed for trial, and Section 
Bt be substituted in Section 428, the law 

comes consistent. It appears to me, there- 
re, that Section 405 is by its terms re- 
cicted to cases committed to the Court of 
essions for trial, and that in cases in which 

3 Court of Sessions sitting in appeal has 
mfirmed the sentence passed by the Magis- 
ite, the action of this Court must be con- 
-ed to the restrictive terms of Section 

4; and, in the event of there being no error 

law in the decision, this Court has not 
xhority to apply the provisions of Section 

5 to the case, and mitigate or remit the 

itence. Under this view of the law I 

nk that this application should be re- 

ved. 
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The 24th October 1865. 
Present : 
The Hon’ble F. A. Glover, Judge. 


Grievous Hurt—Punishment for cut- 
ting of wife's nose for intriguing.. 


Queen versus Sulamut Russooa. 


Committed by the Mugistrate, and triedeby 
the Sessions Judge of Rajshahye, on a 
chargeof Grievous Hurt. 


The amount of punishment for cutting off a wife's 
nose fol intmgaing with another man, depends on the 
tıme of the commission of the grievous hurt, whether 
at the imstant or long after the husband found himself 
dishonored. 


Tue prisoner in this case confessed to the 
Sessions Judge to having cut off his wife's 
nose, and he has, therefore, been rightly con- 
victed under Section 326 of the Indiun 
Penal Code. 


The only question is as to the amoont 
of punishment. The prisoner’s statement ts, 
that his wife had au intrigue with Sheekut 
Rajooa ; that he had caught her in the act of 
dishonoring him; and thathe had remonstrated 
with her over and over agdin : but that, uot- 
withstanding his remonstrances, on awaking 
one night, he saw his wife’s paramour run- 
ning out of theroom. Now, taking this to be 
true, which I conceive the Court was bound 
to do, inasmuch as confessions, when they 
form the sole evidence against a prisouer, 
must be taken as a whole, I should have 
considered a very light punishment sufficient 
for the ends of justice, had the prisoner 
attacked his wife at the instant of finding 
himself again dishonored. He had received 
the gravest provocation, and his wife appears, 
from her own statement to the Deputy 
Mngistiate, to have been a woman of the 
most worthless character, and to have adinit- 


| ted her intiigue with her brother-in-law in 


the most unblushing manner. 


But it is clear from the prisoner’s own 
confession that he took time to cool down, 
aud allowed his wife to go to sloep (and that 
not immediately, but after subjecting her to 
a storm of reproaches), before committing the 
assault upon her, and, under these omr- 
cumstances, I do not think that the seu- 
tence passed by the Sessious Judge is too 
heavy. 
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The 24th October 1865. 
Present: 


The Hon'ble F. A. Glover, Judge. 


Evidence—Admissions of prisoners be- 
fore Magistrate—Sessions Judge's 
notes of evidence. 


Queen versus Bhugwan Dosadh and Mud- 
den Dosadh. 


Committed by the Magistrate, and tried by 
by the Sessions Judge of Bhaugulpore, on 
a charge of Dacoity. 


The admissions of prisoners in their own state- 
ments before the Magistrate ought to be given in 
evidence at the trial. 


A Sessions Judge’s notes of the evidence should be 
sent up in a legible form. 


I sge no sufficient reason to interfere with 
the Sessions Judge's conviction of dacoity 
in this case ; part of the stolen property was 
found in the houses of each of the prisoners, 
and the identification of it, by the prosecutor 
and his witnesses, is satisfactory. But the 
case is made much stronger against the pri- 
soners by their dwn statement before the 
Magistrate, in which they admit having 
accompanied the dacoits, and having re- 
ceived part of the plunder afterwards. 
These admissions ought to have been given 
in evidence at the trial under Section 866 
of the Code of Criminal Procedure, and I 
do not understand why the Sessions 
Judge omitted them. I remark, on looking 
over the evidence, that a great deal of irre- 
levant matter has been admitted The con- 
feassions of the prisoners to the Police, for 
instance, are detailed at length, although 
they were not evidence: for the discovery 
of the brass gurrak does not appear to have 
depended on them. 


So mnch for the case itself. In addition, I 
desire that the Sessions Judge’s attention 
should be drawn to the extreme illegibility 
of his notes of the evidence. In parts they 
are absolutely uurendable, and I have had to 
refer to the original record, in order to arrive 
at the meaning. Now, that the vernacular 
record is done away with, it is more than 
ever important that the Judge’s notes 
should be sent up in a legible form. 


The 25th October 1865. 
Present: 


The Hon’ble F. A. Glover, Judge. 


Sessious Judge—Summing up of evi 
dence, & ground of decision—Sen 
tence (how to be recorded). 


Queen versus Aruj Shaikh. 


Committed by the Magistrate, and tried b 
the Sessions Judge of Rajshahye, on 
charge of Murder, Sc. 


Under Sectiors 379 and 882, Code of Crimir 
Procedure, a Sessions Judge should sum up the ev 
dence on both sides and record the ground of b 
decision, and the sentence, when passed, should W 
recorded in a certain specified form, 


Ir is clearly proved by the evidence » 
the witnesses for the prosecution, and by th 
confession of the prisoner before the Magi 
trate, that the deceased was first kicked, am 
afterwards struck with a ‘‘ boyta,” or hem 
mallet, and that she died very shortly afte 
the assault. The prisoner admitted befow 
the Sessions Judge having kicked his wif 
although he denied striking her with t} 
mallet. He called no witnesses,-and his deni: 
is altogether unsupported. 


I think, therefore, that he has been right? 
convicted, 


I observe, in connection with this ar 
other appeals from the Sessions Judge 
Rajshahye, that there has been no summit 
up of the évidence, nor any reasons given f 
considering the crime proved against th 
prisoner, whilst the order of the Court itse 
is signed with initials only. 


I think it very possible that the record h 
been sent up in an incomplete state, and th 
the Sessions Judge’s summing up and se 
tence have been Jeft behind. Should, how 
ever, that not be the case, the Sessio 
Judge’s attention should be called to Sectio: 
379 and 382 of the Criminal Procedure Cod 
under which it is necessary that the Judy 
should record the ground of his decision, a» 
that the sentencé, when passed, should 
recorded in a certain specified form. Vi 
Clauses 9, 10, and 11, Section 382. 
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The 25th October 1866. 
Present: 

The Hon’ble F. A. Glover, Judge. 
House-breaking by night—Lurking 
House Trespass by night. 
Queen versus Kenaram Bousee. 


vommilled by the Assistant Magistrate of 

Raneegunge, and tried by the Sessions 

Judge of West Burdwan, ona charge of 

Lurking House Trespass. 

When the door of a shop was found broken open, 
-Hexp thatthe conviction should have been for House- 
meaking by night, and not simply Lurking House 
‘respass by night. 

THe prisoner was taken red-handed, and 
16 evidence leaves no doubt of his gailt. 


I thereforè confirm the order of tha Sessions 
udge, remarking, however, that the convic- 
don should have been for “ House-breaking 
sy night, &c.” and not simply ‘ Larking 
Jouse Trespass by night, &c.”’ as the door of 
ie mahajun’s shop was found broken open. 


As, however, the panishment awardable 
nder Section 457 of the Indian Penal Code 

the same for both offences, there is no 
ecessity for amendiag the conviction. 


The 26th October 1865. 
Present : 
The Hon’ble F. A. Glover, Judge. 


Bessions Judge—Ground of Decision 
—Niemorandum of precise offence, 


Queen versus Bhobunnesshur Gossamy. 


Yommitted by the Deputy Magistrate of Se- 
rajgunge, and tried by the Sessions Judge 
of Rajshahye, on a charge of Theft, &c. 
The grounds of a Sessions Jadge’s Sell should 
æ givenin English, and a Memorandum recorded, in 
cordance with Section 382 Code of Criminal Proce- 
aire, setting forth the precise offence of whieh the 
risoner is convicted. 
Tuns case was remanded by the High 
rourt on the 10th January last, in order 
hat the witnesses summoned by the prison- 
« might be examined. 


This has now been done as far as was prac- 
cable, and Prohlad Sundial, the person in 
“hose presence Prosunno is said to have 
sven the ornaments to the prisoner, denies 
1e transaction ta toto. 


That the prisoner absconded immediately 
Kter the theft (immediately he was released 
y the Police that is) there is no doubt, and 
row that he was found two months after- 
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wards in the Province of Assam, with a 
quantity of the missing jewels in his pos- 
session. His defence that one of the share- 
holders gave him the ornaments to keep for 
him, and sent him off to Assam, hoping by 
these means to gain sole possession of valu- 
able property is entirely unsupported, and I 
see no reason for interfering with the Ses- 
sions Jadge’s orders. 


I remark, however, for his information 
and guidance, that, the grounds of his deci- 
sion should have been given in English, and 
a Memorandum in accordance with Sec- 
tion 382 Code of Criminal Procedure, setting 
forth the precise offence of which the prison- 
er was convicted. There is nothing on 
the record beyond a vernacular roobocaree 
to show the extent of punishment inflicted. 


The 26th October 1865. 
Present: 
The Hon’ble F, A. Glover, Judge. 


Murder (Conviction of)—Confessiou 
of Prisoner—Absence of body. 
Queen versus Petta Gazi, Ali Hossein, and 
Wazuddeen. 


Committed by the Deputy Magistrate, and 
tried by the Sessions Judge of Chittagong, 
on a charge of Murder, &c. 

When prisoners confess in the most circumstantial 
manner to having comm.tted a murder, the finding 
of the body is not absolutely essential to a conviction. 

Tux only direct evidence against these 
prisoners is their confession to the Deputy 

Magistrate. The prisoner Petta’s statement 

at the Sessions is simply an admission of 

homicide by misadventure, and the other two 
prisoners deny being implicated even in that. 


But the confessions to the Deputy Magis- 
trate are remarkably clear and consisteut. 
The effect of them is that the deceased had 
an intrigue with the prisoner Petta’s wife, 
and that the injured husband plotted with 
the other two prisoners to lie in wait for the 
deceased on his next visit ; that they attacked 
him with lathees ou that occasion, and killed 
him outright, burying his body afterwards 
in a chur close by a khal. 


They stated the same thing to the Police 
Inspector, and the deposition of that Officer, 
with regard to so much of their confessions 
as led to the discovery of the grave in which 
they had buried their victim, may be received 
in evidence under Section 150 Code of Cri- 
minal Procedure. 
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The body was not found in the grave, but | 


two pieces of clothes were ; these have been 


f — ` 
charge, inasmuch as that conviction wns 
for theft in a building, whereas the former 


sitisfactorily identified as having been worn conviction was for dishonestly retaining 


by the deceased on the night of his disap- 
pearance, and the strong smell of decomposed 
animal matter proved in the Inspector’s opi- 
nion that a body had been recently exhumed. 


There were marks on the earth cloge by 
as if a body bad been dragged along. 


There is no evidence to show what hecame 
of the corpse. The probabilities are that the 
prisoners themselves exhumed it, and threw it 
into the Akal; but as they have confessed in 
the most circumstantial manner to having 
killed the deceased, the finding of the body is 
not absolutely essential to a conviction. 


No evidence has been tendered by the 
prisoners in support of their defence before 
the Sessions, and I therefore see no renson 
to interfere with the Sessions Judge’s orders. 


I think, however, that some notice ought 
to be taken of the conduct of the Police. 
The Inspector took no notice of the deceused’s 
wife's first application, and after a second, 
when a direct charge was made that the 
husband had been made away with, the 
Police took more than a week to proceed to 
the place ; from first to last, three weeks 
were wasted. 


The 28th October 1865. 


z Present: 
The Hon’ble F. A. Glover, Judge. 


Whipping (in addition to Imprison- 
ment). 


Queen versus Amarut Sheikh. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Nuddea, on a 
charge of Theft, &e. 

In order to legalize whipping in addition to impr- 
gsonment in the case ot n second conviction, the 
offence must be the same in both cases. 

No point of law is taken in this appeal, nor 
any objection preferred to the summing up 
of the Judge. Ths appeal is, therefore, inad- 
missible. 

I remark, however, with reference to the 
punishment of stripes awarded under Act VI 
of 1864, in addition to the three and half 
years’ imprisonment, that, in order to 
legalize the whipping, the offence must 
bave been the same in both cases. The 
Judge was, therefore, wrong in award- 
ing stripes under the first head of the 


stolen property knowing it to be stolen ; the 
Jury should have been told that, if they 
found the prisoner guilty of theft, they 
should have brought in a final verdict of non 
guilty on the second count, knowingly having: 
in possession the stolen property being under 
the circumstances of this case part and par- 
cel of the original offence of theft. 

Ags, however, the prisoner has been convict- 
ed on the second count, the punishment ofi 
stripes, which isin that ease for a second 
conviction of the same offence, may stand. 





The 6th November 1865, 
Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 
Jurisdiction—Power of Sessions: 
Judge to enhance sentence on Ap- 

peal. 
Queen versus Buloram Doss. 


Committed by the Joint Magistrate, and 
tried by the Sessions Judge of Bhaugul- 
pore, on a charge of Extortion. 

A Sessions Judge has no authority to enhance m 

‘pantence on appeal. 

Glover, J.--TH1s is an appeal from the 
orders of the Sessions Judge of Bhaugulpore 
amending a sentence passed by the Jeinw 
Magistrate of that District. 

The appeal is not preferred on any point 
of law, ayd is, therefore, inadmissible, but 
I observe that the Sessions Judge has, c 
the ground of the serious nature of thc 
offence proved under Section 385 of the In 
dian Pénal Code, enhanced the punishinen’ 
from four months with fine, to one year wit! 
a fing of 200 rupees, 

This is an illegal sentence, and must b» 
quashed Section 419 of the Code of Crimi 
nal Procedure gives an Appellate Cour 
power to alter or reverse the finding nne 
sentence or order of a Lower Court so long 
as the punishment awarded be not enhanced! 

The Sessious Judge, therefore, hud ni 
power to increase the punishment inflictes 
on the appellant from four months to one yem 
however much he might have thought tb 
first sentence insufficient. 

His order should be cancelled, and th 
Joint Magistrate’s sentence restored. 

The papers must go before another Judge 
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“Loch, J.—The Joint Magistrate’s sentence 
passed upon the prisoner, after hearing the 
additional evidence taken by direction of 
the Judge, may be too lenient ; but, as the 
case was one which could be disposed of by 
that Officer, the Sessious Judge had no 
authority to enhance that sentence when the 
ease came before him in appeal. His order, 
is, therefore, contrary to law. I concur with 
Mr. Justice Glover’s order. 





The 7th November 1865. 
Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Grievous Eurt—Want of intention 
or Knowledge. 


Queen versus Umbica Tantinee and another, 


Committed by the Deputy Magistrate of 
Baneoorah, and tried by the Sessions 
Judge of West Burdwan, on a charge of 
Grievous Hurt. 


Causing grievous hurt on grave and sudden provo- 
cation 18 punishable under Section 335 of the Penal 
Code without any tention or kuowledge of uke- 
lıfood of causing such hut. 


Glover, J.—Or the facts of this case there 
can be no doubt, and the evidence makes it 
quite clear that the prisoners assaulted the 
woman Dashes, being provoked thereto by 
her abuse and her thiowing stones at them, 
and that the wound inflicted, though slight 
in itself, eventuated in erysipelas and fever, 
and placed the party receiving it jn a state of 
gome danger for three or four days. 

Section 335 Indian Penal Code omits the 
word “ voluntary,” and therefore I see no 
reason to interfere with this conviction. 
Had Section 835, like all the previous 
Sections bearing on the point, contaiged that 
word, I should have held that the convic- 
tion was bad, there being evidently no in- 
tention of causing grievous hurt, or any 
knowledge that such hurt was likely to be 
caused : indeed, except for peculiar circum- 
stances, no mischief would have resulted at 
all, and the matter would have been dimi- 
nished to a case of simple assault. 

Under the circumstances therefore, and 
considering the provocation received by the 
prisoners, aud the very slight nature of the 
actual wound inflictefl by them, a sentence 
of six months’ rigorous imprisonment would, 
I think, be amply sufficient to meet the 
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requirements of justice, and I would amend 
the seutence accordingly. 
The papers must go before asecond Judge. 
Loch, J.—I agree with my colleague, and 
think that under the circumstances the sen- 
tence may be reduced to six months. 


The 7th November 1865. 
Present: 


The Hon’ble F. A. Glover, Judge. 


&Evidence—Oriminal Breach of Trust 
—Dishonestly receiving stolen pro- 
porty, 


Queen vesus J. J. Reghiline. 


Committed by the Magistrate, and tried by 
the Officiating Additional Sessions Judge 
of Hooghly, on a charge of dishonestly 
recewing stolen property with yuilty 
knowledge. 

A piisoner acquitted of Criminal Breach of Trust 
may, on the same evidence, be convicted of di»- 
honestly receiving stolen property, 

THE prisoner in this case appeals against 
the finding of the Jury on four grounds. 


The first two ore that, having been 
acquitted of the Criminal Breach of Trust 
under Sections 407 aud 408 of the Penal 
Code, he could not, on the sume evideuce, be 
convicted under Section 411 of dishouestly 
receiving stolen property. 

The third is a general assertion of illegal- 
ity, and the fourth a similar assertion of the 
petitioners innocence of the offence of 
which he has been found guilty. 

There is evidently no giound for the 
Couit’s interference in this case. The Jury 
were perfectly justified in convicting on the 
8rd count, although they held the evidence 
on which they found the prisoner guilty, in- 
sufficient to support a conviction of Criminal 
Breach of Trust. The offeuces were entirely 
distiuet, and acquittal on the oue charge 
could not possibly involve acquittul on the 
other. 

For the rest no specific allegation is made 
of any illegality in the Judge’s charge or in 
the finding of the Jury itself ; und I am 
unable, after a careful perusal, to discover 
any. The evidence seems to me to huve 
been fully and fairly laid before the Jury, 
and, with reference to the count on which 
the prisoner hus been convicted, they were 
told fist to be satisfied as to the identity of 
the guitars with those stolen from Mepsis. 
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Harold anå Co., and afterwards to find whe- 
ther the prisoner was in possession of them, 
knowing or having reason to believe that the 
articles had been stolen. 

The question was one of fact of which 
the Jury were the sole judges, and there is, 
therefore, no ground for the present appeal. 


The 8th November 1865. 
Present: 

The Hon’ble F. A. Glover, Judge. 
Defamation—Good Faith—Onus pro- 
bandi—Act XVIII of 186Z--Excep~- 

tion 9 Section 499 Penal Code. 

Mr. Sealy versus Ramoarain Bose. 
Committed by the Magistrate, and tried by 
the Sessions Judge of Moorshedabad, on 

a charge of Defamation, 

Act XVIII of 1863 refers only to the High Court 
in ita original Criminal Jurisdiction, and is not appli- 
cable to Mofusm! Courts. Section 27 of that Act 
requires proof of the existence of the circumstances 
relied on‘as a defence, before good faith can be pre- 
sumed in a case of defamation, The onus of proving 

ood faith ison the person making the imputation. 

fore such person can claim the benefit of Exception 

9 Section 499 of the Penal Code, he must shew that 
he has exercised due caie and caution. 

Tms is a special appenl from the orders 
of the Sessions Judge of Moorshedabad, con- 
firming the sentence of three months’ impri- 
sonment passed on Ramnarain Bose for defa- 
mation under Section 499 of the Penal Code. 

Four exceptions are taken to the Judge's 
decision, The firs¢ is that dona fides on the 
part of the appellant ought to have been 

resumed in accordance with Section 27 
Act XVIII of 1862, and that in any case 
it was not for the appellant to prove the 
bona fides of his communication, but for 
the prosecutor to prove that it was made 
mala fide. 

With regard to this, I observe that the 
Act above quoted refers only to the High 
Court in its original Criminal jurisdiction, 
and is not applicable to Mofusail Courts. 
But, even were it otherwise, I do not see that 
the appellant’s case would be in any way bet- 
tered, inasmuch as Section 27 requires that 
the circumstances are to be proved, and this 
is just what the appellant has failed to do in 
the present case. 

As to the onus of proving bona fides, it 
was, I apprehend, clearly on the person 
making the imputation. That person was, 


in the words of the law, bound to shew that. 


the imputation was made- after due care 
snd caution, Now, in the present case, as the 
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charge against the sub-conductor was the 
result of a personal communication alleged 
to have been made to the appellant, the 
only possible meaning attachable to the 
words ‘due care and caution’? would be 
that the party complaining could prove the 
imputation true; and before the appellant 
can claim the benefit of Exception 9, he must 
shew that he has exercised due care and 
caution,—-in other words, that the sub-con- 
ductor did actually demand the bribe as 
stated. 

These remarks apply equally to the second 
objection. The third is that the Judge 
ought to have looked to the “ animus” of 
the party making the imputation. 

This objection appears to me worthless. 
The whole tenor of the appellant’s letter 
to his principal is to the effect that the sub- 
conductor was putting difficulties in the 
contractor’s way, and had caused good stores 
to be rejected as bad, because appellant had 
not agreed to pay hima certain consideration. 
The “intention, which is the essence of 
all cases of defamation, is clear enough. 
The object was to throw discredit on Mr. 
Sealy’s probity, and to make out that, 
through his interference, really good stores 
had been rejected as bad. 

And as to the appellant’s letter being ‘a 
mere private communication not intended 
for publication, or to go beyond the control 
of the addressee, the contrary iutention is 
patent on the face of it, Unless to give the 
contractor a means of impugning Mr. Sealy’s 
conduct, the letter was altogether object- 
less, and the immediate use made of the 
commnnication by Essan Chuoder shews 
that he (Hssan Chunder) considered the 
letter as sent to him for that particular pur- 
pose. Had the letter contained a specific 
request Wiat mo use should be made of it, 
it would have been a different thing; bat so far 
from that, the appellunt endeavored to jua- 
tify his*statemeuts, and produced witnesses 


to swear to the sub-conductor’s demand of a 


bribe. 

The fourth objection is unintelligible. 
The Judge did look into all the evidence as 
shewn by his decision, and, fluding that there 
was no proof of justification, held that the 
defamation was not protected by the Excep- 
tion. His decision on this point is one of 
fact on evidence with which this Court can- 
not interfere in special appeal. 


No point of law is, in my opinion, made out 
against the Lower Appellate Court’s decision, 
and I therefore reject this appeal. 
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The 25th July 1855. 
Present: 


The Right Hon’ble T. P. Leigh, Lord Jus- 
tice Knight Bruce, Sir E. Ryan, Lord 
Justice Turner, and Sir John Patteson. 


Resumption—Re-assessmont— Ghat- 
walee lands in the zemindary of 
HKhurruckpore—Oosts. 


On Appeal from the Special Commissioner 
for Calcutta and Moorshedabad. 


Rajah Lelanund Sing 
versus 
The Government of Bengal. 


The Ghatwalee lands in the gemindary of Khur- 
ruckpore are not liable to resumption and re-assess- 
ment under Clause 4 Section 8 Regulation I of 1783 
relating to Thannah or Police Establishments. 

The Government having persisted in their c'aim 
after several decisions against them bv their own 
officers acting as Judges, were adjudged liable to pay 
all the costs of the case. 

Tuer question to be decided in this case is 
the validity of a claim mnde by the East 
India Company to resume for the purposes of 
revenue assessment, against the Rajah of 
Khurruckpore, 755 beegahs of land (between 
three and four hundred acres), part of his 
zemindary. Their Lordships had no doubt 
at the hearing of the appeal as to the advice 
which it would be their duty to tender to 
Her Majesty as regards the particular case. 
But it was stated that there were ten other 
suits which would be governed by the pre- 
gent decision, and it was obvioys, from the 
nature of the claim that, if it could be main- 
tained, it might affect a very grent extent of 
land throughout the provinces eincluded in 
the Decennial Settlement. Their Lordships 
were, therefore, anxious to explain fully the 
grounds of their opinion, ang by enabling 
parties to judge what cases will or will not 
fall within their decision to prevent as far as 
possible further litigation, by stating with 
particularity the grounds of their judgment. 


The lands sought to be resumed are of 
what is called ghatwallee tenure, and the 
great question in the case is, whether lands 
of this description are liable to be resumed 
under Regulation | of 1793 s. 8 Clause 4, 
relating to Thanuah or Police establishments. 


As the question depends on the effect of 
the Settlement of 1793, and the changes 
which were then introduced, it will be con- 
venient to advert tothe state of these pro- 
vinces, andthe mode in which they were 
administered previously to that time. The 
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three provinces of Bengal, Behar, and Orissa 
were ceded by the Mogul to the East India 
Company in the year 1765, 


At this time the territorial division of the 
country was into mouzahs or villages occu- 
pied by ryots ; pergunnahs, each of which 
included several villages ; and zemindaries, 
varying in extent from a moderate Envlish 
estate, to districts equal to or largbr than 
many European principalities. The zemin- 
dary of Beerbhoom, which immediately 
adjoins Khurruckpore, is stated in a document 
dated in 1786, to which we shall have occa- 
sion torefer, to be twice as large as the 
Kingdom of Sardinia. Khurruckpore was 
probably of inferior but still of vast extent. 

Many of the greater zemindars within 
their respective zemindaries were entrusted 
with rights and charged with duties which 
properly belonged to the Government. They 
had authority to collect from the ryots a 
certain portion of the gross produce of the 
lands. They in many cases imposed taxes 
und levied tolls, and they increased their 
income by fees, perquisites, and similar 
exactions, not wholly unknown to more re- 
cent times and more civilized nations, On 
the other hand they were bound to main- 
tain peace and order and administer justice 
within their zemindaries, and for that pur- 
pose they had to keep up Courts of Civil and 
Criminal justice, to employ kazees and ca- 
noongoes, and thannadars, or a Police force. 
But while, as against the ryots and other 
inhabitants within their territories, many of 
these potentates exercised almost regal 
authority, they were, as against the Govern- 
ment, little more than stewards or adminis- 
trators, Their grants were only from year to 
year ; the amount of their jumma or yearly 
payment to Government was varied or might 
be vaiied annually ; it was an arbitrary 
sum fixed by the Government officers, cal- 
culated upon the gross produce of the ze- 
mindary from all soarees, after making an 
allowance tothe zemindar for his mainte- 
nance, and for the expenses of the collection 
and of dischatging the public duties with 
which he was entrusted by the Government. 
Amongst the lands thus granted to the ze- 
mindara were often included lands which 
had been appropriated to the payment and 
support of the public officers and servants of 
the semindaries or villages included in them. 
These lands were called chakeran Jands ; 
and it appears that, under the ancient system, 
such lands were usually exempted from 
assessment in favor of the zemindar, though 
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they had no legal title to exemption. But 
there was another class of lands called 
Jakhernj, which, by reason of a special ex- 
emption in aroyal grant, or by having been 
legally devoted to religious usea, or by other 
means, had become or were claimed by their 
owners to be free from lakheraj or assess- 
ment to the Government. 


The Police of the country was maintained 
by means of thannahdars or Police officers 
kepteby the zemindara, and appointed and 
paid by them ; but, where no other provi- 
sion existed for their maintenance, the ex- 
pense was in effect defrnyed by the Govern- 
ment, either by direct allowances to the ze- 
mindar, or by deduction from his Jumma, or 
by excluding from assessment, or assessing 
below their value, lands appropriated to that 
purpose by the zemindar. 

In addition to the Police force thus kept 
by the zemindar at the expense of the Go- 
vernment, and which seems to have been 
usually very inefficient, private individuals 
and communities were accustomed to keep 
watchmen for the protection of their persons 
and property, under the name of chawkeedars 
and various other names, who were paid by 
their employers, and for whom no allowance 
was made by the Government. 

Besides the disorder which prevailed ge- 
nerally through the provinces, particular 
districts were exposed to ravages of a differ- 
ent description. ‘The mountain or hill dis- 
tricts in India were at this time inhabited by 
lawless tribes, asserting a wild independ- 
ence, —often of a different race and different 
religion from the inhabitants of the plains, 
who were frequently subjected to marauding 
expeditions by their more warlike neigh- 
bours. To prevent these incursions, it was 
necessary to guard and watch the ghats or 
mountain passes through which these hostile 
descents were made; and the Mahomedan 
rulers establisbed a tenure called ghatwallee 
tenure, by which lunds were granted to indi- 
viduals, often of high rank, at a low rent, or 
without rent, on condition of their perform- 
ing these duties, and protecting and preserv- 
ing order in the neighbouring districts. 

Nothing could be more deplorable than the 
state of the provinces under thissystem. Mur- 
der and rapine were common throughont the 
country,—more than half the lands were 
wasteand uncultivated,—and neither the ryots 
nor the zemindars had any inducemént to 
improve them, as any increase in their value 
had only the effect of increasing the Govern- 
ment assessment. 


cern gree 


It was considered by the East India Com- 
pany that the first step towards a better 
system of (government, and the amelioration 
of the condition of their subjects, would be 
to convert the zemindars into landowners, 
and to fix a permanent annual jumma or 
assessment to the Government, according to 
the existing value, so as to leave to the land 
proprietors the benefit of all subsequent 
improvements, 

Accordingly, they determined to make tha 
assessment in the first instance for a period 
of ten years, with a view to its being ulti- 
mately made permanent. 

In 1789 the original Regulation relative 
to the Decennial Settlement of Behar was 
issued ; the Settlement in the other pro- 
vinces being in subsequent years. 

1. By that Regulation it was provided 
that anew Settlement of the land revenue 
should be concluded for a period of ten years. 

By Seotion 2 it was provided that it should 
be at the same time notified to the land- 
holders with whom the Settlement might be 
concluded, that the assessment fixed by the 
Decennial Settlement would be continued 
after the expiration of the ten years, and 
remain unalterable for ever, provided such 
continuance should meet the approbation of 
the Court of Directors. ° 

81. By Section 31 it was ordered that the 
allowances of the kazies and kanoongoes 
heretofore paid by the landholders, as well 
as nny public pensions hitherto paid through 
the landholders, be added to the amount of 
their jumma, and be in future paid by the 
Collectors on the part of the Government. 


° Ditto 108. 


33. The assessment was to be exclusive 
of all lakheraj lauds, whether exempt from 
lakheruj with er without authority. 

87. Chakeran lands, or lands held by 
publie officers and private servants in lieu of 
wages, were not to be excluded, but were to 
be subject to assessment in common with 
the other lands in the zemindary, the exemp- 
tion which such lands had previously enjoyed 
being thus destroyed. 

72. The landholders were declared re- 
sponsible for the peace of their districts, as 
therefore, and were to act agreeably to 
such Regulations on this head as might be 
thereafter enacted. 

Ditto 109. 


1. The jumma was*to be fixed by the 
Collectors on fair and equitable principle 
with the reservation of the approbation of 
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the Board of Revenue, to whom he was to! that the grants before Mr. Clevelend’s time 


report the grounds of his decision. 

2. The Collectors, in fixing the jumma, 
were to adopt the following as a general 
rule:—That the average product of the 
land in common years be taken ag the basis 
of the Settlement, and from this deductions 
be made equal to the malikana and kurcha, 
leaving the remainder of the jumma of 
Government. 

The mahkana is the allowance for his 
maintenance made to the zemindar, and the 
kurcha is the disbursements and ontgoings 
allowed to him agninst his receipts. 

Atthis period the Rajah Kader Ali was 
the zemindar of Khurruckpore. It is situated 
in the zilleh of Bhaugulpore on the frontiers 


of the province of Behar, and forms a consi- | 
including many per- | ances to be made out of the income, and the 


derable principality, 
gunnahs, and amongst others the pergnunah 


to the ghatwals reserved a payment of twa 
annas per beegah as a fee or perquisite to the 
zemindar ; that some sunnuds were granted 
unadvisedly by Mr. Cleveland without such 
reservation, but that he afterwards insisted 
ou such payment being made to the Govern- 
ment while he was in charge on behalf of 
the Government, and that all grants subse- 
quently mado by the Rajah of Khurruckpore 
contained the snme reservation. : 

In 1789-90 the jumma to be paid by Cader 
Ali was to be fixed, with a view to the 
Permanent Settlement. As might be expect- 
ed, considering the magnitude of the 
estate, it appears to have undergone great 
consideration. Every village was enumerat- 
ed and entered; the deductions and alow- 


particulara of the lands to be except- 


of Gordah, in which the lands in dispnie are, ed from the assessment (for some lands called 


situate. A very large quantity of lands 
within this district had been granted by the 
ancestors of the Rajah on the ghatwallee 
tenure before described In the tuppa 
of Dhomsaeen, a sub-division of the pergun- 
nah of Gordah, no less than thirty-five vil- 
lages were held at this time upon this tenure 
by. ghatwals, and, amongst others, the lands 
in question, by an ancestor of the original 
defendant in these proceedings. 

The extent and particulars of these vast 
estates, and the particulars of the ghatwallee 
tenures, were well known to the Govern- 
ment of Bengal at the time when, the Settle- 
ment wag made. Some years before, in 
consequence of disturbauees which had taken 
place in the country daring the time of 
Kader Ali’s father, the Government had 
found it necessary to interfere with a Mili- 
tary force, and, having displaged the then 
Rajah, and restored tranquillity, had placed 
the zemindary under the charge of one of 
their own officers, Mr Augustus Cleyeland, 
who hnd the management of itap to the 
year 1781, about which time Kader Ali, his 
father having died, was put into possession 
of the Raj. 


It appears from evidence in the cause that 
Mr. Cleveland. during the time that he was 
in charge of these estates, had granted no 
less than 87,084 beegahs of land in this and 
(we presume from the extent) adjoining dis- 
trict upon ghatwallee tenure, in conformity 
with the orders of Government. (Rep of 
Coll. of Bhaugulpore, 19th Nov. 1813, App. 
7). It appears from other evidence (Suther- 
land’s Rep., 8th June 1819, Sup. App. 2.), 
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nuonkar lands were excepted), were the sub- 
ject of correspondence between the Collector 
of the district and the President and Board 
of Revenue at Fort William (Sup. App. 9) ; 
and finally the jumma was fixed at 65,459 
rupees 8ns. 104 pies. 


It is beyond dispute, and, indeed, in this 
onse has been faiily admitted, that the ghat- 
wallee lands formed part of the zemindary, 
It is equally clear that they were included in 
nnd covered by the assessment. Had they 
heen excluded, the accounts te’ show it are 
in the possession of the Government, and 
might have been produced ; but the contrary 
is perfectly clear upon the evidence, and, 
indeed, is found as a fact in the cause by the 
Special Commissioner, Mr. Moore, in his 
judgment of the 17th May 1848. 

Whether they were or were not productive 
of revenue to the zemindar is not material ; 
though, if it were important, a careful ex- 
amination of the evidence has satisfied their 
Lordships that there was at this time some 
profit derived from them by the zemindar, 
even in money; but at all events he deriv- 
ed the benefit arising from the services of 
the ghatwals, and enjoyed the valuable 
right of appointing the individuals who, with 
the lands, were to take upon themselves the 
duties of office. It was not the intention of 
the Settlement that no lands should be 
covered by the jamma which did not actu- 
ally produce income, and therefore contribute 
to increase the jumma at that time. On the 
contrary, probably more than half the lands 
in the country were waste and unproduc- 
tive at this period, and one of the main 
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objects of the Permanent Settlement was to | 
bring them into cultivation. 

Thus matters continued up to the year 
1792, The thannadars or public Police ofh- 
cers appointed by the zenunuars lind been 
found very inefficient, and the Government 
had appointed officers of their own to assist in 
keeping order, who hnd concurrent juriadic- 
tion with those named by the zetnindar. 
But in the year 1792 the Government derer- 
mied altogether to suppress tne thannals 
or Police establishments maintained by the 
landholders, and to take to themselves ex- 
clusively the preservation of peace and the 
prevention of erime by means of a Police 
force of their own, to be established at cou- 
venient stations throughout the provinces. 
As the landholders were to berelieved from 
the expense to which they were subject for 
the maintenance of the force now to be sup- 
pressed, it wns very reasonable that, where 
allowances for such expenses had been made 
by the Government, they should no longer 
be continued. and the Government, therefore, 
resolved to reserve the right of discontinu- 
ing them, or, where lands bad been allowed 
for the purpose, of resuining them. 

To carry these nrrangements into effect, 
Regulations XLIX aud L of December 1792 
were issued. 

The preamble of Regulation XLIX recites 
in strong language the disorders which pre- 
vailed, and the utter inefficiency and frequent 
corruption of the thannudars employed by the 
landholders 

Section 1 provides that the Police of the 
country is in future to be considered under 
the exclusive charge of the officers of the 
Government, who may be specially appointed 
to that trust. The landholders and farmers 
of land, who keep up establishments of than- 
nahdars aud Police officers, for the preserv- 
ation of the peace, are accordingly required 
to discharge them, and all landholders and 
farmers of land are prohibited entertaining 
such establishments in future. 

By Section 2 landholders and farmers are 
no longer to be held responsible for robberies 
committed on their respective estates. Pro- 
vision is then made for the appointment of 
a Police force in different stations through- 
out the provinces, each under the charge of 
a darogah or superintendent, and the whole 
is subjected to the control of the Magistrate. 


It is clear that the Police force here spoken 
of ia distinct from the chowkeedars and vil- 
lage watchmen, for these persons are by the 
12th Section declared subject to the orders 
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of the darogah, and by the 18th Section are 
ordered to apprehend and send offenders to 
the darogah, and afford every information to 
him. 

By Regulation L of the same year, 1792, 
a tax is to be levied withiu the district of 
exch Police establishment, for defraying its 
expenses; ard the 17th Section which is very 
linportunt, ia in these words ;—it is a circu- 
lar addressed to the Magistrate of each dis- 
trict : 

17. “ You will report whether the land- 
holders haye been allowed any deductious 
ou their jumma, or are in the receipt of nny 
money allowances, or hold any lands either 
free of or at a reduced reveaue, for the 
purposes of keeping up thannuadars or other 
Police officers, and also your’ opinion whe- 
ther the whole or any and what part of such 
deductions, allowances, or produce of such 
lands muy with equity be brought to the 
public account, in consideration of the land- 
holders being now prohibited from keeping 
up such establishments, and Government 
having taken upon itself the charge of the 
Police.” 

Nothing can be clearer than this,—that 
the lands referred to ate lands which the 
zemindare had been permitted by the Go- 
verpment to hold free from revenue, or at m 
reduced revenue, for the purpose of keeping 
up thannadars; not landas which the 
zemindars had permitted other persona to 
hold free from rent, or at a reduced rent, or 
lunds which such persons had a right to 
hold free from rent or at a reduced rent; 
aud that any lands which were in the first 
predicamant were to be reported to the 
Government by the Mnugistiate, together 
with his opinion whether it was consisient 
with equity ghat the whole orany part of the 
produce of such land should be brought to 
the public account; and further, that thie 
provigion relates and is confined to a class of 
officers whom the zemindar is no longer per- 
mitted to keep. 

Though the Decennial Settlement had beem 
made as to the several provinces of Behar, 
Bengal, and Orissa under different Regula- 
tions,—and although as to some of the estates 
the Settlement had not been entirely con- 
eluded in 1798,—it was thought right, ir 
that year, finally to establish its perma. 
nency, and for this purpose the celebrated 
Regulations of 1793 were, published. 

They were many in number, and re- 
enacted, with respect to all the provinces 
collectively, with some modifications, the 
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Regulations which had been previously issued 
with respect to them separately. 

By Regulation I Section 1 the Settlement 
was declared to be unalterable, 

The Cliuse relating to the resumption 
of allowances which had heen made to the 
zemindars for Police establishments is in 
these words ; 

“ Regulation I Section 8 Clause 4. The 
jamma of those zemindars, independent 
talookdars, and other actual proprietors of 
Mand, which is declared fixed in the foregoing 
Articles, 18 to be considered entirely uncon- 
«nected with and exclusive of any allowances 
which have been made to them, in the 
sadjastment of their jumma, for keeping up 
thannahs or Police establishments, and also of 
the produce of any lands which they may 
have been permitted to appropriate for the 
same purpose ; and the Governor-General 
in Conncil reserves to himself the option of 
resuming the whole or part of auch allow- 
ances or produce of such lands, according as 
he may think proper, in consequence of his 
having exonerated the proprietors of land 
from the charge of keeping the peace, and 
appointed officers on the part of Government 
to superintend the Police of the country. 
The Governor-General in Council, however, 
deolares that the allowances or produce of 
lands which may be resumed will be appro- 
printed to no other purpose than that of de- 
fruying the expense of the Police ; nud that 
instructions will be sent to the Collectors not 
to add such allowances, or the produce of 
such lands, to the jumma of the proprietors, 
but to collect the amount from them sepa- 
rately.” 

Upon the meaning of this Clause the ques- 
tion in this cause depeuds, It is obvious 
that it hus reférence to the Police Regulation 
‘of 1792, nad to the allowances ewiti, respect 
to which uu enquiry was directed to be mnde 
iu that year. It is unnecessary, therefore, 
here to repent the observation alreudye made 
as to their effect. 

By Regulation XXII of 1793 the same 
enquiries are directed to be made by the 
Collectora as liad been ordered to be made by 
the Magistrates in 1792; but as the lan- 
gunge is not precisely the same, it may be 
as well to state the Clause at length. It is 
Section 36, and is in these words :— 


“ The Collectors are to report all allow- 
ances that may have been made to the pro- 
prietors of land for keeping up Police estab- 
lishments, either by deduction from their 
Jumma, or by permitting them to appro- 
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priate the produce of lands for that pur- 
pose, or in any other mode. which may 
uot have been alrendy resumed, with their 
opinion how far the whole or uny por- 
tion of such allowances can with equity be 
resumed in consequence of the proprietors of 
lund beiug exonerated from the charge of 
keeping the peace, as declared in Regulation 
XXIL of 1793, which Regulation had re- 
enacted the provisions of Regulation XLIX 
of 1792” 


The same provision with respect to chnker- 
an lauds and lakheraj lands, which lad been 
contained in the Regulations of 1789. are 
repeated in those of 1793, riz. that the 
chakeran lands should be included in the 
Settlement, and the lakheraj lands excluded 
from it. 

Although both the lakheraj lands and the 
thanuadary lands are reserved for further en- 
quiry under these Regulations, thers was 
obviously a great distinction between them 
with respect to the period at which the de- 
ciaiou relating to them was to be mnde. 

The lakheraj lands were separate fro'n the 
zemiudary, and were excepted out of the 
Settlement, The validity of the exemption 
claimed for them depended on the validity of 
the grants uuder which it was claimed. 
Very many were believed to be fraudulent ; 
but each case must depend upou its own 
circumstances. The investigation of such 
circumstances might occupy a long time. and 
a discovery of grounds of suspicion might 
take place at any period. As they were not 
to be included in the Settlement, no great 
inconvenience could arise from delay. 

But with respect to the allowances for a 
Police foree made by the Government, 
whether in land orin money, the cnse was 
quite different. They were included in the 
Settlement; aud, if any additional charge was 
to be thrown upon the Inndholder in respect of 
such allowances, it was necessary that it 
shonld be ascertained as part of the Settle- 
ment. No difficulty in ascertnining the fact 
could possibly exist. The assessment had 
te n very recently made,—in sume cases 
indeed was not yet complete, —and the offi- 
cers who made it must be perfectly aware 
whether any such allowances lad or had not 
been made. 

Iu pursuance of these Regulations, Mr. 
Dickenson, the Collector of Bhangulpore, 
was required to report whether, iu the Settle- 
ment for Khurruckpore, any such allowances 


lhad been made: and on the 29th April 


1794 he makes his report in the negative. 
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Hie words are these, contained tn a jetfer ad- Iudeed, by Regulation IL of 1819 the En%t 
dressed to the President ond Members of the | Endin Compauy fermally “ renounce all 
Board of Revenue of Fort William, relating to | claim on the part of Government to addi- 
this and other zeminduries : — In obedience | tional revenue from lunds whieh were im- 
to the 36th Article, I hnye made rhe neces- | cluded within the limits of estates for which 
sary enquiries, but do not find that auy al- | a Permanent Scttiement had been concluded 
Jowauces, either by deduction from their | at the period when such Settlement was so 
jumma, permission to appropriate the pro-; concluded whether on the plea of error or 
duce of lands, or any other mode, have been | fraud, or uuy pretext whatever, saving of 
granted to avy proprietor for keeping up | course mehals expressly excluded from the 
Police establishment.” Supplemental Ap- | operation of the Settlemens,” 
pendix 13. But their Lordships are far from thinking 
This enquiry took place before nny permn- | that there was any mistake, either on the 
nent grant had beeu made of this zemindary, | part of the Collector or the Bonrd of Reve- 
aod with a view tosuch grant. No clann to: nue, All the information which their 
resumption of lands or to alteration of | Lordships can obtain, with respect to those 
jumma was, or, upon the footing of the lands, leads to a different conclusion. 
report, possibly could beset up by the Govern-i Jn Mr. Grant’s Analysis of the Finances 
ment; and nearly two vems afterwards, ' of Bengal, addressed to the Court of Direct- 
viz, on the 25th January 1796, the Govern- ors m the year 1786, and printed in tke 
ment made a grant to the Rajah of the whole | Appendix to tbe Fifth Report of the Select 
zemindary of Khurruckpore, including the | Committee on the Affairs of the East India 
lands in question, to hold to him ın perpe- Company, p. 268, the zemindary of Beer- 
tuity at the jumma assessed in 1789-90, | bhoom is stated to have been conferred by 
oz. 65,459 Rs. 8 as. 10 pies. Appen- : daffeer Khan on an Affghan or Tartar tribe 
dix 17. ' for the purpose of guarding the frontiers on 
It issaid that Mr. Dickenson made thin ' the west aguust the incursions of the bar- 
report under a mistake. A mistake! barous Hinavos of Jharcond, by means of a 
of what? Not of facts, certainly. ‘The , warlike Mabomedan peasantry entertained as 
existence and nature of these ghatwalee!a stunding militia, with suitable territorial 
tenures, the extent to which they pievuiled allotments, under a principal tandbolder ;” 
in this distiict, und the mode in which they: and Mr. Grant afterwaids deseribes the 
had been dealt with in making the assess- tenure ‘fas iu some respects corresponding 
ment, must, fiom the circumstances which | with the uncient military fiefs of Europe, 
have been stated, have been perfectly fami- $ inasmuch as certain lauds were held lnkhe- 
liar both to the Collector and to the Bomd | raj, or exempt frou the pavinenr of rent, aud 
of Revenue. ; to be applied soiely to the maintenauce of 
But wns he under a mistake of law ?1 "oops ” 
That he considered the ghatwallee lands ns, There 1s no doubt that the tenures here 
not within the meaniug of the Clause im epoken of are ghut wullee tenures, though they 
question is abundantly clear ; and, if he was “© uot mentioned by that namo. 
mistaken as to the intentions of the Goveru- Beerbhoomimmediately udjoins Khurt uck- 
ment who had framed it, a mistake so deep- | Pore, aud im 1795 some ghatwalles Innuds 
ly affecting their revenues, nud reaching to) ‘Vere transferred from Beerbhoom to the dis- 
such a great extent of territory, must at trict o$ Buaugulpore, m which Khurruckpoie 
once have excited the remarks und the re- |13 Situante, aud in 1797 lauds of the sane 
monstrance of the Revenue Board ; but thoy description were trausferred from Bhaugul- 
make no objection to his view of the subject. | pore to Bee bhoom. 
and, accordingly, the grantis made on the In 1813 a report was made by the Collect- 
terms already stated; the grautee holds under | or of Bhaugulpore to the Magisirate of Beer- 
it, and for more than forty years no uttempt bhoom, in answer to certain euqairies with 
ig even made to disturb it. respect to ghatwullee lands in his district. 
Appendix 7, 








Tt would seem to be very difficult, under |" * 
such circumstances, to permit any part of The Collector states that the ghatwalee 
the lands sọ granted to be resumed on any lands iu bis district are of four kinds, 
allegation of mistake, if there were reason lst.—The lauds already referred to as 
to suppose that any mistake hud been | granted by Mr. Clevelund. ‘These he states 
mado. | to have been allotted in the euvirous of the 
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obst at the foot of certain mountains, 
which he names in various pergunnahs, und 
unongat others “ Pergunaah Kanulhjohbe, 
ind in some other villages of the Khurruck- 
pore estates,” fo certain ghatwals and 
watchmen, in lieu of saluries, in the’ propor- 
tion of the number of watchmen atteuding 
the said ghatwals, to attend to and guard 
mhe watch stations at the passes, and to 
patrol the precinets of the villages, that uo 
nnountaineers might be able to descend from 
those passes of the mountnins to commit 
night attacks, to invade, assault, or to plun- 
«ier mouey or cattle, or to create disturb- 
ance,” 

The 2nd clasg the repoit describes as * the 
ghatwals attached to the Khurruckpore 
estites, who pay a stipulated rute of reut for 
their lands and villazes, beiug bound to 
protect and guurd the highways, to warch 
the stations at the passes, to prevent dis- 
turbances being created by the mountnineers, 
thieves, aud highwaymen. They hold their 
lands in virtue of sunuuds granted by the 
zemiudar of Khurruckpore, except some who 
have received theira from the foitner au- 
thotities.” 


The report then proceeds to state “ that 
when the zemindar, or Gouvernmenl tuu- 
thority, wishes to appoint n ghntwal to 
guard the frontiers of the villages, it is his 
duty to ascertain the produce of the vil- 
lages, the quantity of ghatwullee lands 
therein, aud, after deductiuy a certain rate 
in the ratio of the guards with the ghatwals, 
in lieu of wages, to ix a certain tent to be 
paid by the ghatwals.” 


After mentioning other desctiptions of 
ghatwallee lands, le states his opinion that 
the ghatwals have no right of inheritance 
or proprietary interest io thew lands, but hold 
right of possession as long as they * perform 
the terms aud conditions of ther suunnuds. 


The report then states that at the gime of 
the Decennial Settlement the ghatwals were 
not treated as independent tulookdors ; that 
no settlement was made with them ; but that 
they were included in the Setilement of the 
zemiudar of whom their lauds wore held. 


In 1816 another report was made by 
the Collector of Bhaugulpore (Appendix 9), 
in which it is stated thut the ghatwals pay a 
fixed rent to the zemindarof Khuriuckpore, 
and continue under his control, direction 
and subjection, while phe Rajah is answer 
able to the Collector for the rents of the 
entire Khurruckpore. 
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With respect to the ghatwallee tenures m 
Beerbhoom, it is stated, m a Regulation 
passed with respect to thom in 1814 (Regu- 
lation XXIX of that yeur), that the class of 
persons called ghatwals iu the district of 
Beerbhoom form a peculiar tenure, and that 
every ground exists to believe that, uccord- 
lng to the former usages and coustitution of 
the country, this class of persons are entitled 
to, hold their lands, generation after genera- 
tion, 10 perpetuity, subject, nevertheless, to 
the payment of a fixed and established ‘rent 
to the zemindar of Beerbloom, aud to the 
performance of certain duties for the main- 
teuauce of the public peuce aud support of 
the Police. 


This deactiption is confined in terms to 
the distiiet of Beerbhoom. but in the case of 
Hurlall Sing v. Jowown Sing, 6 Sud. Rep. 
170, which occurred in 1837, a question arose 
as to tbe nature of these tenures generally, the 
point for decision being, whether they were 
divisible on the death of a ghatwal or descend- 
ed to his eldest son. One of the Judges states 
that these tenures are very common in the 
Nerbudda territory, for the protection of the 
ghaéts. Another of the Judges seems to con- 
sider them us chukeran lauds. And the 
Court was of opinion that the lands beig 
held condinonully on the performance of 
certuin delined duties, they were not divisible 
ou the death of the ghatwal, but desceuded 
to the oldest son. 


Lands so held could uot properly be con- 
sidered us lands of which the zemindars had 
been permitted by the Government to appro- 
priate the produce to the maintenance of 
thauuah or Police establishments. ‘They 
were held by a tenure created long before 
the Enst Indian Company acquired any 
duminion over the country ; and though the 
nuture und extent of the right of the ghat- 
wals in the ghatwallee villages may be 
doubtful, and probably differed io aiffered 
districts and m different families, there 
cleatly was some anvient law or usave by 
which these lands were appropriuted tu re- 
ward the services of ghutwals ; services 
which, although they would include the 
performance of duties of Police, were quite 
as much in their origin of a military ns a 
civil character, and would require the ap- 
pointinent of a very diffuieut class of per- 
sons from ordinary Police ollicers. 


We find accordingly that the office of ghat- 
wal in this zemiudary was frequently held 
by persons of high rank, . 
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Before the date of the Regulations, and 
in 1783, we have a letter from the Collector 
to the Rajah Knder Ali, informing him = that 
the Ranee Sobissuree (who trem the title 
must have been a female of high rank) hed 
beeu disinissed fiom het office of ghui wal 
of Juminee Hurnapoor, which is situate in 
the, Khurruckpore estates, by order of the 
Governor-General in Council, and intimat- 
ing that, “as the office isin your Highness’ 
gift, your Highness will, sheald you deem 
it nécessary and proper, appoint a person to 
the office of ghatwal of the said pergunonh, 
to watch day and night at the suid ghat. 
Should it be advisable, your Highness may 
retain it under your Highness’ control, in- 
forming the Court of the cireamstunce” 
(Appendix 14). Surely the language here 
used in speaking of the ghatwal is litele 
suited to the appointment of a Police officer. 
It is rather that which in ancient times in 
England might have been addressed to a 
Lord of the Marches with respect to a chief- 
tain under his orders. 


Again, the officers contemplated by the 
resuinption clause were a class whom the 
landowner wns in future prohibited from 
keeping. Was this the case of the ghat- 
wals ? Why, we have a letter from the Col- 
lector of Bbhaugulpore to the Rajah of Khur- 
ruckoore, on the lsat September 1808 : Ap- 
pendix 14), in which he observes, “as the 
settlement of rent between the watchmen 
aud yourself reats with you. as also does the 
dismissal and transfer of the ghatwals, &c., 
as usual and customary on your estate, the 
Magistrate has no objection to the measure ” 
(which the Rajah had proposed to take), 
“nor ia the Collector opposed to the stepp” 
and in the reports of the Collectors to which 
we have already referred, it is stated that it 
is the province of the Rajah to appoint and 
dismiss the ghatwals attached to the Khur- 
ruckpore estates; that he usually, but not 
always, makes a report to the Government 
when he does so ; © that the Settlement rests 
with him, and he raises or depresses the 
rent.” 


The appointment of ghatwal has been 
continued, with the assent of the Govern- 
meut, up to the present time. 


Upon this review of the evidence their 
Lordships are of opinion that, if auy attempt 
had been made in 1796 to resume these 
junds under the Regulation now in question, 
such attempts must have failed, and that, 
therefore, there can be no ground for the 


claim now set up by the Bengal Govern- 
inent. i 

Lt may be proper to notice the proceedings 
which have ended in the judgment against 
which the present appeal ig brought. 

It appenis that on the 29th November 
1836 the Guvernment in India urdered tbat, 
if the ghatwallee lands were of n nature to 
be resumed, they be subjected to resumption, 
Appendix 3. 

The proceedings to be taken for the pur- 
poses of resumption, and the Court or tribu- 
ual which is to decide the matter, are of a 
special character. 

The Collector of the district, or his deputy, 
enters on record a claim to assess the dis- 
puted lands; notice ia given to the owners ; 
upon their answers, aud upon evideuce, the 
Collector who has made the claim, or oue of 
his deputies, decides upon its validity ; and 
if either purty is dissatisfied, there is an ap- 
peul to a Special Commissioner appointed vy 
the Goverument, 


Ou the lst May 1838, Mr. Travers, then 
Special Deputy Collector of the districts of 
Bhaougulpore and Monghyr, eutered the fol- 
lowing claim on the part of the Government 
against Toofany Sing, ghatwal, who was in 
possessiou of the disputed landa in this case: 


‘Claim to assess 755 beegnhs of ghatwallee 
lands situate on Ghat Foujdar, Tuppa Dhu- 
sagan, As it appears from ‘on examination 
of the ghatwallee books furnished by the 
Mugiatrate of this district for the year 1819 
C. E., that the lands in dispute have been 
appropriated rent-free by the said defendant, 
as belonging to the said ghui wallee, and as it 
id necessnyy, under Regulition II of 1819, 
S. E., and Regalation III of 1828 C. E., to 
inquire into the legality or otherwise of the 
deeds of grunt ; 10 is therefore ordered that 
this case’be numbered, and placed upon the 
file of the Court, and that notice be served 
upon the defeudaut.” Appendix 1. 


It does not very distinctly appear from 
this statement of the claim upon what grounds 
it was intended to be rested but we oollect 
that it was thought that these lauds were 
uot included tu the estate of Khurruckpore ; 
that they belouged to the ghatwal ; and that, 
as no settlement had beeu mude with him, 
they were still the. subject of settlement, or, 
in other worda, ofS assessment. 


The matter then cume, upon some inter- 
locutory proceeditg, hefore Mr. Alexunder, 
described as Officiating Special Deputy Col- 
lector of the districts of Bhaugulpore and 
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Monghyr, and ‘on the 10th November 1888 he 
made a minute in part in these terms: 

‘Tt is consequently decided that these 
lands were conduionally granted ; but, firsély, 
the officers do not perform those couditions ; 
and, secondly, the Government have no need 
of their services ; besides which it is evident 
that the snid lands bave not undergone any 
settlement up to the present time: for the 
settlement was effected in 1197 E. E, while 
the said lunds were set apart iu 1181 F. E, 
and, notwithstanding that 2 annas per beegah 
used to be paid to the zemindar for certain 
lands, yet as that cannot be considered rent, 
but a sunple fee in acknowledyment of the 
right of the zemindar, the snid lands ate 
consequently of a nature to be resumed.” 

I. is then ordered ‘that the defendant 
produce any document in his possession in- 
validating the above-mentioned circumstances 
within a week, otherwise judgment would 
goin favor of Government, without any 
plea in opposition being taken into considera- 
tion.” Appendix 8. 

The Rajah of Khurruckpore was apparently 
supposed to have nothing to do with the 
question ; he was not made a patty to the 
proceedings, nor served with notice of them ; 
but on tke 27th November 1838 he pre- 
sented his petition, stating that he was the 
owner of the land, aud that Toofany Sing 
held under a lease from him, Appendix 4. 

The original defendant put in his answer, 
stating that he and his ancestors for rever- 
al generations had held these lands at n rent 
of 2 annas per beegah from the Rajah of Khur- 
ruckpore, and that lauds, including 36 ori- 
ginal villages, besides others subsequently 
added, were held by the same tenure of the 
Rajah. 

A great deal of evidence was gone into; 
many enquiries were ordered, On the result 
of which it distinctly appeared that these 
lands were part of the estate of Khurruck- 
pore, and had been included in thé settle- 
ment for that estate; and accordingly, on 
the 9th December 1838, Mr. Alexander pro- 
nonnced a decision founded on those proofs, 
in which he declared that the lands were 
of the nature Of chakeran lands ; that they 
were not of a nature to be resumed ; nnd he 
ordered the claim of Government to be dis- 
missed. Appendix 32. y 

The same decree wip sat the same time 
pronounced by Mr. Alexander in tex other 
guits ofa similar kind.» 


Not long after these jadgments were pro- 
nounced, —judgments to which no objection 
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can be made, exoept that they ought to have 
uwarded costs of suit to those who had re- 
sisted the claims made against them,—Mr, 
Alexander, unfortunately for all parties, 
uliereqd bis. opinion, and thought that, al- 
thouzh the suits might not be maintainable 
on the grounds originally tuken, they might 
be snpported under Clause 4 Section 8 of 
Regulation I of 1798, and he applied for 
permission to review his judgment, 

The forms of proceeding did not allow 
this to be done ; and on 31st December [8389 
the Goverument appealed to the Special Com- 
missioners, bringing forward the Clause just 
mentioned, and also insisting that the lands 
were not included iu the Settlement of the 
Khurruckpore estate. 

Before thia appeal was heard, the interest 
of Rajah Ali Khan, the original opponent 
of the Government, hud been assigned to 
the father of the present appellant, and he 
was ndmitted a respondent to the appeal of 
the Government. 

During the course of these proceedings the 
amne question liad been raised by the 
Government with respect to other ghatwallee 
lands in other pergununhs of this semindaty 3 
aud on the 29th May 1838, Mr. Travis, 
In some of those suits, decided in conformiy 
with Mr. Alexander’s derision, und dis- 
missed the claim of the Government; nud 
itis said that this decision was confirmed 
by the Special Commissioner on appeal. (Ap- 
pendix 93). . 

Other suits, on the other hand, of the same 
descripiion, came before Mr. Alexander, who 
decided them, uo! in conformity with his 
first determination, but according to the view 
which he had subsequently taken. 

On the 21st May 1841, the appeal in the 
present suit came before Mr. Elliott, Special 
Commissioner, who reversed the decision of 
Mr. Alexander, stating as the ground of his 
judgment, “that it was evident that the 
ghatwallee lunds in dispute in this case, as 
well as in the other ghatwallee suits, were 
distinct and separate from the settlement 
made by the Government ;” he established 
therefore the claim of the Government, aud 
ordered that all the costa of the suit should 
he borne by the respondents. (Appendix 64). 

Fortunately for the ends of justice, the 
concurrence of another Special Commissioner 
was necessary to give effect to this decision, 
and, on tho 27th December 1842, the cage 
came before Mr. D’Oyley. 


Mr. D’Oyley differed fiom Mr, Elhott 
and the case was Llerefore remitted to Mr. 
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Moore, Special Commissioner for Caleutta| sufficiently explained the reasons for thei 
aud Moorshedabad. opinion, viz. that these lauds are not pro 


That gentleman directed an enquiry to be. perly within the meaning of the Clause re- 
mnde (to which ‘we have beforé adyerted) lied on by the respondents ; that they were 


of the Secretary of the Sudder Board, for , ® part of the zemindary of Khurruckpre, 
‘and were included in the settismeut for thar 


the: purpose of ascertaining whether, the 
zemindary, and covered by the Jumma as- 


ghatwajlee landa had been excepted from 
the settlement of the Khurruckpre estates ! sessed upon it. 

or not; and, finding that they had not been 80 If any’ case should occur in which lands o) 
excepted, he. concurred in the opinion of! i ee | . 
Mi. D’Oyley, and ordered that the appeal | ships’ opinion properly falling within the 
of the Government in thig and the other ten meaning of the Regulation, huve neverthe- 
suits of the snme nature should be:dismiss- less been dealt with as such, and have not 
ed. (Appendix 70 , ‘been included in the Settlement of 1793, 


PREFE | such cage will have to be decided upon its 
The Government was still dissatisfied, and 
. own circumstances, and will not be governed 


: l 843, tl lied : 
on the 19th ee ver 1843, they app A cadena area ei 
for a review of the judgment, 








chatwallee tenure, though not in their Lord- 


_ With respect to the costs of the proceed- 
‘ings which have taken place, their Lordships 


before Mr. Moore, who directed many more | Ror drat T E 
enquiries, the result of which, in the opt, 


The case came again, on several occasions, 


In bringing forward this claim, have acted 
nion of thew Lordships, was to confirm the + yy der a sense of public duty; but it is an at- 
decision at which he had already arrived. i tempt ro disturb upon insufficient grounds a 
Mi. Moore, however, considered that bis” gettlement which subsisted without dispute 
former judgmeut wa 8 erroneous, and, on the | for above forty years, during all which time 
9th July 1844, he reversed it. On the 9th | the right to disturb it, if it exists at all, existed 
September of the same year, Mr. Gordon, ®| with as much force as when ‘the proceedings 
Judge of the Sudder Court, vested with the | i 


were instituted. It has been persisted in 
powers of a Special Commissioner, ander the 


after several decisions against the Govern- 


orders of Government, expressed his con-) ment by their own officers acting ss Judges ; 
currence in that decision ; and at Inst, on 


the 27th June 1845, a final judgment in 
favor of tbe Government was pronounced 


the decires in their favor has been finally 
obtained. upen grounds different from those 
| on which it was originally sought, and the 
by those gentlemen, resting their decision, appellant bas been exposed toa long and 
as we understand it, ou the grounds that | most expensive litigation. Under these ci- 
these lands were in reality lands granted 
for Police establishments, and were to be 
considered as provided for in Clause 4 Sec- 
tion 8 Regulation I of 1798. ! 
| 


From that decision the present appeal i» j to the appeilant nll the costs which they 
biought to Her Majesty iu Council; and it} have recerved fion him under orders of the 
is scarcely necessary to say that ther Lord- | Judges below, 1G'should also be ordered to 
ghips must humbly report to Iler Majesty | puy to him all lis own costs of these pro- 
their opinion that the decision complaiued a ceedings, including the costs of the present 
ought to be reversed. They have already | appenl. 


cumstances their Lordships thiuk that they 
should do but imperfect justice if they did 
not humbly recommend to Her Majesty that 
the reapoudents should be ordered to re-pay 
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° The 17th November 1865. 
Present: 


The Hon’ble C. B. Trevor and G. Campbell, 
Judges. 


Alluvial lands—Undor-tenants. 


Case No. 242 of 1865. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Dinage- 
pore, dated the 20th April 1864. 


Zuheeroodeen Paikarand others (Plaintiffs) 
Appellants, 


VETSUS 


Mr. J. D. Campbell and others (Defendants) 
Respondents. 


Baboos Juggadanund Mookerjee and Banee 
Madhab Banerjee for Appellants. 


Mr. R. V. Doyne for Respondents. 
Suit land at rupees 9,912-8. 


Clause 1 Section 4 Regulation XI of 1825 refers 
only to under-tenants intermediate between the zemin- 
dar and the ryot, and to khoodkasht or other ryots 
who possess some permanent interest in their lands, 
and not to tenants from year to year. 


THE plaintiff in this case, Zuheeroadeen 
Paikar, sues the defendants for possession 
with mesne profits of certain lands. 

Plaintiff alleges that the land*in dispute 
forms portion of the estate of Shampore 
Paharpore, which was resumed and settled by 
Government in 1266 with Chander Narain 
Roy, the father and guardian of the minor 
Jogendur Nauth Roy ; that in 1267 an ijara 
was given to Kistodhun Adhikaree who, on 
the 5th Joisto of that year, gave him, plaintiff, 
a pottabh for these and other lands under the 
signature of ‘T'ryluckonath Bose Naib ; that 
the defendants, under the allegation that the 
lands in dispute form an accretion to a jote 
belonging to them, obtained possession under 
an Act IV of 1840 order. Hence the pre- 
sent snit, 

Defendants plead that they obtained pos- 
session of certain land under two tickets 
granted to them by the Collector in 1859 or 
1265 ; that the land in dispute has accreted 
to the land included in ticket No. 417, and 
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therefore they are under the law in force 
entitled to it, and the farmer’s pottah to the 
plaintiff is worthless. 

The Principal Sudder Ameen found ag a 
fact that the lands are accretions to defend- 
ants jote, and, consequently under Clause | 
Section 4 of Regulation XI of 1825, they 
must be considered an increment to the 
tenure of the defendant ; that Jaw enacting 
that any such increment belongs to the person 
to whose land it is annexed. whether such 
land or estate be held immediately fromeGo- 
vernment by a zemindar or other superior 
landholder, or as a subordinate tenure by 
any description of under-tenant whatever ; 
that consequently the zemindar, or uuy one 
as a farmer representing him, could only graut 
a pottah for the increment to the defendant, 
and plaintiff's claim must be dismissed with 
costs. 

From this decision an appeal has now been 
preferred to this Court, and the first question 
which we have to determine is whether, 
admitting the facts as found below, the 
Section of the law cited in the Court below 
is appliceble to the present case. 

It appears that after the resumption, and 
before the settlement in perpetuity of the 
estate in which the land in dispute is situat- 
ed, the Collector granted tickets of the 
lands to certain parties, which enabled them 
to possess and cultivate the lands. They, 
however, on the settlement of the lands, 
did notin any way bind the settling zemin- 
dar. They simply gave the ryots a tenancy 
from year to year, which was liable to be 
determined at the expiry of that period at 
the pleasure of the landlord. 

Such being the tenancy, is it included 
within the terms of Clause 1 Section 4 of 
Regulation XI of 1825 ? Itseems to us quite 
clear, looking to the terms of the law, that it 
refers only to under-tenants intermediate be- 
tween the zemindar and the ryot, and to 
khoodkasht or other ryots who may, by the 
nature of the tenure, and by engagement, 
possess some permanent interest in their lands, 
and not to tenants like the defendant who 
has only held possession from 1859, and who 
is a tenant merely from year to year. 


Under this view we reverse the judgment 
of the Principal Sudder Ameen, and give 
plaintiff a decree for the increment formed 
on to the defendant’s yearly holding which 
has been leesed to him by the party entitled 
to let it. The extent of that area, and the 
amount of wasilat, must be determined in 
execution. 


A 
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The 21st November 1865. | The 21st November 1865. e 
Present: Present : 
The Hon’ble H. V. Bayley and E., Jackson, 
The Hon’ble C. B. Trevor and G. Campbell, Judges. 
Judges. Right of Suit-—Wolder under Dur- 


putneedar of portion of Putnee es- 
Jurisdiction (of Small Cause Court); tate. 
—Suit for price of bricks carried Case No. 1364 of 1865. 


away, after declaration of title. Special Appeal from a decision passed by 


Case No. 95 of 1865. Mr. W. Wright, Principal Sudder 
Ameen of Rajshahye, dated the 30th Ja- 
Special Appeal from a decision passed by! nuary 1865, reversing a decision passed 


the Principal Sudder Ameen of Nuddea,: by the Moonsiff of that District, dated 
dated the 22nd September 1864,’revers-| the 23rd July 1864. 


inga Gerisionig) the CGR, OF Sant | ira Soonderry Debya and others (Plaintiffs) 
pore, dated the 6th June 1864. | Appellants, 


VEI SUS 


Mothur Nath Goshwami (Plaintiff) Shama Seonderry Debya and others (De- 


Appellant, fendants )Respondents. 
Peruk Baboo Debendur Narain Bose for 
Appellants. 
Gobind Moy Goshwami (Defendant) Baboo Gopal Lal Mitter for Respondents, 
Respondent, A putnee estate was the inheritance of five bro- 


thers, two of whom appropmated the whole of it. 
Hep that the holder under a kamni pottah from the 


Baboo Greeja Sunkur Mojoomdar for | aur-putneedar of the three ousted brothers could sue to 


Appellant. obtain possession of his share of the estate, 
Tars suit has reference to a putnee es- 
No one for Respondent. tate, which the plaintiff states was the in- 


heritance of five brothers, whereas two of 

A suit for the price of bricks carried away, after | the five have approprinted the whole of it. 
declaration of title to half the property, held to| The plaintiff, as holder of a kaimi pottah 
be a suit to establish a title to 1eal property and ob- ' from the dur-putneedar of the three ousted 
tain a declaration thereof, and consequently cogniza- | brothers, bas sued to obtain possession of the 
ble only by a Small Cause Court. share of the estate to which he cousiders 

that he is entitled. 

Prat sued in the Moonsiff’s Court} The Brincipal Sudder Ameen had decided 
for the price of certain bricks carried away | that such a suit will not lie, He con- 


; i siders apparently that the suit must be 
by defendant to be awarded him after declar- preferred by the ousted brothers them- 


ation of his title to half the property, and he! selves, and that they cannot recover “in 
obtained a decree, which, however, was set | this round-about way.” 
aside by the Lower Court on the ground that The Principal Sudder Ameen is altoge- 


; : ' ther wrong in his law. The plaintiff's 
the suit could be brought in the Small Cause, Jum must be tried and adjudicated upon. 


Court only. We think that this was a suit’ Jn fact, the plaintiff, under the circum- 
directly seeking to establish a title to real | stances, ig the sole person who could bring 
property, and to obtain a declaration thereof, | ® em to recover the portion of the estate 

DA e covered by the plaintiff's pottnh, as he repre- 
and that the Civil Court bad jurisdiction. | sents the original owners, the thiee brothers. 
We therefore remand the case to the Lower 


Appeal decreed. The cost of the appeal 
Appellate Court for trial on the merits. ‘to follow the final judgment in the case. 
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o The 21st November 1865. The Judge’s decision is as follows :—“ The 





“ merits of the case have already been de- 
Present : “ cided by the High Court on appeal by 


“ other parties, and it is not, therefore, neces- 
The Hon’ble H. V. Bayley and E. Jackson, | « sary to do more than pass formal orders iu 
Judges. “ accordance with the spirit of the decision 

“ of the Superior Court,” 

Alluvial lands (Assessment of—byj| It is contended on special appeal that the 
Government)—Act IX of 1847 (Con- | facts of this case are not analogous to the 
struction of ). facts of the former case ; that, although one 

and the same point of law was involved in 
Case No. 1341 of 1865. both, the Judge should have gone inte the 
evidence and decided the facts, It is salso 

Special Appeal from a decision passed by | contended that the decision of the Division 


Mr. A. Abercrombie, Judge of Dacca, | Bench of the High Court on the point of law 


À was erroneous, 
dated the 16th February 1865, affirming We find that there is no plea taken in the 


a decision passed by the Princtpal Sudder | Memorandum of special appeal, urging that 
Ameen of that District, dated the 27th | the facts of this case difter from the facts of 


May 1863 the former case, and it is not shewn to us that 
á even in the Lower Court any such conten- 
Obhoy Churn Chowdry and another tion was raised. The determination of thie 


dispute in all these cases seems to have 
rested on the question of the boundaries of 
Chur Muddun Shunkur, and it seems to 
have been admitted on all hands that, if the 
The Collector of Dacca (Defendant) boundaries set up by Government were the 
correct boundaries, the plaintiff’s claim 
would fall to the ground. It is not even 


Baboos Chunder Madub Ghose, Hem Chun- | 20W stated as a ground for special appeal 


. i that the land, for which plaintiff has sued, 
der Banerjee, Kali Mohun Doss, and | lies outside those boundaries which the 


Sresnath Banerjee for Appellants. High Court in the former case doclared 
f to be those of Chur Muddun Shunkur. In 
Baboos Juggadanund Mookerjee and Sree- the absence of any such plea on the part 
nath Doss for Respondent. of the special appellant, we cannot hear 
the vakeel further upon it, 
Act IX of 1847 refers to re-surveys of zemindary The law point which it is attempted to 


lands winch the Government a euch maz canso t0 be | open refers to Act IX of 1847. It is said 


quent on the changes ascertained by such re surveys ; that under that law the Government has no 
bus does not interfere with the righta ef the Govern- | authority to take measures for the assess- 
ment, in rts capacity of zemindar, to take possesion | ment not only of accretions to zemindaries 
ee ese ec T E SOWA eepieen, MES ey hiol belong to private individuals, except 

: B as therein laid down; but has also no au- 
thority to assess accretions to its own ze- 
mindaries and churs, and which do not 
belong to private individuals. We think 
that this is not the intent of the lanw ; that 
that law refers to re-surveys of zemindary 
lands which the Government ne such may 
cause to be made at certain intervals, and 
to assessments consequent on the changes 
ascertained by such re-surveys : butthe law 
does not interfere with the rights of the 
Government in its capacity of a zemindar 
to take possession of, and assess all accietions 
to its own estates under Regulation XI 
of 1825. 

The appeal is dismissed with costs. 


(Plaintiffs) Appellants, 


VCI SUS 


Respondent. 


THis was a suit against Government to 
obtuin possession of certain chur land in the 
Pudda River, on the allegation that it was 
a te-formation and accretion to the plaintiff's 
village Datoria, whereas the Govermument 
had wrongly taken possession of it as a re- 
formation and accretion to Chur Moddun 
Shunkur. There were sdveral suits of the 
same nature : one of which was appealed to 
the High Court, and the others, among them 
that now before us on special appeal, were 
retained in the Lower Court, pending the 
decision of the High Court on the appeal. 
That appeal having been decided in favor of 
Government, this case came on for hearing. 
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The 21st November 1865. 
Present: 
The Hon’ble G. Campbell and J. B. Phear, 
Judges. 


Jurisdiction (Small Cause Oourts)— 
Construction of ‘f decision or 
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order” in Section 27 Aot XXIII of' 


I86i—Suit for contribution (on 
account of Government Revenue 
paid by a co-sharer of a joint me- 
hal). 

Cases Nos. 1686 and 1816 of 1865. 


Special Appeal from a decision passed by 
Mr. R. J. Richardson, Judge of Behar, 
dated the 2nd March 1865, affirming a 
dectsion passed by the Moonsiff of that 
District, dated the 19th March 1864. 


Bhoop Narin Sahao and others (Plaintiffs) 
Appellants, 


versus 
Meer Mohamed Hossein (Defendant) Respond- 


ent, 


Baboos Kishen Succa Mookerjee, Chunder 
Madhub Ghose, and Gopal Lal Mitter 
for Appellants. 


Mr. R. E. Twidale for Respondent. 


The “decision or order’ mentioned in Section 27 
Act XXIII of 1861, is confined to those decrees 
which, 1f made in a Small Canse Court, would be 
conclusively binding on the parties, and does not 
include a decies based upon an issue affecting the 
‘propnetary relations between the parties, which, if 
it had prope:ly misen ineidentally in a suit brought 
in a Smali Cause Court, could not then have been 
finally concladed between the parties. 


The Government Revenue payable by each co-sha- 
rers poition of a mehal held by several persona 
may not be separate and specifically defined, yet one 
co-shar~r may be entitled to recover frum the others 
an ascertamable portion of the total jamma which 
he was oblige! to pay to Government for the whole 
mehal. 

THESE two cases were argued together, as 
they udmittedly both stand upon the same 
footing. In each the plaintiff sues to obtain 
from a co-sharer of certain mouzahs contribu- 
tion in respect of Government Revenue, 
which he alleges that he has been compelled 
to pay in excess of his own share by reason 
of the default of the defendant. The amount 
claimed in the first-mentioned suit dees not 
amount to 500 rupees. The Lower Appellate 
Court disposed of both suits by one judg- 
ment, in which it is laid down that the plaint- 
iffs claim depended upon the issue 
“ whether the mehal of Baroura containing 
the three villages of Burgoon Chotra and Bar- 
oura, paying an aggregate Government Re- 
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venue of rupees 2,354, 2, 2, is ijmallee, or 
whether the Government Revenue payable 
by each Aullum is separate and specifically 
defined,” the plaintiffs complaint being that 
he had been obliged to pay the jumma for 
the whole mehal, .and that the defendants 
who had exclusive enjoyment of two of the 
villages, would not recoup him in respect of 
their parts of the property. The Judge 
then finds that the plaintiff has failed to 
prove that the Government Revenue, payable 
by each ullum, is separate and specifically 
defined, and he thereupon declares his suit 
to be untenable and dismisses it. ‘The plaint- 
iff appeals specially against this decision, 
alleging that the Judge’s finding of fact 
does not in law concivde the plaintiffs 
claim. The defendant’s pleader, in case No. 
1686, makes the preliminary objection, that, 
as the plaintiff's claim amounts to less thane 
500 rupees, and is of a nature to be cogni- 
zable by a Small Cause Court, special appeal 
is taken away by Section 27 of Act XXIII of 
1861. We think this objection cannot be 
sustained. Whether this suit is of a nature 
cognizable in Courts of Small Causes under 
Act XLII of 1860 “is a question which wa 
do not now decide :” it is sufficient for us to 
say that in our judgment the issue upon whiche 
the Lower Appellate Court based its decree, 
is one affecting the proprietary relations 
between the parties, and, as such, if it hadi 
properly arisen incidentally in a suit actually 
brought in a Small Cause Court, could not 
then have been finally concluded betweem 
the parties. The decision of the Small 
Cause Court upon it would no doubt be final, 
so far ag that issue affected the decree of the 
Court upon the money-claim of the plaintiff 
in that particular suit ; but it would have 
been open to either party to raise it again 
for other purposes in the Civil Court, whens 
the fulP right of appeal, including the 
ultimate right of pecial appeal to this Court, 
would attach to the litigants. We think 
that the ‘decision or order” mentioned in 
Section 27 of Act XXIII of 1861 is confinedl 
to those decrees which, if made in the Small 
Cause Court itself, would be conclusively 
binding on the parties, and does not, for the 
reasons given, include such as that which 
ig now under our consideration. This spe- 
cial appeal is, therefore, maintainable, andl 
we are of opinion that it ought on the merite 
to be decreed. The Lower Appellate Court 
has come to a determination on one only of 
the many possible conditiona precedent to 
the plaintiff having a good cause of action. 
Notwithstanding the finding of the Court, 
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jiemay well be that the relations between 
the plaintiff and defendant in respect to their 
respective shares in the mehal are such 
that the defendant is legally or equitably 
bound to re-pay to the plaintiff an ascertain- 
able portion of the total jamma which he 
says that he has paid to Government. 
The cases are remanded for the trial of the 
issue whether, as between the plaintiff and 
defendant, the former has paid any part of 
the Government Revenue on behalf of the 
latter. 





The 21st November 1865. 
Present: 


The Hon’ble H. V. Bayley and E. Jackson, 
Judges. 


Plea of Limitation—Trial of merits. 
Case No. 182 of ) 865. 


Special Appeal from a decision passed by 
the Additional Judge of Dacca, dated 
the 28th September 1864, affirming a 
decision of the Sudder Ameen of that 
District, dated the 81st March 1868. 


Doorga Ram Surmah Chuckerbutty (De- 
fendant) Appellant, 


DETrEUS 


Ruttun Monee and others (Plaintiffs) 
Respondents. 


Baboos Sreenath Dass, Bungseedhur Sein, 
and Kishen Doyal Roy for Appellant. 


Baboo Hem Chunder Banerjee for 
Respondents. 

A plea of limitation need not of necessity be decided 
before the mei.ts of the case can be approached. 

PLAINTIFFS in this case sued for certain 
lands as in their own estate ; and defendant 
denied their claim, averring that the lands in 
question were in his (defendant’s) estate ; and 
the defendant added that the plaintiffs suit 
was barred by limitation. The Survey Depart- 
ment had demarcated the lands as defend- 
ant’s lands, and plaintiff in this suit also 
prayed that this proceeding of the Survey 
Department might be set aside. 

The first Court (the Sudder Ameen) 
stated that he did postpone the decision of 
*he point of limitation till the decision by 
him of the case on the merits, 7. e.as to 
which of the parties the land in suit really 
was found to belong qn the evidence; and 
then the Sudder Ameen decided that the 
plaintiff proved the land in suit to belong 
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to his estate, and he gave plaintiff a decree 
accordingly. 

The defendant appealed to the Judge, and 
urged that the plea of limitation ought to 
have been decided separately and irrespect- 
ive of the case on the merits. The Judge 
thought, however, that the First Court had 
treated the plea of limitation properly, “as 
“it was admitted that plaintiff bad a share 
“with defendant in certain lands, and the 
‘ question was whether the lands in dispute 
“ belonged to these lands or to defendant’s 
“separate mehals : and that if the land§ in 
“dispute belonged to defendant’s separate 
“ mehals, then pluintiff is barred by limita- 
“tion; bus until it is known to which 
“ məhal the lands belong, the question as 
“to limitation cannot be decided.” 

The Judge on the merits came to the 
game conclusion as the Sudder Ameen, and 
held that the lands in suit belonged to plaint- 
iff’s estate, and he, therefore, dismissed the 
defendant’s appeal. 

Defendants now appeal specially, and 
the main contention before us is that the 
Judge has erred in Jaw in not separately 
deciding the point of limitation, irrespective 
of the merits. Cases have been cited, both in 
our own reports, and in those of Her Majes- 
ty’s Privy Council, shewing that tn those 
cases, and, under the circumstances of each 
of them, limitation should have been sepa- 
rately looked into. 

But we are aware of no law or legal prac- 
tice enjoining that in al: cases a plea of 
limitation must be decided before the merits 
of a case can be approached. It is obviously 
absurd to suppose that there could be any 
such general and absolute law or rule: 
for the plea of. limitation is simply that 
plaintiff is barred from suing because 
there has been an adverse possession 
for more than a certain period fixed by law 
in the opposite party. In such a case, until 
the evidence into that possession be gone into, 
i. e. till the merits of the case as to pos- 
seasion are seen, the plen of limitation cannot 
be properly decided. In short, how the plea 
of limitation should be investigated must de- 
pend on the peculiar circumstances of each 
case in which it may arise. 

In this case, and under its pleadings and cir. 
cumstances, we think, for the reasons given 
by the Judge and cited by us, that the Judge 
and the first Court were right to try the plea 
of limitation as it was tried by them: for, if 
the lands in suit were not in the plamntiff’s 
estate, the defendant would have got a verdict 
on plaintiff failing to prove his title, If, on 
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_ the “the value of manufactured Indigo. The 
stipulation was that he would pay 10 rapees 
a beegah for the non-performance of his 
contract year by year ; and, as I understand 
the contract, 10 rupees a beegah was to be 
paid for each year in which he should fail 
in the performance of it. It appears that, 
in the years 1860-61, the defendant failed 
in sowing the land, and the plaintiffs recov- 
ered against him for those two years 718 
rupees. Defendant again failed in 1862-68 ; 

for that breach the plaintiffs in this suit 
have recovered in the Lower Courts 1549 
The Hon’ble Sir Barnes Peacock, Kt., Chief j| rupees, being less than 10 rupees a beegah 

Justice, and the LIlou’ble J. B. Phear, ! on 84 beegahs for each of those two years. 
Judge. The defendant appeals, first, upon the 


the other hand, the lands (as it was found) were 
in plaintiffs estate, they had according to the 
pleadings been 80 all along, and the posses- 
sion had been that of plaintiff, and thus de- 
fendant’s plea of limitation could have no 
basis. 

Thinking, then, this to be a groundless 
appeal, we dismiss it with costs. 


The 21st November 1865. 
? Present : 


Breach of Indigo Contracts— ground that the plaintiffs having once ob- 
Damages. tained a decree for damages for the non- 


Case No. 1710 of 1865. fulfilment of a contract, shia Lower Coarts 


Special Appeat from a decision passed by egg band á S i his second 
Mr. E. G. Birch, Judge of Moorsheda-| Ti is not contended that, if the plaintiffs 
bad, dated the 30th March 1865, modi- 


had, in the first instance, recovered for the 
Aes rs Fa ease! ig he Prin breach in 1861-62 a small sum, less than three 


dated the 29i% December 1864. timea the amount of the advances, they 


would have been thereby barred from re- 
- Lal Mahomed Biswas (Defendant) covering in the second suit. Such an argu- 


Appellant, ment, if it had been used, must have failed. 

versus If a man contracts to pay 10 rupees on the Ist 

Robert Watson and Co. (Plaintiffs) January, and 10 rupees on the Ist February, 
Respondents. it clearly would be no answer to an action 

for the 10 rupees due in February, to say 


that the plaintiff had recovered the 10 rupees 
due in January. It is argued that, under 
Regulation VI of 1823, the plaintifis are 
barred from recovering altogether more than 
three timeS the amount of the advance. 
The question turns on the contruction of 
ation of an advance, Herp that the failure to sow not Regulation VI of 1823 and Act X of 1836, 
having been shown to be owing to accident, must be by which Clause 3 of Section 5 of the Re- 
presumed to have been fraudulent or dishonest, and gulation was repealed. Clause 1 Section 5 
that, therefore, the case did net fall within Clause 4/enacts that, if the defendant shall fail in 


Section 6 ulation VI. 1823 which hmits the , . sod 
amount of eine to three times the sum advanced ; performing Tris contract, the plaintiff may 
but that tho plaintiffs weie entitled to recover an | institute either a summary or a regular suit. 


: mount of damages not exceeding the sum which the | It is in the following words :— 
defendant stipulated to pay on failure by him to per- | ‘€ Iet cases in which a ryot, who may have 
form his contract, i received advances and entered into written 
Peacock, C. J.—Tuts was an action |e agreements for the cultivation and deli- 
brought for breach of contract made by de- | + very of Ludigo plant, in the manver in- 
fendant to sow 84 beegahs of land with |* dicated in this Regulation, shall have 
Indigo in consideration of an advance of '« failed to cultivate the ground specified, or 
119 rupees made to him, and upon the sti- i‘ having cultivated it, shall have failed or 
pulation that, if he should fail to cultivate : ‘ refused to complete his engagement, or 
the land for which he had received the ad- g shall have sold, made away with, or trans- 
vance year by year, or if he should cultivate | « ferred the produce to another person, the 
leas lands than that for which he had receiv- |“ party with whom such agreement ' was 
ed the advance, or if he should give the} * first made shall be at liberty to institute, 
Indigo plant to other Factories, then ho | « at his option, either a summary or are- 
would pay the sabs 10 rupees a beegab asi“ oglar suit” 


Buboos Romanath Bose and Baneenath 
Bose for Appellant. 

Messrs. R. T. Allan and J. S. Hochfort, 
and Baboo Onoocool Chunder Mookerjee 
for Respondents. 
Suit for breach of contract to sow Indigo in consider- 
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«lause 2 directs what is to ba done if the 
olaintiff chooses to institute a summary suit ; 
ind it provides that, if the cause be decided 
_0 his favor, the defendant shall be liable to 
oay the amount of the advances actually re- 
seived by him, with interest thereon, and the 
sosts of the summary process, 

Then Clause 3 provides what is to be 
lone if the piaintiff proceeds by regular 
suit, It enacta “that if the plaintiff 
‘should prefer to seek his remedy by 
“a regular suit, the case will be tried 
“and decided under the principles of the 
‘ general Regulations ;’’ and then comes 
«he following proviso :—“ Provided, however, 
* that where a ryot shall have voluntarily ex- 
“ecuted a deed of engagement, stipulating to 
*: cultivate Indigo plant on a specified portion 
“of land, and to deliver the produce of such 
‘land to one individual, and shall have sub- 
“sequently sold and delivered such produce 
*“ to another, the aggrieved party shall be at 
“ liberty to prosecute the ryot. and the indi- 
x: vidual to whom such produce was sold 
“‘or delivered, conjointly ; and if it be estab- 
“‘ lished that the individual receiving the 
“* produce was at the time aware of the prior 
“engagement, such individual and the ryot 
‘shall be jointly and severally held answer- 
“< able for the full amount of the penalty 
<“ specified in the original agreement, toge- 
<‘ ther with all costs and expenses of the 
© suit.” 

Clause 3 Section 5 of the Regulation has 
been repealed by Act X of 1836. But 
Section 3 of that Act enacts as fokows :— 

‘ When a lawful contract shall have been 
< made between a ryot and another party, by 
“ which contract the ryot shall have bound 
“himself to cultivate Indigo plant for the 
‘“ other party, or to deliver Indigo plant to the 
“other party, and when the other party 
“ shall have advanced money to the ryot for 
‘ the purpose of enabling the ryot to fulfil 
“ such contract, then if any other person, 
“ knowing that such a contract exists, and 
‘f that such advance has been made, shall 
‘{ prevail upon the ryot to break such con- 
“tract, the party who made the advance 
t shall be entitled to proceed by Civil action 
“ against the person who shall have so pre- 
“ vailed on the ryot, as well as against the 
“ryot, and to recover from him or them, 
jointly or severally, damages to the extent 
“of the injury sustained, together with costs 
“of suite Provided always that nothing in 
“ this Section shall be construed to give a 
“ right of action against any person in con- 


THE WEEKLY REPORTER, 


Rulings. G3 


-w h 


“ sequence of any act which that parson 
“ may have done for the purpose of procur- 
“ing payment of a debt or performauce 
“ of a lawful contract.” 

If, by virtue of the Regulation and Act, the 
plaintiffs are precluded from recovering a 
sum exceeding three times the amount of 
the advance, they are not entitled to mam- 
tain this suit. The proviso in Clause 3, as 
it stood, declared that, where a ryot aftor 
engagement to cultivate Indigo, and to deliver 
the produce to one individual, should sell the 
produce to another, both the ryot and tho 
other person might be prosecuted conjointly, 
and if it should be established that the other 
person was aware of the prior engagement, 
both he and the ryot shall be jointly aud 
severally held answerable for the full amount 
ofthe penalty specified in the agreement. 
If a ryot stipulates to cultivate for one per- 
son, and then delivers the plant to another, 
the case would be one of fraud or dishonest 
dealing, and in that case the ryot is render- 
ed liable for the full amount of the penalty 
fixed by the agreement. 


Olause 4 of the same Section 5 of the 
Regulation enacts: —“ If no fraud or disho- 
“ nest dealing be established, and the fuilure 
of a ryot or other contractor to execute the 
“ stipulations of his engagement by the de- 
“livery of Indigo plant in the manner 
“stipulated, be owing to accident or to any 
“cause not implying fraud or dishonesty, 
“ the penalty to be adjudged against a con- 
“ tractor shall not exceed three times the 
“sum advanced, as the consideration for 
“ executing the deed, including interest.” 

Clauses 3 and 4 make a clear distinction 
between cases of fraud or dishonest dealing, 
and cases arising from accident or other 
cause not implying fraud or dishonesty, 

Clause 3 of this Section was repealed by 
Act X of 1836; but Section 3 of the Act, liku 
Clause 3 of Section 5 of the Regulation, pro- 
vides for a case of dishonest dealing, viz. 
the case of aryot being prevuiled upon by a 
third person to break his contract, and in that 
case the ryot and this other party are both 
liable to be sued for damages to the full ex- 
tent of the injury sustained. Still Clause 4 
Section 6 Regulation VI of 1823 remains 
unrepealed, and it provides that, if no fraud 
or dishonost dealing be established, and the 
failure of the ryot to execute his contract 
by the delivery of the Indigo in the manner 
stipulated, be owing to accident, or to any 
couse not implying fraud or dishonesty, the 
penalty shall not exceed three times the sum 
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advanced, It might be contended that 
Clause 4 wns only a proviso upon the pre- 
vious Clause 8, and that it related only to 
the non-delivery of Indigo, and pot to a 
brench of contract committed by refusing to 
sow. But I am inclined to think that this 
Clause would apply to both cases; either the 
non-delivery of Indigo plant when grown, or 
the not sowing, if the breach were caused by 
accident, and were not owing to any cause 
implying fraud or dishonesty. As, for in- 
starfee, if a ryot could show that his lands 
were flooded during the sowing season, and 
that he did not fail to sow from fraud or 
dishonesty, but entirely from accident. In 
such a case, I think, the plaintiff's damages 
would be limited to three times the amount 
of the advance. But itis not necessary to 
determine that question here, because it has 
pot been shown that the failure to sow was 
caused by accident. The failure to sow, 
according to the stipulation of the contract, 
prima facie implied dishonesty; and it not 
having been shown that the failure was 
owing to accident, the case does not fall 
within Clause 4, and the rule of law must 
prevail. It appears to me, therefore, that 
the plaintiffs are entitled to recover an 
amountof damages not exceeding the sum 
which the ryot stipulated to pay on failure by 
him to perform his contract, 

This decision is in accordance with a late 
decision of the Sudder Court, dated 5th 
October 1861, on a reference by the Judge 
of the Small Cause Court at Kooshtesh, 
Robert Watson and Co. vs. Anundo Sirdar 
(Sutherland’s Small Cause Court Rulings, 
page 1). Itis at variance, however, with 
an older decision of the Sudder Court of 
the 24th Angust 1852, G. N. Wyatt vs. 
Roopun Kundoo (8. D. A. Rep. 1852, p. 851). 
But that decision has been virtually over- 
ruled by the recent decision of 1861. 


I am of opinion that there are no good 

unds for the appeal, and that the decision 
of the Lower Appellate Court must be 
affirmed with costs. 

Phear J.—I am entirely of the same 
opinion with the Chief Justice, and would 
add but very few words to what has 
fallen from him. It appears that legislation, 
affecting damages to be obtained by a 
plaintiff suing upon an Indigo contract, has 
taken the form of three distinct heads. There 
is one in which the cause of suit is a frau- 
dulent delivery of the crop by the ryot to a 
third person; and that is provided for by 
Section 3 Act X of 1836. There 1s an- 
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other cause of action, namely the cause of 
action for non-delivery, and where the ryot 
is able to establish that his non-delivery of 
the crop was not fraudulent, but due to am 
accident ; that is provided by Clause 4 Sec- 
tion 5 Regulation VI of 1828, the one upom 
which the special appellant has relied in this 
case. 
As this case does not come within 
the first legislation, namely that of Act X 
it must come under one of the last two. 
The special appellant says he is entitled to 
the benefit of Clause 4 Section 5 Regula- 
tion VI of 1823; and because he has not hadi 
that benefit given to him by the Court be- 
low, he is entitled to have this special ap- 
peal upheld. I am of opinion that he is not, 
and for this simple reason. The plaintiff 
having brought their suit for breach of con- 
tract, frame their plaint generally as they 
are clearly entitled todo. It rests with the 
defendant either to deny the breach of con- 
tract, or, if he cannot do so, then to allege 
and set up a state of facts such as make the 
breach either excusable, or one for which 
the plaintiff could not recover. He has not 
done so, and he cannot, therefore, on special’ 
appeal complain that the Courts below havea 
not given him the benefit of facts which he 
did not think if proper to set up in his de- 
fence. 

Under these circumstances, I concur with 
the Chief Justice in dismissing the special 
appeal with costs. 


The 22nd November 1865. 


Present: 
The Hon’ble G. Loch and F. A. Glover, 
Judges. 
Sale—Proof of necessity of, by 
° e Purchaser. 


Case No. 1718 of 1865. 

Specigl Appeal from a decision passed by 
Mr. A, Pigou, Judge of Hooghly, datea 
the 27th February 1865, modifying a deei- 
sion of Baboo Lukhy Narain Mitter, 
Officiating Principal Sudder Ameen op 
that District, dated the 25th June 1864.. 

Ramkulpo Mundul and others (Defendants) 

Appetlanis, 


CETSUS 


Shobochurree Dassee and others (Plaintifis’ 
Respondents. 


Baboos Bama Churn Banerjee and Romesh 
Chunder Mitter for Appellants. 





1869. ] Act X 
i Se EE Po 
. The 18th November 1865. 
Present: 
The Hon’ble C. Steer and J. B. Phear, 
Judges. 


Kntervenors (Who can claim as)—Ap- 
peal (in suits for rent below 100 Ba.) 


Case No. 1610 of 1865 under Act X of 1859. 


Special Appeal from a decision passed by 
Mr. C. E. Lance, Officiating Judge of 
Backergunge, dated 17th March 1865, 
reversing a decree of the Deputy Collector 
of that District, dated 8th September 1864. 


Mohesh Chunder Sircar, Appellant, 
versus 


Augumunissa Beebee and others, 
Respondents. 


Saboos Chunder Madub Ghose and Kally 
Mohun Doss for Appellant. 


3aboos Sreenauth Banerjee snd Romesh 
Chunder Mitter for Respondents. 

Section 77 Act X of 1859 does not permit a 
Tanger to ntervene ; the intervenor must claim for 
imself by some title, direct or derivative, that which 
Re plaintiff is seeking, 

The failure of a Deputy Collector to try the proper 
sue in a s'it for rent below 100 rupees gives no 
ght of appeal ro the Judge. 

THis wns a suit for arrears of rent, the 
‘hole claim amounting to less than 100 
upees. The present respondent intervened 
4 the Court of fitst instance under Section 
7 of Act X of 1859; but he was unsucceas- 
4], and the plaintiff obtained a decree. 
‘he Judge entertnined the appeal, and 
versed the decision of the Deputy Collector. 
he plaintiff now urges before us on special 
»penl that, inasmuch as the whele claim 
` the plaintiff is helow 100 rupees, Sections 
35, 155, and 160 of the Act make the 
«peal lie to the Collector, and not, to the 
idge ; and that consequently the Judge had 
) jurisdiction to hear the case. This ob- 
tion was taken before the Judge, and in 
$ judgment he deals with it in the fol- 
wing words :— 

“The Deputy Collector decreed the 
plaintiff’s claim without enquiring into the 
Rotervenor’s claim, on the ground that he 
wnly purchased in 1269 which is n date 
subsequent to the time for which the plaint- 
ff sues. In this, I think, the Deputy Col- 
lector was wrong : for, as the appellant 
argues if the suit is decreed to the 
plaintiff, his (the appellant’s) interests are 
knjured, for, as he purchased fiom Issur 

Jhunder, he uow claims, on behalf of 
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“ Ishur Chander, that the said Ishur Chun- 
“ der has actually, and in good faith, received 
t rent from the defendants before the com- 
‘ mencement of the suit. This was a point 
“which it was necessa to enquire into, 
“and I now proceed to do so. I may here 
“remark that the respondent’s vakeeal 
‘‘ohjected to the hearing of the appeal.on 
“the ground that the intervenor cannot 
“claim rent for any time before the suit, 
“ag he purchased subsequently, and as the 
“ value of the arrears is below 100 ruptes. 
“ But this objection was over-ruled, on the 
“ground that intervenor, appellant, claims 
“on behalf of Ishur Chunder for an year 
“ before the commencement of the suit: and 
“this the wording of Section 77 Act X 
“clearly gives him the power of doing.” 
We confess ourselves unable to understand 
this reasoning, and we are of opinion that 
the judgment of the Full Court, in the cage” 
reported in the Weekly Reporter of 26th 
May 1865 conclusively decides that this 
case dues not fall within any of the excep- 
tions provided for in the latter part of 
Section 158 of Act X, consequently Section 
155 gives apn appeal to the Collector, and 
no appeal is given to the Judge. But the 
Lower Appellate Court in this case seems to 
have held that the Deputy Collector had 
failed to try the issne, which he ought to 
have tried, aud that this failure gave rise 
to a right of appeal to the Judge. Had 
such a failure on the part of the Deputy 
Collector actually occurred, we ure of 
opinion that no such right of appeal 
would have arisen. The remedy for the 
injustice must have been sovugh? in another 


mode. But we further thiuk that the 
Deputy Collector did try the proper 
issue as against the intervenor. Sec- 


tion 77 does not permit a stranger to 
intervene. The intervenor must claim for 
himself, by some title, direct, or derivative, 
that which the plaintiff is seeking, It is not 
sufficient for him merely to show that one 
of his predecessors in title has a better 
right than the plaintiff’ The Deputy Col- 
lector in effect decided (and the pleader 
admits this to be correct) that the interven- 
or in this case did not, and could not, lay 
claim to the arrears which the plaintiff 
claimed, and on this finding he rightly dis- 
missed his clnim. We reverse the decision 
of the Judge, and affirm that of the Deputy 
Collector with all costs. 





* Vol. Il Act X Rulings page 21. 
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The 20th November 1865. | Case No. 1891 of 1865 under Act X of * 
Present : 1859. 

The Hon’ble W. Morgan and Shumboonath . Special Appeal from a decision passed 

Pundit, Judges. by Mr. E. G. Birch, Judge of Moor- 

Limitation (Section 77 Act X of | shedabad, dated the 9th June | 865, re- 

1839)—Date of Decision. . wersing a decision of the Deputy Col- 

l Case No. 2128 of 1865. | lector of that District, dated the 18th 

April 1865. 


Special Appeal from a decision passed by; sO 
Baboo Obhoy Coomar Dutt, Judge of the ' Ramjeebun Chowdry (Plaintiff) Appellant, 


Small Cause Court of Dacca, ezercising ' versus 
the powers of Principal Sudder Ameen, p fall Mondle“( Defendant 
dated the 8th May 1865, affirming a! age (third A a eee 
decision of the Moonsiff of that District, | Baboo Debendur Narain Bose fi 
dated the 13th December 1864. e PAROC AL ere GUT ait ose for Appel- 
an 
Radha Monee Chowdhrinee (one of the De-| ` i 
fendants) Appellant, | Baboo sli Eri Mitter for 
VETSUS i 


ot ,  Whers a se-putneedar sues a ryot for rent, ands 
Bungshee Mohun Doss and others (Plaintiffs) , the purchaser of th» dur-putnee intervenes al ogiug 
Respondents. , that he ouly is entitled to collect the ients, the deci- 

; sion will be on a qnestion of right to land betwoer, 

Baboo Brojendro Coomar Seal for Appellant. partie» having conflicting claims thereto, and cunse- 


: , quenty under Section 153 Act X of 1859 an appeal 
Baboo Luckhy Churn Bose for Respondents. ' 1-1 iie to the Judge 


In computing the period of limitation prescribed by, ‘Tnurd parties may intervene in a suit for cnt, 
Section 77 Act X of 1859, the dats of the decision | otherwise than under Section 77, when their nght» 
must be excluded. | aod interests aro mani‘estly putin jeopardy. 


rp sanda r x Insales under Suction 105 the tenure itself is heldi 
Pur 77th Section of Act X of 1859 Per- | fres ot all incumbiancey ; wueress in balos u de 


mits a suit to establish a title to the rent of! section 110 only the rights and interests of the de 
land to be instituted (in the case there con- | faulter aie sold 
templated) “ within one year from the date 
of the decision” of the Collector’s Court. 
The present suit was instituted within a 
year from the date of the Collector’s decision, 
if, in computing the time, that day is excluded, | 
but not otherwise. The Lower Appellate 
Court has held that the year must be reck- 
oned excluding the day of the decision, and | 


. 3 ` o $ no i 
we think the Court’s Judgment is right | sale for afrears of rent due on tha dur-put 


The true construction of the words above 
mae aud that u urchaser, ha 
quoted is that (the date or day on which | a ay Don ag euen -pure SeN 


the Collector prouounced his decision being ; obtuined the dur-putnee estate free from 
= S 2 tamales TEN 15 | all inceumbrances, and was eutitled to collec 
excluded) afull yeur reckoned from the end 


staat ve date 2 . | the rents direct from the ryots. 
of that day is given for the institution of aj . ; RE 
ee ine ! l was of opin m 
aeaio d OORE The Deputy Collector was of opinion th 


; a ae ; there was “uo law distinctly providing thas 
Tho appeal is dismissed with coste, “the rights of the se-putueedar should b 
“extinguished upon the sale of the rights o 


+ 


Tars was a suit for arrears of rent for nı 
amount not exceeding 100 rupees. The 
plaintiff, a se-putneedar, sued one of the 
ryots ou his putoee estate. A third party 
intervened, alleging that the ss-putneedar’r 
rights antl interests in the estate hac 
ceased from the dute on which he, the inter 
venor, did purchase the dur-putnee at m 





The 21st N ber 1865. “the dur-putneedar,” and he accordingl, 
1e 21st ee 86 decreed the plaintiff's suit, and declared th 
Present : dur-putneedar competent only to collect th 


The Hon’ble H. V. Bayley and E. Jackson, | Tents due from the se-putneedar. 

Judges. g On appeal the Judge ruled that, as ths 
dur-putuee tenure was sold for arrear 
Appeal (Suit by Se-putneedar where | of rent accruing thereon, the purchase 

aAA a eee. acquired the tenure itself, and not merel 
tion 77 Act X of 1859)—Sales (Dis- the rights and interests of the defaulter, 
tinction between—under Sections | 20d that he obtained the tenure free « 
105 and 110). l rall incumbrauces created by the formi 
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car-putneedar. He reversed the Deputy 
Collector’s judgment, and dismissed the 
plaintiffs suit. 

It is contended on special appeal— frst, 
that there was no appeal to the Judge, ns the 
amount involved in the suit did not exceed 
100 rupees. We think that, as the judg- 
ment of the Deputy Collector hnd deter- 
mined n question of right to land between 
parties having conflicting claims thereto, the 
appeal did lie to the Judge under Section | 
158 Act X of 1859. 

It is contended, secondly, that the Court 
had no jurisdiction to try the question of | 
right; that the third party could intervene 





in the suit solely under Section 77 Act X; 
and that, on such an intervention. the suit 
should be determined solely on a considera- 
tion of the question as to who had been in 
the previous receipt of the rents of the es- 
tate. We are of opinion that the intervenor 
in this ease did not come into Court under 
Section 77 of the Act He did not allege 
that he had been all along in the receipt of 
the rents of the estate. He alleged that he 
had purchased the dur-putnee at a sale 
under Act X, and that, under the provisions 
of that law, he was entitled to collect the 
rents, and the plaintiffs interest in the es- 
tate had ceased. We think the Courts were 
right in adjudicating on the question- 80 
raised in issue. It was necessary to decide 
that poiut before it could be determined 
whether the plaintiff was entitled to a 
decree for her rent. Although the Act con- 
tains no express provision for the admission 
generally of third persons as parties to a suit, 
it has always been the practice of the Court— 
a practice confirmed on appeal to *this Court 
in frequent instances—to admit third parties 
to intervene when their rights and interests 
were manifestly put in jeopardy. . 

We hesitate to declare that, under the pro- 
visions of Section 77 Act X of 1859, a 
hird party can intervene in a suit under the 
Act solely on the allegation that he has been 
in the receipt of the rent. The words of 

ection 77 will not bear out so restricted an 
interpretation of its intent. As a general 
rule, no doubt, where two parties claim the 
right to receive the rent of any ryot, and 
such right is a question fit for decision in 
Civil snit, the Revenue Courts will not look 
to the question of right, but determine the 
dispute by awarding rent to the party who 
has been in receipt of it, leaving the other 
party to bring his suit in the Civil Court. 
But this rule will not be followed where 
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there has already been a Civil suit, and the 
party who had previously not been in the 
receipt of the rents is declared entitled to 
receive them in future. Jn such a case a 
Revenue Court is bound to give effect to the 
decree of the Civil Court. Similarly, where 
a teunnt’s tenure has been sold, as the dur- 
putnee in this instance was sold, under Sec- 
tion 105 of Act X, the purchaser would be 
declared entitled to take the rents of the et- 
tnte even though he was opposed by the old 
tenant, By analogy the same can be done 
where a lessee of the old tenant opposes the 
purchaser in the collection of the rents of 
the tenure sold. Heis merely a representa- 
tive of the old tenant, and can no more be 
allowed to oppose the purchaser than the 
person from whom he derives his title. If 
there is nny doubt as to the right of the two 
parties, the question should be left for the 
deeiion of the Civil Court. But where 
there has alrendy been a decree, or the law 
on the point is clear und undoubted, there 
effect should be given to the ducree or the 
law. 


It is said then, ¢hirdly, that the sale of the 
dur-putnee did not void the se-putnee The 
snie wns held under Section 105 of Act 
X of 1859 for arrears of rent due on the dur- 
putneeitself. We agree with the Judge and 
the repeated rulings of this Court that in 
such a cnse the tenure itself is sold, and not 
only the rights and interests of the defaulter. 
This view of the iaw has been expressed in 
the following decisions :-—10th August 1865, 
Sutherland’a Weekly Reporter, page 197 ; 
14th June 1862, Sudder Decisions for that 
year, page 264, nnd many other cases. 

The respendent’s pleuder quotes the deci- 
siou at page 502 of the Reports for 1863, as 
holding a different view. But that case dis- 
tinctly referred to sales uuder Suction 110 
of Act X of 1859. Such sales are not of 
tenures for arrears of rent due on the 
tenure sold, but for arrears of rent due 
on other tenures. Iu gales under Section 
105 Act X the tenure itself is sold ns it 
was originully made over to the tenant, 
and free of all incumbrances created by him, 
on the ground that the tenure, as originally 
created, 13 lypothecated for the reut due 
upon it, In sales of tenures under Section 
liO of theeAct, however, only the rights 
and interests of the defaulter are sold undor 
the provisions of Act VIII of 1859. 

We think that the Judge has taken n cor- 
rect view of the law on all points, aud we 
dismiss this appeal with costs. 
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The 21st November 1865, 
Present: 


The Howble H. V. Bayley and E. Jackson, 
Judges. 


Standard measuring rod of a Tuppah. 
Case No. 1358 of 1865 under Act X of 1859. 


Special Appeal form a decision passed by 
the Judge of Sarun, dated the 22nd Feb- 
ruary 1865, modifying a decision of the 
Officiating Collector of that District, 

ated the 9th July L864. 


Surbanund Pandey, Agent of Mr. Baldwin, 
(Pinintif) Appellant, 


CErsus 


Ruchian Pandey and others (Defendants) 
Respondents. 


Baboo Kishen Suckha Mookerjee for 
Appellant, 


Baboos Unnodapershad Banerjee and 
Roopnath Banerjee for Respondents. 


Section 11 Act VE of 1862 B.C. does not preclude 
the use of the standaid mieasuing 101 of a Tuppah. 

In this case plaintiff sought to measure 
the lands of defendant which all parties 
admit Jie in Tuppah Afee/o. Plaintiff relied 
on a proceeding of the Collector of Chuprah, 
dated 22nd September 1817, recording that 
the standard measuring rod of Tuppah Afeeto 
was to be considered 73 (seven and a quarter) 
cubits. 

Defendants were allowed time to rebut 
this proof, but fniled to adduce any evidence 
to support their statements, and the Col- 
lector accordingly decreed plaintiffs suit. 

The Judge on appen! held that, as in 
Section 11 Act VI of 1862, Bengal Code, the 
words used nre that the rod to be used is 
the standard pole of measurement in the 
Pergunnah, the Colfoctor was wrong to go 
by that recognised rod of the Tuppah. 

On special appeal it is urged that the in- 
tention and spirit of the Jaw is that such 
rod asis known inthe local division term- 
eda Pergunnah as the standard should be 
used, but that, when at the same time Tup- 
pahs exist in a Pergunnah, and one or 
more of these Tuppahs have known stand- 
nrds of their own, the rod known as the 
standard in the Tuppah should be used. 

We think this plea valid, and that the 
intention of the Legislature certainly was 
not that when, as in this case, the Revenue 
Authorities had recorded that a known local 
division as a “ Tuppa” had a certain of- 
inlly recognised standard of measurement 
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of its own, that standard should be ignored 
on account of the letter of the law, (and the 
letter only) being against it. The clear 
intention and spirit of the law is to sanction 
such a known standard as the proceeding 
of the Revenue Authorities of Chuprah of 
22nd September 1817, cited by the Deputy 
Collector in this case, aod necepted by bun 
as good evidence, had already recognised. 

We accordingly reverse the Judge’s order, 
nnd decree this special appenl, confirming 
the decree of the Deputy Collector with 
costs, 


The 21st November 1865. 
Present: 


The Ilon’ble H. V. Bayley nnd E. Jackson, 
Judges. 
Appeal—Suits for Hubooleut—Sales 
of Tenures for arrears of rent. 
Cases Nos. 1924 and 1925 of 1865 under 
Act X of 1859. 


Special Appeais from a decision passed by 
ihe Officiating Judge of Dacca, dated 
the 18th April 1865, reversing a de- 
cision passed by the Deputy Collector of 
that District, dated the 20th February 
1865. 


Sheikh Allee Buksb (Plaintif) Appellant, 


CETSUS 
Rubjee Mundul and others (Defendants)a 
* Respondents. 
Baboo Romesh Chunder Mitier for 
Appellant, 


Baboo Banes Nath Bose for Respondents. 


Section 153 Act X of 1859 doe not apply to suite 
fora kubooleut under Clause 1 Section 43 as casce 
when an appeal lies to the Judge. 

Sulogs of a tenure ior its own arrears pass the 
tenure free from ali incumbr neces. 

Teatse two cases will, it is admitted by. 
the pleaders on both sidea, be governed by 
oue aod the same decision in special ap- 
peal here. 

Plaintiff! sued defendant for a kuboolent 
under Clause | Section 23 Act X of 1859% 
as holding certain lands within plaiutiff: 
property. 

Defendant denied that he held any lands ir 
the property of the plaintiff; but that the 
lands, the rents of which plaintiff clauned, 
belonged to other landlords. 

Third parties intervened, pleading that, 
although the plaintiff was the superior land 
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, The 8th November 1865, 
Present: 
The Howble G. Lorh and F. A. Glover, 
Judges. 
Abetment. 


Queen versus, Jeetoo Chowdry and others. 


Commuted by the Magistrate, and tried by | 


the Officiating Sessions Judge of East: 
Burdwan, on a charge of Causing Griev- | 
ous Hurt. : 
| 
| 


Persons punished as principale, cannot also be 
punished for abı tment of the same offence, 


Glover, J —No point of law is taken in | 
the prisoners’ petition of appeal : their objec- ` 
tions are directed solely to the finding of | 
the Jury ou the evidence. 

This evidence nppeurs to have been very ! 
fully and clearly luid before the Jury by the : 
Sessions Judge. and on it they found the | 
prisoners guilty. It is nowhere nlleged 
that the Sessious Judge misdirected the 
Jury, or that any evidence was improperly 
admitted. So far, therefore, there is uo 
ground of appeal. 

But I observe that the prisoners have been 
convicted frst of causing gtievous hurt, &c., 
nuder Section 326, ofthe Indian Penal Code 
(5th count) ; and secondly (count 6) of abet- 
ung the commission of that crime, This is 
an illegn! fiuding, Inasmuch as the Jury held 
all the prisoners to have been present, and 
to have taken an active part in the attack ; 
they were, therefore, ull principals, aud, hav- } 
ing been punished as such by the Sessions 
Judge, could not be punished over angnin ng 
abetiors ; abetrors being, iu the words of the 
law, purties who do not themselves act, but 

rocure or instigate others to put in execu- 
gion their criminal intentions. R 
{ The sentence of one year’s additional rigor- 

us imprisonment pussed on the prisoners 

nder the sixth headof the charge, should, 
therefore, be caucelled. 
- The same remarks apply to the Sessions 
Judge’s order on the 8th count, The pri- 
soners have been punished under the 7th 
count for rioting, &c. (Section 148 of the In- 
dian Peunl Code) ; and under the 8th for 
abetting the same offence. The extra punish- 
ment awarded for the latter crime should be 
remitted, 

The papers must go before another Judge. 
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Lach, J—I concur with Mr Justice 
Glover iu remitting the sentence of one 
year’s imprisonment on the 6th and 8th 
counts of the charge ; parties punished us 
principals caunot also be punished for abet 
ment, 
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Tho 10th November 1865. 
Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 
Murder — Culpable Homicide not 
amounting to Murder —Grievous 


HLurt—Want of intention or know- 
ledge. 


Queen rersus Bhadeo Poramanick. 


Committed by the Mayistrate, and tried by 
the Sessions Judge of Majshahye, on a 
charge of Murder. 

The offences of muider and of culpable lonneue 
hot amounting to imuider ench rnt pose an intention 
or kuewledee of hkd hood of the cause death. Inthe 
absence of such mteunon ui kuowledge, the offence 
committed may be the vifence of causing grievous hurt 

Glover, J.—Tuz Sessions Judge hns 
neglected to conform to the procedure laid 
down in Section 382 of the Code of Cii- 
mival Procedure ; his attention will be diawa 
to the omission. 

With regard to the case itself) I consider 
it proved by the evideuce, and by the prison- 
es own confession before the Magis'rute, 
that he killed bis wife. 

But the Sessions Judge has convicted him 
(nzreeing with one of the Assessors) of cul- 
pable homicide uot amounting to muider, 
on the ground that he had uno intention of 
killing his wife. I assume this to be tho 
ground of conviction, inasmuch as the Ses- 
sious Judge has eudorsed the vpiuion of 
the Assessor which proceeds on the waut of 
intention, without any remarks of Lis own. 

This being so, the conviction is clearly 
wrong. Culpable homicide is not diminished 
to culpable homicide uot amounting to 
murder, merely by the want of intention. 
Both of these ernnes suppose that death was 
caused intentionally, and itis the presence 
of certain other exculpatory circumstances 
noted in the exceptions to Section 300 Tudian 
Penal Code, that makes the latter offence less 
heinous than the former. ‘* Wunt of inten- 
tion,” under which phrase I include the word- 
ings of all the four Clauses of Section 300, 
would take the crime out of the category of 
culpable homicide altogether. 


D4. Cruninal 
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As I ugree with the Sessions Judge that 


there was no intention on the part of the 
prisoner to take his wife’s life, or any know- 
ledge that death was a likely or probable 
result, his offence amounts to what in English 


Law is termed manslaughter, and is referable, , 
this Court in similar : 


necording to rulings o 
cases, to Section 325 of the Indian Penal 
Code. Taking this view of the case, I would ' 
convict the prisoner under Section 325, and. 
sentence him to five years’ rigorous imprison- | 
meut. The case must go before another ' 
Judge. 
Loch, J—I concur with my colleague in | 
thinking that the finding in this case is in- 
correct, on the grounds given by the Assess- 
or and adopted by the Sessions Judge with- 
out remark. Section 299 Penal Code de- 
scribes the nature of culpable homicide. ; 
The offence compreliends iztention of causing ' 
death, or of cnusing such bodily injury as is 
likely to cause death. Culpable homicide, | 
as described in Section 300 {und the defini- | 
tion of the offence in the two Sections differs | 
very little—it is somewhat amplified in the. 
latter), is declared to be murder unless the | 
act be accompanied by one or other of the | 
five exceptions mentioned in that Section. | 
Now, thereis no such exception among | 
these five “ns want of intention’ so as to: 
make the offence culpable homicide not’ 
amounting to murder. The causes, which | 
reduce murder to culpable homicide not | 
amounting to murder, are, as given in Sec- ; 
tion 300, “ grave and sudden provocation,” — ; 
« self-defence,’ —“ when committed by a pub- ! 
lic servant, or in aiding a public servant, , 
in the course of his duty when done in good | 
faith and believed to be necessary for the due, 
discharge of his duty”’—" when committed | 
ina sudden fight, in the heat of passion upon ' 
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sluughter. It declares what is culpable 
homicide ; how enlpable homicide is muf- 
dur except under certain exceptions ; and 
it provides for other cases of homicide where 
there has been no intention to cnuse death, 
and which do not come within the definition 
of culpnble homicide, under the head of griev- 
ous hurt (Section 325 Penal Code). 

Had the Agsessors and Sessions Judge 
found in this case that the culpable homicide 
Wwva committed under grave and sudden pro- 
vocation caused by the insuling words of 
the wife to her husband, vbe finding come to 
would huve been correct. But thie finding 





i was incorrect on the ground of abseuce of 
‘intention to kill. or of knowledge that he was 
: hkely to kill. In the absence of such in- 
‘tention or kuowledge, the finding should 


have been for grievous hurt. 
As the provocation appears to have been 


i great, and the prisoner was greatly irritated 
‘afier much forbenranee by the words of his 


wife expressive of her hatred to his person, 
and he appears only to have struck her twice 
when interrupted by his neighbours I think 
five yenra’ rigorous imprisonment will be a 
sufficient punishment for him. 





The llth November 1865. : 
Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judyes. 


Talse Zividence-—-Solemn Affirmation’ 


Queen versus Munwar Khan, Appellant. 


Committed by the Magistrate. and tried by 
the Sessions Judge of Cuttack, on a 
charge &f Giving False Evidence. 


A charge of perjury held unproved without proof 


a sudden quarrel”—‘‘ when the person who | that the statement on which it was founded was given 
suffers death, being above eighteen years, : a solemn affirmation under Act V of 1840 instead 
ofo 


suffers with his own consent.” 

In all these exceptions, certainly in the 
four first, there may be un intention to | 
cause death ; but, owlng to the pecu- ' 
liar circumstances ! 
ensue, the higher crime of murder iè not | 
imputed to the offender. But, if none of. 


n oath. 

Glover, J.—Tar Sessions Judge has re- 
cordeu.uo evidence to prove that the prisoun- 
ara statement before the Moonsiff was given 


of each ense, if death ; on solemn affirmation under Act V of 1840. 


Until that is done, the case against th 
prisoner is incomplete, and the charge of per 


these exceptions arise, then, if there be iu- | jury unproved. 


tention, the offender has committed murder ; | 


Let the case be sent back to him, with di- 


or, in the absence of intention to kill, he bas rections to take the evidence of the person 

committed the offence of causing grievous | or persons who administered the solemn af- 

burt. firmation taken instead of an oath to the 
The finding, therefore, in this case, should ; prisoner in the Civil suit, and then to take a 

have been for grievous hurt in the absence | fresh defence from the prisoner iu the usual 

of all inteution to kill. The Penal Code | WAY. 

has uot provided fur cases of simple man-, Loch, J.—I conour. 
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The 17th July 1856. 
Present: 


The Chancellor of the Duchy of Cornwall, 
Sir E. Ryan, Sir J. Dodson, and Sir L. 
Peel, 


Sheriff's Sale--Life Interest in re- 
sidue of real and personal proper- 
ty of a Tostator. 

On Appeal from the Sudder Dewanny 

Adawlut of Calcutta. 


Beebee Tokni Sherob 


PETSUS 


Davod Mullick Fureedoon Beglar and 
Gabriel Avietie Ter Stephanroos. 

A life-interest in the residue of the real and per- 
sonal property of a testator after all the charges upon 
it have veen satisfied aud provided for and after a full 
administiation has taken place of the asses for the 
purpose of discharging these sevoral dispositions, 
cannot be sold under an execution issued in the 
Supreme Court against the property of the testator, 

Chancellor of the Duchy of Cornwall.— 
On this appeal it is very possible, from the 
course which the parties have thought fit to 
pursue, that it may not be in the power of 
the Court to arrive at the substantial justice 
of the case, whether it affirms or reverses 
that judgment, But we can deal with the 
case only in the shape in which it comes be- 
fore us. 

The facts appear to be these. The appel- 
lant lived with an Armenian merchant of the 
name of Avistie Ter Stephunoos as his 
mistress. At what time this connexion 
began does not distinctly appear,ebut it had 
begun before the year 1827, and continued 
up to the time of Avietie’s death in 1836. 
During the continuance of the connexion 
several trunsactions took place between this 
gentleman and the appellant, which appear 

have been in the nature of purchases and 

ales. 

Four different conveyances of property 

ere executed by Avietie to the appellant, 
all purporting to be conveyances made for a 

aluable consideration bond fide prid. The 

rst of these transactions took place in 1827 ; 
the second and third took place in the year 
'18382. Oue of the transactions, in the year 
1832, was a conditional sale in the nature 
of a mortgage which was made absolute in 
the year 1840. The fourth was a transac- 
tion which took place in the year 1888, 
aud was of this description: This gentle- 
mar, Avietie Ter Srephanoos, appears to 
have fullen into difficulties, and to have 
been*“$ued by a number of creditors, and 
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judgments having been obtained against 
him, a portion of his property was put up 
for sale in the year 1833, and purchased by 
an individual named Hurchunder, who is 
represented to have been an agent of the 
family of Avietie, and the conveyance and 


‘+ purchase under that execution was represent- 
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ed by Harchunder to have been made on 
behalf of the appellant, and in 1837 “the 
property was conveyed to her by him. 

Now, before the death of Avietie, several 
other sults had been instituted against him ; 
oue by n person of the name of Petrose, and 
two by another creditor of the uume of 
Beglar. 

On the 17th of April 1835, Beglar insili- 
tuted two suits: one claiming a balance 
of account, and the other claiming a sum of 
money for rent alleged tobe due. It appears 
that Avietie lived but a few months, or 
perhaps a few weeks only, after the institu- 
tion of the suit, aud he died in the year 
1835, before he had put in any defence to 
these suits. Upon his death, a summons 
was taken out calling on his heir or repre- 
sentative to appenr and defend ; and after 
some delay, Gubriel Avietie Ter Stephanoos, 
his son (though, as it appeurs, an illegitimate 
son only), appeared, and took upthe defence 
to these suits. He appeared as the son and 
heir of his father Avietie. The suit appears 
to have been revived against him without 
any very particular enquiry as fo the nature 
of the interest he had, but he wns treated us 
the representative of his father in that suit. 
Decrees were obtained in one of these suits 
by Beglar, against Gabriel, and the suits 
being suits originally instituted agninst the 
father for debts due from the father, of course 
the decree ought to have been a decree 
against the son in his representative charac- 
ter—a decree, in short, against the assets 
of the father. Probably that may lave been 
the intention of the decree, but the Innguage 
of it is, according to our notion, a little un- 
usual. 

The first decree was made on the 3ist of 
August 1836, and the other, I think, in 
December of the same year. The terms of 
that, or of the decree in the second suit 
(which appears to be much the same as the 
other), are at page 81 :— 

“ The sum which the plaintiff is entitled 
therefore to recover from the defendant (who 
is the heir) is 881 rupees 8 annas l cowry, 
for interest ; and principal, 2,691 rupees 
half anna; making a total of principal and 
interest to 2,972 rupees 8 annas 13 gundas 
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1 cowry ; because, after the death of Gn- 
briel Avietie Ter Stephanoos, that Khwaja 
Gabriel Avietie Ter Stephanoos, defendant, 
is his son and heir, is evident from the an- 
swer, and the proceeding upon the record. 
Payment must, therefore, be made by the 


l 
‘ 
i 
l 


the pecuniary difficulties, at all events, 
which seem nt different times to have pressed 
upon Avietie, undoubtedly the nature of 
these transaction, ns real transactions of 
bargain and sale, purchases for conderations 
nctunlly paid, were open to great doubt ; 
defendant.” and those doubts would have been solved, 

This is the form in which the decree wna | nnd the whole facts of these transnrctions 
pronounced in both cuses. It certainly is} would have been investigated, had Beglar 
one which seems in its terms to imply n per-' thought fit to prosecute a suit for that par- 
sonal liability on the part of the son, but, at! pose as a creditor of Avietie. And if he 
all events it was a decree against the son in | had prosecuted a suit in that character, 
his representative character; and had the. what would have been the effect ? Would 
proceedings beeu taken by Beglar as what is | it have been that he would have recovered 
called in India the decres-holder, no doubt, the whole of this property against this lady ? 
the assets of the father might have been‘ Supposing he had substantiated his case, 
made responsible for that debt. | the effect would have been this—that as 

Having obtained this judgment, Beglar against his debt, as agninst bis claim, these 
proceeded to attach the property which wus! transactions could not have been maintained ; 
in the hands of the appellant, as being the: but the moment his debt was satisfied, the 
property of the deceased his debtor, and moment the ainount of these two judgments 
liable therefore to the payment of this de-, lind heen satisfied, the remainder of the pra- 
mand. But, in the meautime, various pro- | perty would have remained in the hands 
ceedings had taken pince, partly in suits,of the appellant, subject only to similar 
instituted by other creditors, and partly in, claims by persons who could make out a 
suits in which Beglar himself was a party ;/ similar case agninst it as creditors of Avietie. 
in which the Court had so dealt with this For some reason which it is extremely 
property, that they had held that, prima | difficult to understand, to which it is hardly 
facie at all events, the whole of it was the j| possible to attribute any fair motive, the 
property of the appellant, and could be re-! course which this gentleman thinks fit to 
covered back-from her only by suits insti-: take is this: He has established a demand 
tuted aguinst her | which clearly was a demand against Avietie 

When, therefore, Beglar attempted to, the father ; but the judgments me worded 
attach this property ns belonging to his; in terms which seem to constitute a personal 
debtor Avietie, the Judge before whom the} liability on behalf of Gabriel, and therefore 
case came held that he was concluded by {in the yenr 1942, I think, he brings an 
what had taken place in the former proceed- , action in thé Supreme Court ngainst Gabriel, 
ings, and that, although his own opinion | for the purpose of making him personally 
wus that these transactions were finudulent, | responsible to the judgements which had heen 
he could not, after what had been deter- | obtained, in? the Sudder Court, and whieh 


mined on former oceasions, give effect to 
thnt opinion. 


clearly ought only to have bound the assets of 
the father, or to have bouud the son to the 


From that decision there was an appeal; extent to whith he had either possessed or 


to the Sudder Dewanny Court ; and that 
Court coufirmed the opinion of the Sudde: 
Ameen, and expressly referred Beglar to a 
more regular proceeding to give effect to his 
claim. 

Now, if he had thought fit to pursne that 
course, the real question between these par- 
ties would have properly come on for trial. 

That iustruments to the effect stated had 
been executed, appears to their Lordships to 
admit of no reasonable doubt ; but consider- 
ing the nature of the relation subsisting 
between these two parties, Avietie and his 
rnistress ; considering the situation in which 
this lady appears originally to have been 
placed—that of a slave girl ; considering 


neglected to possess the property of the 
debtor, 

Thot’ action was tried on the llth of 
February 1842, and the only notice we have 
of what took place on that occasion is in a 
short note at page 137 of the Appendix, by 
which it appears that n simple verdict was 
tuken ngninst the defendant, without refer- 
ence to his being executor. Upon that ver- 
dict the interest and principal are taxed, and 
the whole amount is found to be 10,159 
rupees. Upon that, judgment was entered 
up. But here ngain we have no evidence: 
of what the contents of that judgment were, 

Under an execution issued upon thie judg- 
ment, it appears that property alleged to be- 
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long to Gabriel, including the property 
which had been conveyed by the father to 
the appellant, were put up to sale in several 
lots. One of these lots consisted of “ the 
right, title, and interest of Gabriel Avietie 
Ter Stephanoos in a portion of a talook 
near Dacca ;” and Mackeetar Vardoon be- 
came the purchaser for the sam, I think, of 
20 rupees. 

He became the purchaser also of other 
lots ; whether the price wus equally nominal 
I do not know ; but I think it somewhere 
mppears that about 1,500 rupees were paid 
Wor the whole of those estates. By a Bill of 
‘Sale, executed by the Sheriff on the 26th of 
June 1848, it is recited that a writ of 
fiers facias was issued out of the Sapreme 
Court of Judicature at Fort William, dated 
the 4th of April 1842, whereby the Sheriff 
«yas commanded to levy upon the houses, 
ands, debts, and other effects, real and per- 
sonal, of Gabriel Avietie Ter Stephanoos 

a the said’writ named, to a certain amount 
herein mentioned, and to have that money 
wefore the Justices of the Supreme Court of 
Wudicature on the said 15th day of June, to 
ender to Beglur, in the said writ also named. 

It then recites that the Sheriff, by virtue 
f the said writ of fieri facias, did seize 
* the right, title, and interest of the said 

tabriel Ter Stephanoos, of, in, and to 
umongst oiher property) all that four annas, 
ux guudahs, aud two crantees, share of a 
look situate, lying, and being at Roope 
wunge, in the district of Dacca ;” that, under 
writ of venditione exponas, this property 
aa put up to sale, and that Mackeetar 
‘ardoon was the highest bidder for the 
«me at the sum of 20 rupees; and then the 
weriff “doth as much as to him lies, and 
8 can or may, both atlaw andin equity, 
irgnin, sell, assign, and transfer to the said 
{uckeetar Vardoon the rights, title, and in- 
reat of the said Gabriel Ter Stephanoos in 
48 estate.” Similar deeds were executed 
to the rest of the property. ý 
n the”l2tb of December 1848, (that is, 
ut six months after the date of this con- 
ance) the present suit was instituted in 
"3 name of Vardoon, as purchaser of the 
merest of Gabriel Ter Stephanoos in these 
tates, and Gabriel Ter Stephanoos and the 
esent appellant, who was in possession of 

8 property, and had been in possession of 

for a period of fifteen years, and Beglar, 

xwe made defendants. That case came on 
be heard before the Sudder Ameen on the 

‘th of November 1844. He was of opi- 

mn that all these transactions which had 
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taken place between Avietie and the appel- 
lant were fraudulent, as made with the in- 
tention of defeating the creditors of Avietie, 
and he pronounced a decree in favor of the 
plaintiff in that suit. The case was carried 
by appeal before the Sudder Dewanny Court ; 
and that Court, by a majority of two Judges 
against one, confirmed the judgment, and 
against that judgment the preseut appeal is 
brought. There can belittle doubt that Beglar 
was the real purchaser of these estates in the 
name of Vardoon, and Vardoon having died 
pending the proceedings, Beglar on his death 
became his representative, aud revived the 
suit in that character as plaintiff. 

Now, it ia not very clear, upon the terms 
of this decree, what it was that the Court 
intended to give to the plaintiff by the effect 
of its order. The terms of it are: “Itis, 
therefore, ordered that the plaintiffs claim 
be decreed in this case, and that the plaint- 
uf take possession of 4 annas of the share 
of this talook, and all the other property set 
forth in the plaint, together with the wasilat 
(which I suppose is the rent) from May 1844, 
the day of the purchase, to the date of the 
possession.” 

Now, the first objection which is made 
to the decree which has been thus pronoun- 
ced, is thus: It is said the property which 
is cought to be recovered in this suit was 
originally the property of Avietie; you 
must, therefore, show first that Avietie on 
his death, by some means or other, passed 
this property to Gabriel, either us his heir, 
or by devise, or in some other form, and 
you do not show any mode by which any 
interest whatever in this property, which 
belonged to Avietie at the time of his death, 
could become vested in Gabriel. But it is 
said further, ‘If you do show that the pro- 
perty became vested in Gabriel, the next 
point which you have to make ont is this— 
you must show that the property of Gabriel 
has become vested in the present plaintiff, 
Beglar ; and you cannot show that, because 
the interest of Gabriel, if he bad any inter- 
est, was such as was not capable of being 
seized or sold under a writ of execution 
from the Supreme Court.” And they say 
further, ‘Supposing these difficulties to be 
out of the way, Gabriel can claim, under 
the father, only as a mere volunteer; you 
can claim only in the same right, as being in 
the same position in which Gabriel himself 
claimed, aud if these deeds were good agaiust 
Gabriel they are good agninst you. If he 
could not impeach these transactious, neither 
can you.” 

C 
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Now, upon the first point, that is to Say 
the transmission of interest from Avietie to 
Gabriel, the case seems to stand thus: It 
is admitted that Gabriel, although the son, 
was the illegitimate son of Avietie, and was 
not the heir of his father, and in that cha- 
racter, therefore, conld not take this property. 
But then it is said there was a Will, which 
was made by Avietie, in February 1885, a 
few months before his death, under which 
Gabriel became the general legatee and de- 
visas of the whole of the testutor’s property, 
subject to the charges which were created 
by that Will. It is suid on the part of the 
appellant that that Will was not properly in 
evidence : for that, although a Will was pro- 
duced (or rather an officinl copy of a Will 
was produced) there was no examination of 
Witnesses, and though that Will led been 
proved, as to the personal estate, by Gabriel, 
that would be no evidence agninst the appel- 
lant ; at ali events, it would not affect the 
real estate, 

If it were necessary to decide that ques- 
tion, their Lordships would be inclined to 
hold that the Will was sufficiently in evidence 
for the purposes of this suit. The Regula- 
tion provides that where documents are pro- 
duced. and they are not disputed, they shall 
be received without proof. 

As to the pleadings on that s 
case, I think, was this: The appellant, 
when called on to answer ag to the factum 
of this Will, said; © What does it signify 
if there is such a Will? If such a Wil be 
produced, it cannot have any effect ngaingt 
my interest,” An official copy of the Will 
was produced at the henring, and there 
does not appesr to have been any objection 
taken to the reception of that instrument, 
or any demand made on the part of the 
appellant that the instrument sbould ‘be re- 
gulariy proved by witnesses, If, therefore, 
it were necessary to determine that point, 
their Lordships would be of Opinion that the 
Will was, for the purposes of the suit, as 
against the appellant, sufficiently estab- 
lished. 

Then, it is necessary to look to what the 
nature of that Will is, in order to see whe- 
ther it is of such a character as that it would 
pass to Gabriel} the legal estate in this pro- 
perty, in a formin which it could be the 
subject of seizure under a writ of execution 
from the Supreme Court, as the law at that 
time stood. 

The Will in substance is this :—The teg- 
tator declares that his son Gabriel shall be 
his heir and executor for the purpose of ex- 
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cuting the intentions of his Will; and there- 
by, no doubt, he became a trustee for 
the purpose of executing the different 
dispositions contained in’ that instrument. 
Those dispositions were to this effect :— 
There was first a charge by way of annuity 
of 1,200 rupees in favor of the present 
appellant, all the debts were to be paid, there 
were very large legacies to be discharged, 
and after all these charges, debts, legacies, 
and annuities had begn satisfied or provided 
for, a8 to the remainder of the estate Gabriel 
was to be tenant for life, with remainder to 
his sons. He, therefore, was entitled to 
nothing for his own benefit, but a life-interest 
in the residue of the real and personn! pro- 
perty of the testator after all the chargea 
upon it had been gatisfled and provided for, 
and after a full administration had takem 
place of the assets for the purpose of dis- 
charging these several dispositions. 

Now, was that an interest which could be 
sold under an execution issued in the 
Supreme Court against the property of the 
testator ? We have the concurrent opinior 
of the two very highest authorities iu this 
country on the subject, Sir Edward Ryar 
and Sir Lawrence Peel, who are most clear 
ly of opinion that no such interest coul 
pass under such an execution, and tha 
therefore the conveyance under it was abso 
Intely null and void. Indeed, the grosses 
injustice would be done if the transaction 
as it has taken place here, could stand. Fo 
what is the effect of it? The effect of it ii 
merely tie—that there being some uncer 
tain rights in some uncertain property 1 
the province or city of Daces, at a distance 
from Calcutta, it being uncertain whetbe 
the property is worth 1,00,000 rupees, io 
whether the interest of the debtor is wort? 
anythipg, that property is put up for sal 
(that is, the right and interest of the debte 
in that property is put up for sale) i 
Caloptta, and I think it appears here to h 
been bought for mere nominal sums, it bei 
utterly impossible that there could be a 
satisfactory means of determining the value 
procuring a fair price by the competition: 
purchasers acquainted with the value, < 
capable even of ascertaining the value of tl 
property. But beyond that the effect of 
is this—that for these nominal consideration 
the purchaser is to obtain the whole of th 
property ; although supposing all these deee 
to be void, against creditors of Avietie, tl 
very utmost that’ ever could have bee 
demanded against thie lady out of this pr 
perty by this suit would have been ti 
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amount of the debt originally due from 
Avietie, and properly recoverable against 
his assets. 

Now, the fact that the Bill of Sale was void 
mand passed nothing to the purchaser would 
xlone be sufficient to dispose of this case ; but 
as it was oot the ground on which the Court 
below proceeded, it will be more satisfactory 
Ko ndvert to the other grounds. The other 
grounds are these: although „these instru- 
nents are open to suspicion, they are open 
Ko suspicion nt whose instance? They are 
open to suspicion as between the creditors 
of Avietie and the appellant, They are 
dpen to no suspicion at all as against the 
creditors of Gabriel. Gabriel is a mere 
woluuteer. Gabriel’s creditors might well 
liapute any fraudulent assignment which 
Gabriel had made; but how can Gabriel’s 
sreditors, or a purchaser from Gabriel, dis- 
pute the validity of “transactions which 
aabriel, before the institution of this suit, 
ind long before the institution of the suit in 
evhich the present claim was established 
that is, before the institution of any sanit in 
he Supreme Court), had recognized and 
mbundantly confirmed ? And, therefore, 
‘ven if these different objections to which 
ve have adverted, in respect of the form of 
he sult, and the nature of the proceedings, 
wete removed, the character of the plaintiff 
—the character in which he sues of a 
versonal creditor asserting a personal liabili- 
y against Gabriel—would effectually exclude 
hose cousiderations upon which, and upon 
vhich alone, the transactions which are now 
Kisputed could be subject to question. 

Their Lordships, therefore, are very clear- 
y of opinion that the jodgment which has 
neen pronounced must be reversed. 

It appears to their Lordships that this has 
seen not only a most irregular proceeding, 
wut that it is impossible to attribufe it to 
uy fair motive; we heard none, at least, 
ssigned at the Bar for the course which 
wid been taken. A most unfair advantage 

ould have been gained if these decrees 
ould have been maintained. 

Their Lordships, therefore, are of opinion 
hat the appellant is entitled not only to 

ave the decree reversed, but to have the 
«sts re-paid to her, which, under the decrees 
f the Courts below, she has paid ; to have 
ier costs of those proceedings, and, also, to 
ave her costs of the present appeal. If 
here be any means by which this gentle- 
1an, Beglar, can now revert to his original 
osition ag a creditor of Avietie, and in that 
haracter dispute these different gifts or | 
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sales, of course it will be competent to him 
todo so. If not, by attempting to obtain 
an unfair advantage in an irregular manner, 
he will have lost the opportunity of which 
at one time he, no doubt, might have availod 
himself. 





The 17th July 1856. 
Present: 


The Judge‘of the High Court of Admiralty, 
the Chancellor of the Duchy of Cornwall, 
Sir E. Ryan, and Sir L. Peel. 


Jurisdiction (Supreme Court of Bom- 
bay, Hcolesiastical side)—Conjugal 
Rights (Restitution of)—Parsees. 


On Appeal from the Supreme Court of 
Bombay. 


Ardaseer Cursetjes 
versus 
Perozeboye. 


The Rupreme Court of Bombay on its Ecclesiastical 
side declared incompetent to entertain a suit for the 
1estitation of conjugal rights at the instance of a Par- 
see wife against her husband. 

Tsx present question arises upon an ap- 
peal from the Ecclesiastical side of the 
Supreme Court of Bombay, which Court had 
overruled a protest against its jurisdiction ; 
and their Lordships will have to determine 
whether, under all the circumstances, the 
judgment ought to be maintained, or the ap- 
peal allowed. 

The suit in the Court below is a suit for 
the restitution of conjugal rights, and such 
is clearly its character, though some of the 
averments in the suit, and a part of the 
prayer made, are diff-rent from what would 
be made or admitted in the Ecclesiastical 
Courts in this counti y. 

The parties are Parsees, natives of the 
Island of Bombay, and there resident. Their 
religion is that of Zoroaster. The wife 
brought the suit. The husband, in a pro- 
test, after the libel was given in, denied the 
jurisdiction of the Court, and contended that 
it was incompetent to take cognizapee of 
such a suit. The Chief Justice was of 
Opinion that the protest ought to be over- 
ruled, thereby, in effect, deciding that the 
Court might proceed to administer justice in 
such a suit between the parties. The 
Puisne Judge dissented. According to the 
Charter of the Supreme Court, judgment 
was given in accordance with the opinion of 
the Chief Justice, 
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The language of che Clause of the Charter 
granting Ecclesiastical jurisdiction is as 
ollows :— - 

“And it ig Our further will and pleasure, 
and We do hereby, for Us, Our heirs and 
successors, grant, establish, and appoint that 
the Supreme Court of Judicatare at Bom- 
bay shall he a Court of Ecclesiastical juris- 
diction, and shall have full power and author- 
ity to administer and execute within and 
throughout the Town and Island of Bombay, 
and the Factories subordinate thereto, and 
all the territories which now are, or hereafter 
may be, subject to, or dependent upon the 
said Government, and towards and upon all 
persons so described and distinguished by 
the appellation of British subjects as afore- 
said there residing, the Ecclesiastical Law, 
as the same is now used and exercised in 
the diocese of London in Great Britain, so 
far as the circomstances and occasion of the 
said Town, Island, Territories, and people 
shall admit or require; and to that purpose 
We give and grant to the said Supreme 
Court at Bombay. full power and authority 
to take cognizance of, and proceed in all 
causes, suits, and business belonging and 
appertaining to the Ecclesiastical Court be- 
fore the said Supreme Court of Judicature 
at Bombay, in whatsoever manner to be 
moved, as well as at the instance or promo- 
tion of parties as of office, mere or mixed, 
against any of the said subjects residing in 
the said Town, Island, Territories, or Districts, 
and which by the law and custom of the 
said diocese of London gre of Ecclesiastical 
cognizance, and the said cnuses, suits, and 
business, with their incidents, emergents, 
and dependents, and whatsoever is thereto 
annexed and therewith connected, to hear, 
despatch, discuss, determine, and also to 
grant probates under the seal, &c., of the 
last Wills and Testaments of all or any of 
the sud subjects of Us, Our heirs and suc- 
cessors, dying and leaving personal effects 
within the said Town, Islands, Territories 
or Districts respectively, and of all persons 
who shall die or have effects within the 
places aforesaid.” 

Such being the jurisdiction conferred by 
the above Clause upon the Supreme Court, 
we must next consider the objection which 
has been roised to the exercise of that ju- 
risdiction in this case. ‘The especial reason 
assigned against the Court taking cognizance 
of this case, as set forth in the protest, is 
that the parties are Parsees, professing the 
religion of Zoroaster, born in the Island of 
Bombay, natives of India, and are not persons 
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who, prior to the date of tha Letters-Patent 
establishing the Supreme Court, have been 
described in the Royal Oharter of Justice, 
by the appellation of British subjects,—that 
the Court is incompetent to take cognizance 
or to proceed in this suit, or administer to 
the parties the Ecclesiastical Law as used andi 
exercised in the diocese of London. 

It is quite true, as was argued at the Bar, 
that the reason assigned for the incompe- 
tency of the Court to exercise jurisdiction 
is, that the parties to the suit are not British 
subjects within the meaning of the Charter, 
and that the general averment of incompe- 
tency had reference to that reason ; but we 
think that in a case of this description, 
where the question substantially is, whether 
the Court has jurisdiction to entertuin the. 
guit, or, to state the case more necurately,, 
whether from the pecaliar nature of the sub- 
ject-matter this case is not excepted from 
the general Ecclesiastical jurisdiction con- 
ferred by the Charter, it is our duty to look 
at the whole record and give judgment ac- 
cordingly. If it be apparent on the face of 
the record that the suit is not maintainable, 
we think that there is enough in the protest 
to require us to express our opinion, though 
that protest may not have been intended te 
direct our attention to more than one par- 
ticular. objection. 

Proceeding upon this principle we wil} 
assume for the moment that the parties te 
this suit are propeily described and distin 
guished, by the appellation of British sub 
jects, and address ourselves to the question 
what, with reference to the facts of the case 
is the proper meaning of the words, the 
“ Ecolesigstical Law, as the same is uow usec 
nnd exercised in the diocese of London, is» 
far as the circumstances and occasion of th» 
said Town, Island, Territories and people 
shall admit or require.” ‘This enquiry, then 
is, whether the circumstances and occasio 
will admit or require the application of En 
glish “Ecclesiastical Law in this instance, 

We must remember that the EaglisM 
Ecclesiastical Law is founded exclusively om 
the assumption that all the parties litigan 
are Christians; indeed originally, mor» 
strictly speaking, Christians professing th 
doctrine of the Church, and that till of lat» 
days, the only mode of enforcing the decree 
of Courts Christian was by process of ex 
communication, the imprisonment which fol 
lowed taking place under the authority o 
the Civil Courts.- Excommunication it 
ordinary cases is now superseded; instear 
of that proceeding, the Ecclesiastical Courte 
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pronounce the party to be in contempt, and 
signify the same to the Court of Chancery, 
which issues the authority to imprison. 

It is true, however, that a considerable 
pert of the jurisdiction of the Ecclesiastical 
Court is in its nature, though not in its 
origin, purely Civil, and has no proper con- 
nexion whatever with any religious matters. 
We advert to the grant of probate and ad- 
ministration. 

Our proper enquiry is whether, with re- 
ference to the limitation in the Charter, 
“ag far as the circumstances and occasion of 
the said people shall admit or require,” it is 
consistent with that limitation for the Ec- 
elesiastical side of the Supreme Court to en- 
tertain a suit for the restitution of conjugal 
rights at the instance of a Parsee wife 
against her husband ? 

We must consider the nature of sucha 
suit, the steps which must or may be taken 
in it, and the consequences which may arise 
from any decrees which may be pronounced 
in it. ` 

In such a suit the first step may be to try 
the validity of a Parsee marriage, and 
though this might be a task of no small 
difficulty, yet, perhaps, it might be prac- 
ticable to determine such a question by 
Parsee Law, if it be competent to a Court 
Christian to take cognizance of the Parsee 
Law for such purposes. We are aware 
that, under particular circumstances, 
the Ecclesiastical Courts in Hugland 
have exercised jurisdiction with respect to 
Jewish marriages, ascertaining their valid- 
ity by Jewish Laws; but the very great 
difficulties attending such investigation, and 
the almost absurd consequenceg to which 
they lead, would not induce us to follow 
those precedents further than strict necessity 
requires. 

Assuming, however, the Validity of the 
marriage to have been tried and established, 
the next step in a suit for the restitution of 
‘conjugal rights in the Ecclesiastical *Court, 
‘if there be no defence, is to order the hus- 
band (assuming him to be the party proceed- 
ed against) to tuke his wife home and treat 
her with conjugal affection; aad if he re- 
fuse, to pronounce him in contempt, the 
consequence of which is imprisonment. 

The husband may defend himself by alleg- 
ing and proving his wife's infidelity or 
cruelty. 

The Ecclesiastical Court has no power 
to decree alimony, exeept pendente lite, or 
after a decree for separation by reason of 
cruelty or adultery. It is wholly contrary 
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to the first principles on which the Ecclesinsti- 
cal Courts proceed, to allow alimony under 
any other circumstances : for the Ecelesiasti- 
cal Court cannot contemplate any separation 
of husband and wife, except where co-habita- 
tion is prevented by adultery, or rendered im- 
practicable by cruelty. Under all other 
circumstances, a separation is, by Ecclesiasti- 
eal Law, unlawful, It follows, therefore, if 
the wife succeed in a suit for the restitution 
of conjugal rights, the sole remedy is to 
compel the husband to take her home. , 

It appears in this case that the husband 
has gone through the form of marriage with 
another woman, with whom he is co-habit- 
ing. He, therefore, either has another wife, 
lawful by Parsee Law, or he is living in 
aduitery. 

Is it possiole that, in either of these two 
cases, the husband can, by the Ecclesiastical 
Law, as it prevails in the Dioeese of London, 
be directed to take his wife home? In Eng- 
land, the wife, on account of such an inter- 
course, would be entitled to a separation from 
bed and board, and alimony ; but a prayer 
for restitution is, under such circumstances, 
wholly unheard of. A Court Christian cannot 
enforce a renewal of co-habitation with an 
adulterer or adulteress: such a proceeding 
would be utterly repugnant to its character, 
its practice, and its principles. Such a 
decree would not be the administration of 
Ecclesiastical Law, but the violation of it, 

What might be the remedy by Parsee 
Law, we think it wholly unnecessary to en- 
quire, because, from the religion the Parsees 
profess, it cannot be the remedy the Court 
Christian would afford; nor would such 
relief be administered by Ecelosiastical Law. 

There are, however, other difficulties, 
The Civil Courts in India can bend their 
nudministration of justice to the laws of the 
various suitors who seek their aid. They 
can administer Mahommedan Law to Mahom- 
medans, Hindoo Law to Hindoos ; but the 
Ecclesiastical Law has no such flexibility. 
Change it in its essential character, and it 
ceases to be Ecclesiastical Law altogether. 

For the reasons we have stated, wa think 
that a suit for the restitution of conjugal 
rights—~strictly an Ecclesiastical proceed- 
ing——could not, consistently with the prin- 
ciples and rules of Ecclesiastical Law, be 
applied to parties who profess the Parsee 
religion: bat we should much regres if 
there were no Court and no law whereby a 
remedy could be administered to the evils 
which must be incidental to married hfe 
amougst them. We do not pretend to know 
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what may be the duties and obligations at- 
tending upon the matrimonial union be- 
tween Parsces, nor what remedies may exist 
for the violation of them ; but we conceive 
that there must be some laws, or some cus- 
toms having the effect of Jaws, which apply 
to the married state of persons of this de- 
scription. It mny be that such laws and 
customs do not afford what we should deem, 
as between Christinns, an adequate relief ; 
but it mast be recollected that the parties 
themselvés could have contiacted for the 
discharge of no other duties and obligations 
thau such as, for time out of mind, were 
incident to their own caste ; nor could they 
reasonably have expected more extensive 
remedies, if aggrieved, than were custom- 
arily afforded by their owu usages. Such 
remedies, we conceive, that the Supreme 
Court on the Civil side might administer, or 
at least remedies as ueurly approaching to 
them as circumstances would allow. In 
suits commenced on the Civil aide, the pe- 
culiar difficulties which belong to the exer- 
cise of Ecclesinstical jurisdiction in sone 
matrimonial cases would notarise. Proceed- 
ings might be conducted on the Civil side, 
with such adaptation to the circumstances 
of the case as justice might require, though, 
on the Ecclesiastical side, such modification 
would be wholly irreconcileable with Ecele- 
siastical Law. 

We have been led to make these observa- 
tions, not merely by general considerations, 
but more particularly by the case of Mikir- 
vanjee Nuoshirwanjee, appellant, versus 
Aman Baee, his wife, respondent, reported 
Borrodaile, p. 203. 

That case shows that the Sudder Adawlut 
of Bombay will take cognisance of matri- 
monial suits between Pursees, and will 
afford them such relief n8 a due regard to 
their owu laws and customs will allow ; it 
also proves, ns indeed must be expected, 
that those laws aud customs are wholly at 
variance with the principles which govern 
the matrimonial law of the diocese of 
London, and incompatible with the Ecele- 
sinstical Law, as in such eases i8 administer- 
ed. One instance will suffice. It appears 
that under many circumstances the husband 
is permitted to take a second wife, the first 
being alive. 

We have not neglected to observe that, in 
two or three cases, the Ecclesiastical side 
of the Supreme Court has not refused 
to entertain suite of this description ; but 
we have no reason to think that the diff- 
culties which occur to us were brought pro- 
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the conclusion that they were unimportant, 
There is no such course of decision as 
should make us hesitate in giving effect to 
our own opinion. 

We think that the protest should be sus- 
tained, and the judgment reversed on the 
grounds we have ‘stated, and we do not 
deem it necessary to enter upon a discussion 
which chiefly occupied the time of the 
Court below, whether the parties to this 
suit were or were not persons who, prior 
to the date of the Letters-Patent establish- 
ing the Court, were described and distin- 
guished in the Royal Charters of Justice by 
the appellation of British subjects. What- 
ever may in such respect be their descrip- 
tion, our opinion is that this suit cannot 
be entertaiued. 

The Lords of the Committee will, there- 
fore, humbly report to Her Mnjesty ns their 
opinion, that the order of the Supreme 
Court of Judicature nt Bombay of Sth July 
1854, whereby the protest of the appellant 
was overruled, ought to be reversed, ench 
party payiug his and her own costs of this 
appeal, 


C—O THY Neth alae Ne o, n = 


The lst December 1856. 
Present: 


Lord Justice Knight Bruce, Sir E. Ryan, 
Lord Justice Turner, Sir J. Patteson, and 
Sir L. Peel. 


Order of* Single Judge of Bombay 
Sudder Court as to admissibility of 
a Special Appeal—Appeal to Privy 
Council Evidence—Family usage. 


On Appeal from the Sudder Dewanny 
Adawlut of Bombay. 


Modee Kaikhoosrow Hormuzjee, 
VETSUS 


>  Cooverbaee and others. 


l 
| 
| 

By Act II of 1843, the decision of a single Judge 
of the Sudder Court uf Bombay as to the admi-si- 
: bihty of a special appeal was final so far as th 
| Sudder Court was c-rcomned; but the Ae did no 
extend to take awa, the right of appeal to the Privy 
Council. 

Clause 1 Section 27 Regulation IV. 1827 of the 
Bombay Code i poses no obligation on the Couts 
to asceitam whether thers 93 family rule or usage, 
wheic there ıs no allegation of -uch fact in the 
pleadings, or where the parties have waiye: resoit 
to the cuuise prescribed by the Regulation. 


Tuis appenl arises gut of a suit instituted 
by the appellant in the Court of Surat 
aguinst the respondents, the widow and 
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on account of the inheritance to the deceased 
ippellant’s late brother, Modee Rustomjee | Modee Rustomjee, the answer to which we give 


. riefly. 
sede re A a as oE recover u mineto ead pint haa anda 
kho tate brother's estate. false claim against us, who are females and the 

By the plaint in this suit the appellant | rightful heiresses, seeking to intimidate us. On 
alleged :-— considering the following particulars your Ho- 

. yes | nor will become acquainted therewith. 

“That my father Modee Hormuzjee Bhimjee! « Honored Sir, the plaintiff and his brother, 
departed this life in the year Sumwat 1877. e | the deceased Modee Muncherjee and the de- 
had three sons: the eldest of whom was Modee ! peased Modee Rustomjee, all three brothers, in 
Muocherjs +, the second Modee Rustomjee, and the vear Su~wut 1880 (a. D. 1828), divided 


inughters, and a grand-daughter, of the 





Khe third myself, the petitioner Kuikhoosrow. | the little property of their futher between them, 
Neither of the other two brothers, but only my- | and, having executed releases to each otherre- 
self, had sons, and according to the custom of spectively, they separated, and they took their 
our “emily, and tha rules of our Parsee t Pun- meals separate, and traded separately, There- 
chaet’ of Surat, the brothers of deceased per- | fore, according to the custom of the world, and 
sons, and not their wives and daughters, are en- | the rules of our caste, we, the wife and daugh- 
titled to their inheritance. My elder brother | ters of the deceased Rustomjee, are his heiresses ; 
Modee Muncherjee died six yearg past, | and, in like manner, amoagst us, the wives and 
Jeavisg his wife, and the certificate of heirship to daughters of deceased versons who have separat- 
him has been obtained from the Court by my- | ed irom their brothers have inherited their pro- 
self and my brother Rustomjee, and we two bro- perty. 
thers have received his property. . o, “ Further, the deceased, Modee Rustomjee 
“ My brother Rustomjee departed this life on | above mentioned, made his Will, in Sumwut 1902 
the 16th August 1849, and, he having no son, I (A. D. 1845), appointing us his heiresses and ad- 
am the owner and heir to all the property of my | ministratrix ; by which also, according to the 
deceased brother Rustomjee, and all the property | Regulations, our religion, and usage, the suit laid 
has been taken possession of by his widow Coo- | by the plaiutiffis clearly false. Besides which, 
verbaee, his daughters Dinbaee and Motteebaee, | the t Modeejce’ of our community, the plaintiff, 
and grand-daughter Khursetbaee, which they and others. gave a written answer, dated the 
do not make over to me; but alleging their false | 5th November 1842, to a question put by the 
claim thereto, by the instigation of some people, Judge regpecting Parsees, wherein it is distinct- 
they intend ruining the property, with the object ' ly written that, if the deceased has not left a Will, 
of’ injuring my just claim. Having, therefore, : and there exists any paternal property, his bro- 
purchased a stamp paper of the value of 2,000 ` ther is entitled to inherit the same. 
rupees, I prefer my plaint for rupees (6,18,699) ' “ Honored Sir, by the admission of the plaint- 
six lakhs eighteen thousand six hundred and, iffitis publicly known amongst us, that a per- 
ninety-nine, to obtain possession according to the gon may, by Will, bequeath his paternal property 
following particulars of the property, ready- | to whomsoever he pleases; and, in this case, 
money, jewels, gc., deeds and other documents, ' the deceased, Modee Rustomjee, after the divi- 
and ‘ Dufturs, and I request that °Cooverbaee, ! sion of his paternal property, acquired property 
widow of Modee Rustomjee, Dinbace and Mottee- i by his own labor, and also made a Willin fa- 
base, daughters of Rustomjee, and Khursetbaee | vor of us, hia wife and daughters ; therefore, ac- 
Buchoobaee, grand-daughter of Russomjee, may ° cording to the contents of the answer given by 
be summoned to appear before your Honor from : this plaintiff, and the other members of our com- 
the ‘ Lowar Pale,’ and after instituting an invest- , munity, with their signatures thereto, his claim 1s 
gation by means of witnesses and pleadings, | clearly false. 
the property, ready money, déeds dnd other: « Farther, many suits have been heard in the 
documents, and ‘ Dufturs,’ may be made over to | Adawluts relative to us Parsees, wherein, al- 
me, according to the following particulars, out of though a brother and nephews are living, the 
their possession. I will represent further parti- | Court has decided that the persons in whose 
ane in the supplemental petition, answer, &c. | names the Wills of the deceased are made, are his 


w ther, I beg to state, that my said brother bas | heirs ; and those heirs of the deceased by Will 
ent money to some people, the documents for | have received the inheritance; and the objec- 
hich be has caused to be written in the names | tions and claim made by the brothers and 
of his widow and daughters; but that amount nephews of the deceased have been rejected. 
belongs to my brother, who was the owner thereof, Although this was known, the plaintif has un- 
nud the said persons therein named have no justly laid this false claim, in order to injure us, 


claim thereto, but I have.” and cause us improper loss, which will be observ- 
; ed on investigation. 

Then follow the particulars of demand. “ Further, the plaintiff writes in bis peti- 

The respondents by their answer in this | tion that his brother, the deceased Modee Mun- 

suit stated i- cherjee, died, and he has become his heir. In 

i answer to which we beg to state that Modeco 


“Modee Kaikhoosrow Hormuzjee has filed a | Muncherjee above mentioned had no issuc, and 
suit against us for the sum of $,18,699 rupees, | his wife is insane, therefore she is the same a> il 
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she did not exist in the world ; and also the de- | Court by a petition of Ewes presented by 
ceased, Muncherjee, made no Wil, consequently | the appellant, and which was also dismissed. 
this statement has no connection with our case. | The appeal before us complains of these 
a ne aS Venten. PONY = te ARO oa several decisions. In disposing of this 


rood 2 . * 
Pir Further, after the release was passed ngs | appeal it may be convenient first to consi- 


above stated, and after the said deceased, Rus- | der whether the order of a single Jndge, 

tomjee, made his Will, the plaintiff, Kaikhoosrow, | dismissing the petition for the special appeal, 
above mentioned, executed another written re- | has been properly made the subject of ap- 

leage to the deceased Modee Rustomjee, in the | peal, 

Ai aie k ted (a %4 RC it i8) The Act of 1843, which has been referred 
istinetly written the plaintiff: ‘ I have no to, and which has been followed by an Act 


claim on account of any inheritance, or in any e185 : 
other manner against you, your heirs, administra- | Of 1858, to which reference wns also made, 


tors, &c., neither have you any claim against me, contuius the following enactments : 
my heira, administrators, &c.; and should either 
of us prefer any claim whatever against each “1. It is hereby enacted that, from and after 
other, or against our heirs, administrators, &e., : the Ist day of May next, a special appeal shall 
the same shall be null and void.’ Cherisher of. he to the Courts of Sudder Dewanny Adawlut 
the Poor, by the eaid release aleo the plaintiff | at Calcutta and Allahabad respectively, to the 
has no right to lay claim in any way against us | Court of Sudder Adawlut at Madras, and to the 
who are deceased’s legal heiresses and adminis- | Court of Sudder Dewanny Adawlut at Bombay, 
tratrix. Nevertheless he has preferred this un- ; from all decisions passed on regular appeals in 
just claim. the Civil Courts subordinate to them respectively, 
“ Further, the list of outstanding debts and, which shall appear to be inconsistent with some 
property, &c., written by the plaintiff in his pe- | Jaw or usage, having the force of law, or some 
tition is mostly false, and, in his claim to the! practice of the Courts, or shall involve some 
inheritance of the deceased, Modee Rustonjee, | PNE of law, usage, or practice upon which 
he has also unjustly included what is due per- | there may be reasonable doubts. 
sonally to me, Cooverbaee. But, as above shown,: “IV. And it is hereby enacted, that every 
the plaintiff's claim is entirely false and unjust, ' application for a special appeal, duly presented 
and it is not necessary to trouble your Ilonor{to the proper Court as aforesaid, shall be 
with mentioning in full all the details in this; heard by a single Judge ofthe Court, in 
matter the presence of the special appellant, or bis 
“ Therefore, we pray that, after taking all the | vakeel or agent; and it shall be competent to 
particulars above mentioned into mature consi- | the Judge, at his discretion, to call for and 
deration, and examination of all the proofs here- j peruse any document forming a part of the re- 
in mentioned, the plaintiff may be prevented | cord of the cause, and to summon the opposite 
from laying this false claim, and we will after- | party to answer the application. 
wards lay our suit on account of the loss which| “ V. And it is hereby enacted that, if it shall 
we have, and shall hereafter sustain in conse- | appear to the Judge that a special appeal is ad- 
quence of his false claim and objections, and ob- | missible under this Act, he sball pass an order 
tain redress. And we will state further parti- | accordingly, and shall at the same time reduce 
culars at the time of the investigation, and in our, the points to be determined to writing in 
rejoinder.” English, in the form of a certificate, which shall 
be translated into the vernacular language in 
The cause was first heard before the Sud- | use in the Court, and the special appeal sball 
der Ameen of Surat, who, after having exa- then be brought on the file of the Court, to be 


mined tho case «ceidcnily w ih erent Gad heard and*detertnined in due course: Provided, 
y 8 | that it shall not be necessary to call for or 1efer 


and attention, dismissed the plaint with costs. to an aE ae A E 
From this decision, the appellant a} pealed to | high in net fennel ae se Nr ease = 
the Zillah Courtof Surat, by which Court the points of law stated in the certificate. 

decision of the Sudder Ameen was affrmed., “VI. And it is hereby enacted that, if it 
The appellant then presented a petition to: sball appear to the Judge that a special appeal is, 
the Court of Sudder Dewanny Adawlut of, 8ot admissible under this Act, he shall reject: 


Bombay, praying for the admission, under | ee pause and 7. T r ECE a petition ` 
. : for a special appeal, + e final, 
Act III of 1843 of the Bombay Presidency, | «yil And it is hereby enic diie Su 


of a special appeal from the decisions of the . 

Sudder Ameen and of the Zillah Court, aco a oi fine aera eae 
which petition having been heard before a | shall determine the point or points certified as 
single Judge of the Sudder Court, according | above enacted, and’no other point or part of the 
to the provisions of the Act, was rejected ; case whatever.” 

by him. The decision of the single Judge : 

was afterwards brought under the consider-!| By this Act of 1843, therefore, the deci- 
ation of the other Judges of the Sudder | sion of a single Judge, as to the admissibi- 
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lity of a special appeal, was made final, and, 
no doubt, the Act has rendered it fiual, so far 
as the Sadder Court is concerned ; but it is 
n wholly different question whether the Act 
could extend to take away the 1ight of ap- 
peal to Her Majesty in Council. It is the 
prerogative of the Council to do justice 
between all its subjects, and the Indian Legis- 
Jature could have no power to limit or affect 
that prerogative without the sanction of the 
Crown, which does not appear to have been 
given. The finality created by the Act 
must, as it seems to their Lordships, be 
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It is hardly necessary to add that, if the 
Will set up by the answer, be a valid and 
effectual Will, the appellant’s case must be 
wholly atau end, He claims as heir, and as 
heir only, and hie title as heir would be dis- 
placed by the Will. Itis to the Will, therc- 
fore, our attention must be directed. Now, 
the factum of the Will is not disputed. It 
is, indecd, proved beyond dispute ; but-the 
appellant’s case is this: that the testator 
was a Parsee ; that among the Parsecs there 
is a rule or usage that no disposition can be 
made by Will to the total disherison of the 


limited by the jurisdiction of the Legislative : heir, or, at all events, that there was such s 
power which created it, and their Lordships yule or usnge in the testator’s family : that. 
are, therefore, of opinion that tho order of, under the provisions of Regulation IV of 
the single Judge, rejecting the special appeal, | 1827, Section 27, Clause 1, it was the duty 
has been properly made the subject of appeal. | of the Courts to have ascertained this 
That order, however, forms only one of the'rule or usage by examining persons 
subjects of this appeal. The appeal goes fur versed in the laws by which Parsees ure 
beyond it ; it extends to the decisions of the | governed ; but that evidence on the part of 
Zillah Court and of the Sudder Ameen, and | the appellant which would have established 


it is plain that this case admits of different 
considerations, if it be looked at with re- 
fereuce only to the decision of the single 
Judge from those which present themselves 
if it be looked at with reference also to the 
previous decisions. In the one case, the 
question to be considered would be whether 
a, sound discretion was exercised by the 
single Judge, and by the other Judges of the 
Sudder Court, assuming them to have been 
competent to entertain the subject, in reject- 
ing the special appeal. In the other case, 
the question would be whether the succes- 
sive decisions ought to be upheld upon the 
whole merits of the case. It would be diffi- 
cult, if not impossible, to deal with the 
question whether a sound discretion was ex- 
ercised by the single Judge in rejecting the 
special appeal without entering at lerge into 
the merits of the previous decisions. It 
would also be an uusatisfactory mode of dis- 
posing of this case to deal with it simply 
with reference to this question of discretion, 
‘as the result of so dealing with it mitght be 
‘to remit the parties to fresh litigation. 

Moreover, the most favorable view of tbis 
case for the appellant must be that the ques- 
j tion should not be regarded as one depending 
merely upon the exercise of discretion, and 
their Lordships, therefore, have determined 
to decide this appeal with reference not 
merely to the decisions of the single Judge 
and of the Sudder Court, but with reference 
to all the decisions which have been pro- 
nounced in the cause. - The nature of the case 
sufficiently appears from the pleadings which 
have been already stated. 











this rule or usage was rejected by the Courts, 

Three points are involved ju this mgu- 
ment on the part of the appellant: Isé, 
That there is such a rule or usage as the 
appellant alleges; 2nd. That under the 
Regulation referred to, it was the duty of 
the Counts to ascertain it; and 3rd. That 
evidence on the part of the appellaut, terd- 
ing to prove it, was rejected. 

As to the first of these points, no such 
rule or usage, as is now insisted on upon the 
part of the appellant, is in any manner set up 
by the pleadings in this suit ; there is no re- 
plication to tho answer denying the validity 
ofthe Will upon any such ground. The 
existence of any such rule or usage is first 
adverted to in the supplemental petition of 
appeal from the decree of the Sudder 
Ameen ; ang, indeed, what is alleged in that 
petition, as well as in the patition to the 
Sudder Court for the special appeal, is not 
that the testamentary power of Parsees is 
limited in the manner now insisted on, 
but that they have no power whatever to 
dispose by Will to the prejudice of the heir, 
which in effect amounts to their having no 
testamentary power nt all, although the 
existence and constant exercise of the power 
is noforious, and iecognised and well estab- 
lished by authority, and was, indeed, ad- 
mitted at the Bar. 

It is in the petition for the special appeal, 
too, that we first find the suggestion of the 
alleged family rule or usage, which it is 
scarcely necessary to mention, as it rests on 


no other ground than that some members of 


the family had died tatestate. 
D 


It was argued 
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for the appellant that it rested upon the! of limited testamentary power, which is the 


respondents to prove the power of the testa- 
tor to make the Will in question, in order to 
establish their title under that Will ; but it 
being admitted that the testamentary power 
existed generally, it was clearly upon the 
appellant to show that it did not extend to 
this particular case, and to allege and prove 
the limits of the power. He has made no 
such allegation and adduced no such proof. 
The appellant, therefore, cannot maintain this 


appeal upon the ground of the existence of 


the alleged rule or usage. 





only material question in the case, was re- 
jected by the Courts, or was tendered on his 
part. 

It seems to their Lordships to be 
clear, from the language of the dur- 
khasts, that the witnesses originally 
proposed to be examined on the part 
of the appellant, were proposed tobe so ox- 
amined as to the heirship only. Looking 
to that language, and to the issues in the 
cause, and to what is stated in the petition 
for the special appeal, they cannot adopt the 


As to the second point, there does not ap- | suggestion of Mr. Leith, that these witnesses 


pear to their Lordships to be any foundation 
for the argument on the part of the appel- 
lant. 
Judge under the Regulation in question, 
where any particular rule or usage is 
alleged, as to which any reasonable doubt 
may exist, and the parties have not waived 
resort to the course prescribed by the Regu- 
lation, and their Lordships are far from con- 
sidering that in such cases the Judges in 
India may not well be advised of their own 
accord to act upon the Regulation, they 
certainly would not be disposed to discour- 
age such a practice. Their Lordships at 
the same time bave no hesitation in stating 
their opinion to be, that this Regulation im- 
poses no such obligation upon the Judges 
where there is no allegation of any rule or 
usage ns to which any reasonable doubt can 
be entertained, which is the case in this 
instance as to the power of disposing by Will, 
or where the parties have waived resort to 
the course pointed out by the Regulation, as 
they have done in this case. The appeal, 
therefore, cannot be maintained on this 
ground either. 

There remains, then, only the third ques- 
tion, that of the rejection of evidence ; and 
most certainly if the appellant had succeeded 


dence bearing, however slightly, upon the 
question as to the alleged limit of the testa- 
mentary power, had been rejected by the 
Courts in India, this case must have been 
sent back for the reception of that evidence. 

Justice requires that all the evidence 
material to the issue which the parties may 
desire to adduce should be received before 
the rights of the parties are disposed of, and 
their Lordships fully adhere in that respect 
to the principle on which the cage in the 2nd 
Mr. Moore’s Reports, cited in the argument, 
proceeded. But the appellant in this case 


were intended to be examined, not only as to 
the heirship, but as to the title of the respond- 


Whatever may be the duty of the) ents as heirs under the Will. 


If the appellant had had any witnesses to 
examine as to the alleged limit of the testa- 
mentary power, it cannot be doubted that 
he would have claimed the right to examine 
them when the witnesses to the Will had been 
examined, and the question of reference to 
the Modee of the Punchayet, which, under 
the Minute of the 20th June 1850, to which 
all parties must be taken to have agreed, was 
to be the preliminary to the examination of 
the witnesses,came before the Sudder Ameen; 
but so far from then proposing to examine 
any witnesses, the appellant then waived 
the reference to the Modee. The single 
Judge, indeed, in the judgment appealed 
from, refers to the rejection of some evidence 
by the Zillah Judge. He says :— 


“ The second question is, whether the Judge 
was justified in refusing to take the further evi- 
dence tendered in appeal by appellant on the 
question of cugtom as to inheritance and the valid» 
ity of the Will. 
assiened by him, wz. that the record contained 
sufficient evidence of the customs of Parsees in 
the expositions taken from former cases filed in 


I think he was, for the reasons - 


the Lower Courts, and that those expositions . 
in satisfying their Lordships that any evi- | were better evidence, because less unbiassed, than 


there wag any hope of obtaining by the examina- 
tion of witnesses called by the parties. 


‘ There was a mass of documentary evidence 
before the Court, showing the right in Parsees to 
devise, and the practice obtaining amongst them 
of devising their property. 

“ Indeed, the fact is so notorious that it is dif- 
ficult to be understood how such a plea as that 
there is no testamentary right in Parsees could 
have been set up. 

“Jt has not been alleged that they are prohi- 
bited from doing so by any restrictive law. 

“ On the whole, I think, the Judge exercised a 
very sound discretion in refusing to take further 


has wholly failed to satisfy their Lordships | evidence, the only result of which would have 


that any evidence, bearing upon the question 


been to prolong the litigation.” 
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Baboos Mil Mudhub Sein and Nursing 
Chunder Mitter for Respondents. 

A purchaser is not bound to prove the necessity of 
@ sale. 

Tae ruling of the Privy Council in Hun- 
mooman Pershad Paury’s case is applicable 
au this case. We think the Judge has gone 
too far in requiring the purchaser to prove 
khe necessity of the sale. We remand the 
sase, therefore, to the Judge who, after con- 
sidering the rule laid down by the Privy 
Youncil in the case above quoted, will pass 
uch order as appears proper. The other 
»bjections taken in special appeal are re- 
ected. 


The 220d November 1865. 
Present: 


Khe Hun’ble H. V. Bayley and E. Jackson, 
Judges. 


Alluvial lands—Zjaradars. 
Case No. 1958 of 1865. 


Special Appeal from a decision passed by 
Mr. G. G. Balfour, Judge of Chitta- 
gong, dated the 24th April 1865, modify- 
ing a decision of Mr. R. Finney, Sudder 
Ameen of that District, dated the 20th 
May 1864. 


Jaur Ali Chowdry (Plaintif) Appellant, 
versus 


Prankisto Rai and others (Deféndants) 
Respondents. 


Baboo Kishen Succa Mookerjge for 
Appellant. 


Baboo Kishen Kishore Ghose for 
Respondents. 

An ijaradar may be entitled to take possession of 
1d assess lands accreting to his ijara lands after he 
“tained the ijara ; but he is not entitled to accretions 

au older date than his own farm. 

‘Tuts is a suit by an ijaradar to recover 

da which he states to be newly formed 

‘eretions to his ijara. The J udge has 
fond that they were formed long before the 
aintiff obtained his ijara, and have been in 
ne defendant’s possession for 20 years, and 
> has dismissed the plaintiff's suit. 


This is objected to on special appeal; but 
‘king the facts as found by the Judge, we 
aink his decision is quite correct. The 
raradar might or might not be entitled to 
«ke possession of and assess lands which 
crete to his ijara lands-after he obtained 
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the ijara, but he is not entitled to accretions 
of an older date than his own farm. 
Appeal dismissed with costs. 


The 22nd November 1865 


Present : 
The Hon’ble H. V. Bayley and E. Jackson, 
Judges. $ 


Hindoo Widow (Maintenance of). 
Case No. 1428 of 1865. 


Special Appeal from the decision passed by 
Mr. J. W. Dalrymple, Judge of Bhau- 
gulpore, dated the 19th April 1865, modi- 
Sying a decision of Moulvie Syed Ma- 
homed Waheedoodeen Khan, Principal 
Sudder Ameen of that District, dated 
the 10th May 1864. 


Kalleepersaud Singh (one of the Defendants) 
Appellant, 


VET SUS 


Kapoor Koowaree (Plaintiff) 
Respondent. 


C. Gregory and Baboo Chunder 
Madhub Ghose for Appellant, 


Baboo Kalee Kishen Sein for Respondent. 


Tt is not necessary thata Hindoo widow should be 
maintained in the same state as her husband would 
maintain her. 


THis was a suit by a Hindoo widow for 
maintenance. The Principal Sudder Ameen 
decreed for 800 rupees a year which the 
Judge enhanced to 1,000 rupees a year. 
The Judge considered the income of the 
parties liable to the maintenance, aud the in- 
terest of a debt due from this estate, and 
thought that, out of a net receipt of 10,000 
rupees, the widow should receiva 1,000 
rupees to enable her to live in the same style 
as when her own immediate male relations 
were alive, 


We think the Judge's grounds for enhanc- 
ing the widow’s pension are insufficient in 
law. It is not necessary that a Hindoo 
widow should be maintained in the same 
state as her husband would maintuin her, 
It is diffcult to lay down any general rule, 
but it is manifest that the 800 rupees 
awarded by the first Court is an ample and 
liberal provision. We reverse the Judge's 
finding, and restore that of the first Court. 
Costs of this appeal and of the Lower Ap- 
pellate Court to be paid by the widow. 


à. 


Mr. 
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The 23rd November 1865. 
Present: 


The Hon’ble C. B. Trevcr and G. Campbell, 
Judges. 
Jurisdiction—Suit to recover money 
paid in execution of decree reversed 

‘on appeal. 
Case No. 1834 of 1865. 


Special Appeal froma decision passed by 
Yhe Officiating Judge of East Burdwan, 
dated the 27h April 1365, affirming a 
decision of the Principal Sudder Ameen 
of that District, dated the 24th November 
1864. 


Jodoo Nath Gossain and another (Defend- 
ants) Appellants, 


versus 


Nobo Kishen Chatterjee and others 
(Plaintiffs) Respondents. 


Mr. R. E. Twidale and Baboos Brojendro 
Chunder Seal and Umbica Churn Baner- 
jee for Appellants. 


Baboo Onoocool Chunder Mookerjee 
for Repondents. 


Suit to recover money wrongly collected in execu- 
tion of a decree sulsegnently reversed on special ap- 
peal. Herp that, under Section 11 Act XXII 
of 1861, such a matter was not the subject of a sepa» 
rate sult, but was only coguizable by the Court 
executing the decree, 

Tne defendant in this case obtained two 
decrees neninst the plaintiff, audexecuted them 
against him in part before ; and subsequently 
this Court, in special appeal, reversed the 
decrees of the Lower Courts, and the plaint- 
iff now sues to recover the sum wrongly 
collected from him in execution by the 
defendant. 

The Lower Court gave plaintiff a decree. 
In special appeal defendant urges that tle 
present suit is under Section 11 of Act XXIII 
of 1861 inadmissible ; that plaintiff should have 
brought his complaint summarily before tie 
Court which executed the decree, and the 
matter should have heen determined by it.. 

This plea was neither taken below nor 
in the grounds of special appeal ; nevertheless, 
though not taken till the present time, as it 
isn question of jurisdiction, we thiuk thht 
we must admit it. The present matter fa 
clearly a matter contemplated by Seetin 
liofAct XXIITof 1861, and it must, therefore, 
be determined by the order of the Court 
executing the decree, and not by separ- 
ate suit, We, therefore, nro under th 


necessity of reversing proceedings in the 
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present case, and dismissing plaintifi’s pre- 
sent elnaim ; the costs of both parties will 
be borne by the parties respectively, As, 
however, the plaintiff, though he has mistnk- 
en his remedy, was allowed to pursue it un- 
checked by the defendant, we give the 
plaintiff two months from the present day, 
for presenting a petition to the Court exe 
euting the originnl decrees ; if the plaintiff 
within that period, present a petition, the 
Court will proceed to enuble him to recovex 
the money wrongly taken in execution by 
the defeudant in this Court. 





The 28rd November 1865. 
Present : 


The Hon’ble H. V. Bayley and E. Jackson 
Judges. 


Will (Mahomedan)—Construction of 
Case No. 1384 of 1865. 


Special Appeal from a decision passed by 
the Judge of Hooghly, dated the 27t. 
February 1865, reversing a decision o, 
the Principal Sudder Ameen of tha 
District, dated the 28th June \864. > 


Oomuttoonnissa Beebce (Plaintif) Appeilans 
versus i 


Areefoonniasa Beebee (Defendant) 
Respondent. 


Mr, R. V. Doyne and Baboo Onoocoo 
Chunder Mookerjee for Appellant. 


Babog Unnodtpershad Banerjee. for 
Respondent. 

A Mahomedan Indy made a Will, disinheriting he 
nearest reletioņs, and leaving her whole estats to he 
nephew “ nuslen, bad nus un, ba'tun bad battum 
(from generation to generation). Hep that the de 
vi e to the nephew was absolute to h m, and did ne 
extend to his sons in case of his death be'ore his uun 

Tae question raised in this specin] ap 
peal relates to the constraction ofa Wil 
A Mnhomednn Indy made a Will disinhe 
riting her nenrest relations, and leaving h 
whole estate to her nephew Mahomed I] 
soin, “nuslun bad nuslua, battun ba 
battun.’ Muhomed Hossein died befor 
his aunt, and his son now claims her estat 
under the above words of the Will, Ti» 
Judge has held that Mahomed Hossein’ 
interests in the devige to him ceased on- hb 
death before his aunt, and that his son coe 
not succeed to them. Mr. Doyne, on speci: 
appeal, urges that the devise ‘was: not # 
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Mahomed Hossein alone, but to his heirs; Baboo Taruck Nath Sein for Respondents. 
from generation to generation, and from sonj A purchaser for va'uable consideration of an estate 
to ‘son, and that such a devise will include | from tho owner who is in possession of it, is not bound 


7 ? » n 
Mahomed Hoasein’s son; and further urges by an auregistured montgacoiof which ihe purchase 
thatit is very clear what the lady’s inten- hadat 


tions were to which the Court should give aca ; 
effect, mz. that the property should pass In this snit the Judge has given a decree 
to the plaintiff, a purchaser for valuable con- 


to the son of Mahomed Hossein, R A , 
We think tint the detias to Mahomed sideration of an estate from the former 


Hossein was absolntely fo Aim, and that the | OWI who was in possession of it ; and 
words quoted simply gave him ful! power lias rejected the claim of a mortgagee who 
over the estate, and do not extend the de- obtained a simple mortgage of the same 
vise to hie gons in cage of his denth. Haq | estate at n prior date. It is said thnt the 
Mahomed Hossein lived and acquired the | Mortange was a prior lien on the estate, 
estate, he could have been able to alienate and that the plaintiffs purcliase ia eulject 
it. so as to prevent hia sons obtaining any | €° the mortgage. We see no reason to inter- 
portion of it This alone shows thnt there fere. ‘The mortgage was not registered, and 
wis no derie teak- sars: Wo-adae- read the owner of the estate remained in posses- 
the words of the Will strictly as explaining sion of it, The purchaser consequently had 
the intentions of the testator. It ja impos- no means of obtaining notica of the mor's 
sible from them to any what her intentions | cage There i ig no attemnt to prove, and, in 
misht finve been in the ence af Mahomed fact, no alleention that he had notice of the 
TInssein’s denth. Indeed, it is asserted on | MOP ?. Ifthe mortgageo will not take 
the record that the testator subsequently | the proper legal steps to give notice of his 
mide a separate assignment af the estate to | Morignge by registering: it, he has only him- 
Mahomed Hasseiwa son by other deeds. If self to blame, if his interests are jeopar- 
so, that nssignment wns tn geome extent au dized by other parties dealing with _the 
admission on her mirt that she did not con. | OWHEF of the estate mortgaged (who is in 
sider thit the Will devised the estate to ae of it) as if no such mortgage 
him. On the point raised in appeal we ea . 

think the Judge ee right, and damis this We dismiss the appeal with costs. 


appeal with costs. 

























The 24th November 1865. 





i 


] The 24ih November 1865. Present: 

Pr The Hon’ble C. B. Trevor and G. Campbell, 
esen Judges. 
The Hon'ble H. V. Bayley and E. Jackson, ' Money-decree—Sale of Security in 
Judges. execution of. 


- Case No. 1496 of 1865, 

Special Appeal from a decision passed by 
ithe Jadae of Tirhoot, dated the Tth 
March 1865, reversing a decision passed 
by the Pringipal Sudder Ameen of that 
District, dated the 26th April 1864. 


Moonshee Kally Pershad (Plaiutiff) 


Sale for valuable consideration—Un-; 

registered Mortgage. 

1 Case No. 1205 of 1865. 
pecial Appeal from a decision passed by 
‘the Second Principal Sudder Ameen of the 
24-Pergunnahs, dated the \\th February 


1865, modifying a decision of the Moon- Appellant, 

siff of that District, duted the Lith VETSUS 

July 1864. Lollah Behary Lal and others ı( Defendants) 
‘Shama Chura Mookerjee (one of the Defend- ï A ws sake Det 

aboo Anundo Gopa akt for 
Bile) -ArpeHants Appellant, 
a Baboo Unnodapershad Banerjee for 

Nobin Chunder Mookerjea (Plaintiff) and Respondents, 


Pein ig. (Dofen danta) aseponaenths When the holder of a moner-decree acqnie<ces ie 
Baboo Romesh Chunder. Mitter for Appellant. | the Court’s order in execution, and purcha-oa (wo vile 
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lages in execution from the debtor, and for s sum 
larger than the whole amount of his deeree with in- 
terest, if, Instead of carrying the whole purchase-mo- 
ney to the credit of the decree to sstisfy which the 
sale took place, he credits a portion only of the pur- 
chase-money on account of the decree, and the re- 
mainder to other acconnts due to him by the debtor, 
he is not entitled to have his lien declared to he upon 
two other villages which, under the Court’s order, 

in his presence and with his acquiescence, were 
to be liable only on condition that the decree was not 
satisfied by the sale of the first two villages. 


Tue plaintiff in this suit lent to the de- 
fendant No. 2 a sum of money, and obtained 
four villages as a security for the loan. Sub- 
sequently, the loan not being re-paid, he 
brought an action against defendant for the 
amount lent, with interest, and obtained a 
decree for the amount. In execution, he 
moved to have the villages mortgaged to 
him attached and sold. Defendant No. 1, to 
whom two of the villages had subsequently 
been sold by the debtor, objected to the sale 
of them, and the’Court, in plaintiff's presence, 
ordered the other two of the villages to ba 
sold, authorizing the debtor at the same time 
to sell them by private sale; but adding 
that, in case the sale did not cover the whole 
of plaintiff's decree, the other two properties, 
in the hands of defendant No. 1, would be 
liable to sale, Debtor sold the two villages 
privately to plaintiff for a sam more than 


sufficient to cover the whole of the decree in. 


his favor with interest. Instead, however, of 
crediting himself on account of this decree 
first, and carrying only any sum then remain- 


ing to other accounts due to him by the, 


judgment-debtor, he only eredited a portion 
of the sum for which the property was sold 
to himself by the present decree, and the rest 
he credited to other accounts due to him; 
and he now brings the present suit to have 
his lien declared to exist on the other two 
villages mortgaged to him in the hands of 
defendant No. 1, and to have them sold te 
realize the sum which he alleges to be still 
remaining due under the decree. 


The firat Court gave plaintiffa decree, the 
Judge on appeal considered that the peti- 
tioner had forfeited his hen ou the two pro- 
perties in dispute by not realizing the entire 
amount of the judgment-debt from the price 
of the other two villages. 

From the Judge’s order a special appeal 
has now been preferred to this Court, but we 
think that the view taken by the Judge is 
quite correct. When the plaintiff who bad 
‘ only a money-decree, acquiesced in thé 
' Court’s order in-exeeution, and purchased 
two villages in exccution from the debtor, 
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and for a sum larger than the whole amount 
of his decree with interest, we think he was 
bound in good faith to carry the whole. pur- 
chase-money to the credit of the decree to 
satisfy which the sale took place, and that, 
not having done so, he cannot now success- 
fully sue to have his lien declared tolie upon 
two other villages which, under the orders 
of the Court passed in hia presence ‘and with 
his acquiescence, were to be liable only on 
condition that the decree was not satisfied by 
the sale of the two first villages—a condition 
which he has brought about by his own mala 
Jide act. The plaintiff does not come into 
Court with clean hands, and he cannot obtain 
any benefit from his own irregular act. We 
reject the application with costs. 





The 27th November 1865. 
Present : 


The Hon’ble H. V. Bayley. and E. Jackson, 
Judges. 


Appeal (against whole decree by ons 
of two Defendants). 


- Case No. 2084 of 1865. s 


Special Appeal from a decision passed by 
Mr. C. E. Lance, Judge of Backergunge; 
dated the 1st May 1865, reversing a de- 
cision passed by Baboo Nobin Kishen 
Paulit, Principal Sudder Ameen of that 
District, dated the 8th June 1863. ` 


| 

Katyanee Chowdhrain and others (Plaintiffs) 
Appellants, 
versus | 


Madhub Narain Roy Chowdhry and oe 
(Defendants) Respondents. 


Raboos Pearee Lal Roy and Hem Chunda 
Banerjee for Appellants. 


Baboos Onoocool Chunder Mookerjee und 
Sreenath Doss for Kespondeuts. 


One of two defendan's may appeal as respects the 
whole, and 10t half, of the proper y in dispute, 1m 
the absence of proof that they owned the property 
in two equa shares, 


Tx petition of special appeal hns not been 
drawn up in this dase, as the law, See- 
tion 834 Act VIII of 18859, directs. It 
does not set forth concisely tle grounds of 
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objection to the decision appealed against, 
without any argument or narrative. It is 
extremely prolix, and is not confined to points 
of law, but enters into the facts of the case. 
The attention of the vakeel, who certified the 
appeal, is requested to these points in drawing 
up future special appeals, which might, indeed, 
have bean rejected without hearing, 


Several objections are taken to the deci- 
sion. The plaintiff sued on his title as 
purchaser of the rights and interests of a 
judgment-debtor in a sale in execution of 
«decree to obtain possession of the property 
sold against the defendants who had already 
purchased the same property in a previous 
execution of decree sale. The allegation of 
the plaintiff was that the previous purchnre 
of the defendants was benamee in behalf of 
the judgment-debter. The Appellate Court 
dismissed the plaintiff's suit, holding that 
the benamee nature of the purchase was 
not proved, 


It is first contended here that the Appellate 
«Court had no jurisdiction as respects 8 annas 
of the property, as one of the two defendants 
had not appealed. But the special appellart 
cannot show us that the purchase of the two 
defendants wns made in equal separate 
sehinres, or that they allege that they are 
owners of 8 annas each of the property. 
Section 337 of Act VIII of 1859 was, there- 

ore, applicable to the case, and one of the 
afefendants might appeal as respects the 
whole case. 


It is, then, said that the Appellafe Court did 

t notice all the evidence predaced by the 
flaintiff ; that it alludes to only two or three 
itnesses, whereas ten were examined. We 
«e no reason to doubt from the context and 
yirit of the judgment that the Appellate! 
rt heard and considered alf the evidence: 
{ch the special appellant’s vakeel in the 

o yer Court wished to have read. 


1, is also contended that the first “Court 

id not enforce the attendance of certain 

arties as witnesses in the case, though the 

pecial appellant requested it to take steps 
avith that view. The vakeel cannot show 
sus that any such requirement was made. 


The Appellate Court seems to have been of 
opinion on the whole evidence before it 
that the allegation of benamee was not 
proved. This was a question of fact upon 
which its decision is final in special appeal. 


We, therefure, dismiss the special appeal, 
| costs. K 


with costs. 
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The 28th November 1865. 
Present: 
The Hon’ble C. B. Trevor and Q. Camp- ` 
bell, Judges. 


Assessment of resumed land formerly 
held rent-free—Damages. 


Case No, 1871 of 1865. , 


Special Appeal from a decision passed by 
Mr. J. E. S. Lillie, Judgeof East Bur- 
dwan, dated the 17th February 1865, 
affirming a decision passed by Mr. 8. 
Wright, Sudder Ameen of that District, 
dated the 20th June 1864. 


Brojonath Dutt and others (Defendants) 
Appellants, 


VETsus 


Joykishen Mookerjee (Plaintiff) Respondent. 


Baboos Bykuninath Paul and Upprokash 
Chunder Mookerjee for Appellants. 


Baboo Banee Madhub Banerjee for 
Respondent. 


A person who, through delay in assessing rent om 
resumed land formerly held rent-free, fails to obtain 
rent from the date of resumption, cannot afte: wards 
sue the person in possession for the same thing in the 


shape of damages. 


PLAINTIFF had obtained a deeree to re- 
sume and assess certain land before held 
rent-free by defendant. There was consider- 
able delay in assessing the rent during sub- 
sequent litigation. Plaintiff, having failed im 
a suit to obtain rent from the date of resump- 
tion, now sues in the Civil Court for the 
same thing in the shape of damages. It 
seems to us that, as defendant had a right to 
possession of the land subject to liability to 
assessment of rent, he was no trespasser, and 
a suit for damages will not lie. Plaintiff 
was entitled to exercise his legal right of 


(i assessment, and as soon as he was in a posi- 


tion to do so, nnd to that only. We thiok 
that the suit for damages should have been 
dismissed, and we decree the appeal with 
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The 28th November 1865. 
Present: 


The Hon'ble C. B. Trevor and G. Camp‘ell, 
Judges. 


Loan on security of lease of land— 
Suit to set aside agreement, 


Case No. 176 of 1865. 


Regular Appeal from a decision passed 
bu Mr. C. ITobhouse, Judge of Midna- 
pore, dated the 31st March 1865. 


Synd Mahomed IMossein for himself, and as 
father nand guardian of Wonseoonissn 
Becbee, minor, (Plaintiff) Appellant, 


versus 


Rajah Okboy Narain Paul (Defendant) 
Respondent. 


Messrs. R. T. Allan and R. E Twidale for 
Appellant. 


Baboo Mohendro Lal Shome for 
Respondent, 


the «ecnrity ofa lcase of 


lent money to B on t 
j an extension of the t rm 


rtan villages subj ct to 
ot the lense in the event of any partial deficiencs in 


i o Herp that A conid nor sue to set aside 
ate Ree nuless he showed thit there was sneh 
a goss and ixcesnive deficle'ey of the assets as to 
amount to a failnie of the consideration and to de- 
prive A of the ecenrity ifor his moncy—als> that the 
deficiene was caused by B's must -presentations, and 
that it had ve arred notwithstanding the use of due 


diligence on-the part of A. 


Tris suit, to set ‘aside an agreement hy 
which plaintiff lent money on the security 
of n lense of certain villages, was remand. 
ed for irisal on certain jest, piz. fst, did 
defendant fail te give possession of four of the 
villuges included in the lenge ? and 2ndly, hna 
thers been n great deficiency in the ursels, 
owing to misreprescutatious on the part of 
the defendant ? l 

The Judge hns naw very fully and enre- 
fully enquired into the enge, and has dismiss- 
ed the pluiutiff’s claim, tence plaintits 

val, - 
P Wo observa that, ns the terms of the 
‘Yense provided a specific remedy for any! 
partial deficiency in the assets, 022. by an 
extension of the term of the lease, and -as; 


the estimate of the assets was bnt a rough 
and uncertnin one, plaintiff cannot have 
the remedy which he now seeks, unless he 
shows that there was such a gross nnil ex- 
cessive deficiency of the assets ns to amount 
ton failure of the consideration. and to de- 
prive plaintif of the security for his money ; 
mao that the deficiency was caused by de- 
fen lants misrepreseiutations, nnd that it 
has occurred notwithstanding the us of dua 
diligence on the part of the plaintiff. Now, 
it turns out that the four villag +s, of -which 
plaintiff has made so much, are extremely 
amall mehuls: the whole writed rental of 
which, according to the schedule, is but 
55 rupees. As regards the first of these, it 
appears that the farm to anather person 
came to nn end some time hack, and there 
seems to be no reagon why plaintiff should 
not have collected reut from the ryot who 
appenrs to make no difficulty, Another 
seems to have been mnde over to plaintiff, 
and, although the persons in possession of 
two allege a Pescush tenure, defendant 
seems to have given plaintiff the necessary 
papers, and it is plaindiP?s own faole that he 
has not made an attempt to bring the matter 
to an isme. As regards the remaining items 
in respect of which plaintiff complains of 
deficiency, one is for a loss caased by the 
order of a competent authority subsequent. 
to tho leise, and there seems to be no mise 
representation, Others are mere dispute 
renis in respect to which plaintiff, thoug}y 
supplied with the papera, has not attemprep dt 
to enfarce the lagal rights which he may. 
have. Several items are of the most pett 
descriptions, and there is nothing whuatevat 
to satisly ns that the alleged deficiency if 
the jungle collections is either permanent a 
is the bond fide reault of due diligence o 
phintifPs part. As to the argument th 
the engagement was for quiet possession, w 
think that possession having been on 
viverf, a mere refusal of some of the unde 
tenanta to pay did not disturb that qui 
possession in any legal sense, 


On the whole censo, we see no rengon 't 
interfere with the Jadge’s deciaion. 
seeins to us that plainsif not liking hia bar. 
gain, has not made an attempt to make the 
most of it, and that there is nothing what- 
ever to show such failure of consideration na 
to entitle him to the extraordinary rem dy 
which he seeks. If there should be any 
deficiency, he has the remedy provided by 
the contract. The appeal is dismissed witb 
coats. 
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The 28th November 1866. 


Present: 


The Hon’ble C. B. Trevor and G. Campbell, 


{the property, Plaintiff, as daaghter’s son, 


Judges. 


hd 


Compromise—Minor (natural Guard- 
“jan of)—Certificate (under Act XL 
of 1858). 


Case No.155 of 1865. 


Regular Appeal from a decision passed by 
Baboo Gunga Churn Shome, Principal 
Sudder Ameen of Behar, dated the 22nd 
February 1865. 


Lalla Boodhmul, father and guardian of 
Lekiaj Singh, miner, (Defendunt) Appel- 
lant, 


versus 


Lalla Gowree Sunkar (Plaintiff) 
Respondent, 


Baboos Onoocool Chunder Bookerjee, 
Dwarkanath Mitter, Unnoda Pershad 
Banerjee, and Kishen Succa Mookerjee for 

_ Appellant. 


7 

| 

l 

7 Mahesh Chunder Chowdhry, Chun- 
der Madhub Ghose, Debendro Narain 
Bose, and Gopal Lal Mitter {Or Respound- 
ent. i 


The validity of a compromis: effected by thè 
father, as the natural guardian, of an expect ni 
eir during his minority, by which imm diate pos- 

sin of half the property was obtained’ on the 
surrender of all claim to the reversion of the other 
alf, was declared ty depend on whether the transac- 
ton was at tho time one reasonably beneficial to the 

' minor, 


Without a certificate under Act XL of 1°58 2 
Court mav refuse te hear even a natural guardian of 
right. Where the Court, in the exercise of the di 
erction vested jn it, does hear him, the pb-ence of 
the certuficate will not yitiute tho pioccodings. 


> Sembe. ‘The law doesnot vitiate the private acts 
of such a natural guardian. ’ * j 


PLAINTIFF snes to set aridenn agreement 
made by his guardian in his minority, by way 
of compromise ina suit, by which hmif the 
inheritance coming to him hag been conveyed 
nway to the defendant, nud seeka to recover 


was the expectant heir of hia grand-father, 
the property heing in posgesaion of the grand- 
fathers widow. Defendant ig the dnughter’s 
daughters sou, and, as seeh, no heir. On 
these two points there can be no doubt. 
During the plaintiff's minority, nnd the Hfe 
of the grand-mothet, his guardian sued the 
grand-mother for half the property, at the 
sume time reciting his reversionary right to 
the remuinder. The one claim was as clear- 
ly utterly antenable og the latter assertion was 
indubitnble. There was then, in faet, no 
doubtful right of any kind whieh could be 
the subject of such n compromise as the law 
favors. We ennot think that the parties 
really had nny doubts, and, in fact, they did 
not fight the matter, but at once came to 
terms in a ready way, which suggesis thine 
the suit was perhaps only bronght to give 
effect to an arranged compromise. The deed 
of compromise putin by plaingfPs guardian 
and the grand-mother in possession, was to 
the effect that plaintiff should receive imme. 
diate possession of half the property, but 
should surrender all ¢laims to the reveraion 
ofthe other half whieh the grunud-muther 
settled on the defendunt. 


The grand-mother very soon after died, 
and plaintiff, finding that the bargnin turn 
out an extremely dizndvantngeous one, wishes 
to set it aside ng beyond the power of hig 
guardian, and claims the whole property. 


Ifa party in possession in his own right 
‘had made such a bargain, he might have eon- 
silered the probability of the widow's long 
lifa, and made it with his eyes open for lis 
own adrantage; and in such a ease the mere 
ebanee that the widow soon died, would givre 
him no claim to rdief Bue the cireumstances 
are different when a father, na guardian, so 
deals with his ward's property, The auspicion 
nrises that he mny, more for himeel! thnaa 
for his ward, look to the advantage of imme- 
diate posscesion of half as compured to the 
qurrender of half the reveraion, and such pro- 
ceedings by a guardian must be narrowly 
scrutinised, Prima facie such a bargain 
seems fo be a sacrifice of the ward’s rights, 
unless seme linmedinte necessity, sufficient to 
justify such a. sacrifice, is shown. A pur- 
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chaser, too, dealing witha guardian, must, at 
avy rate, exercise due diligence, and must, as 
a prudent man, have reasonable ground for 
supposing that the alienation is justifiable. 
In thin case the widow who made the bar- 
gain was a member of the family, and must 
have well known the circumstances. She 
could not allege ignorance, or that she was 
herself deceived. 


The Lower Court has decided the case on 
a ground which is clearly erroneous. The 
Principal Sudder Ameen says that, because 
the guardian did not obtain a certificate 
under: Act XL of 1858, he had no right to 
sue in the case in which the compromise was 
effected, and, therefore, the compromise is null. 
But the father was the natural guardian of 
right. A certificate under Act XL of 1858 
would not have created his status of guard- 
ian, but would only have certified it. Without 
such certificate a Court might refuse to hear 
him ; but when the Court does hear him, the 
discretion vested in the Court being wide, 
the absence of the certificate will not (in the 
case of a natural guardian of right) vitiate 
the proceedings. Nor does the law seem 
to vitiate the private acts of such a natural 
guardian. 


The Principal Sudder Ameen’s ground being 
untenable, we consider the case on the merits, 
and under the circumstances stated above, 
we think that the bargain made between the 
guardian and the grand-mother cannot be 
maintained, unless it be shown that the trans- 
action Was at the time one reasonably bene- 
ficial to the boy ; that, in fact, the immediate 
income was so much required for his benefit, 
and the prospects of the grand-mother’s life 
were 80 good, as to justify an honest and pru- 
dent 
for the boy’s benefit. It must be observed that 
while, if the bargain stands, the right to half 
the property is absolutely sacrificed, the 
plaintiff by no means obtained an immediate 
absolute right to the other half: for the more 
distant reversioners did as they had a right 
to do, that is entered a caveat, and, if the boy 
had predeceased, the widow would have 
claimed the property. As it does not ap- 
pear that the proper issue was raised, and 
there is no evidence to show whether the 
bargain made by the guardian was at the 
time for the benefit of the minor, we remand 
the case for re-trial on that issue, after giving 
to either party the opportunity of giving 
evidence on the pointifthey have any. 


Baboo Unnoda 


uardian in making such a bargain: 


The 29th November 1865. 
Present : 


The Hon’ble H. V. Bayley and E. Jackson, 
Judges. 


Benamee transfers. 


Regular Appeals from a decision passed 
by the Principal Sudder Ameen of Sha- 
habad, dated the 10th January 1865. 


Case No. 110 of 1865. 


Ruttun Dyee (one of the Defendants) 
Appellant, 


Cersus 


Roy Gouree Sunkar (Plaintiff) Respondent. 
Mr. R. T. Allan for Appellant. 


Moaonshee Ameer Ali, Mr. C. Gregory, and 
Baboo Oncocool Chunder Mookerjee for 
Respondent. 


Case No. 111 of 1865. 


Roy Rashbeharee Lal (one of the Defendants) 
Appellant, k 

l 

| 


CETsus 


Roy Gouree Sunkur (Plaintiff) Respondent} 


Pershad Banerjee for 
Appellant. 


Moonshee Ameer Ali, Mr. C. Gregory, and 
Baboo Onoocool Chunder Afookerjee for 
; , Respondent. 


The argument that deeds executed benamee in fraud 
of creditors are good between the parties and thoir 
heirs, may avail a purchaser for valuable considera- 
tion without notice of the nominal nature of the 
transfers, but cannot avail another person who has 
made use of his knowledge of the existence of these 
nominal deeds in order to perpetrate a fraud on other 
minor heirs (among others, his own minor brother). 


THESE two appeals have been heard toge- 
ther. Both the appellants are defendants. 
In Case No. 111 Rash Beharee appeals. He 
claims to hold the property in suit under a 
title derived from certain deeds of gift. In 
110 Ruttun Dayee appeals in regard to 
certain property which, after the expiry of 
a ticca lease, reverts to her in her own right. 
Roy Gouree Sunkur is plaintiff. , 


wt 4g 
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For the more clear understanding of the 
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Qndly. For one-fourth of the property left 


elative position of parties whose acts and; by Roop Dayee, paternal grand-mother of 
Raima will have to be considered in this cage, | both parties. 


re subjoin a genealogical table admitted by 
dl parties to be correct :— 
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: The dates of the demises of the above par- 
jes are thus given and admitiéd to be 
Orrect : 


f 

, Musst. Roop Dayee, the paternal grand- 
mother of the plaintiff and defendants de- 
sarted this life on the 30th Bhadoon 1264, 
Euslee ; Roy Koon} Behbaree Lal, the late 
cteband of Musst. Ruttun Dayee, and pater- 
aal uncle of both parties, on the 18th Chyet 
260, Fuslee ; Roy Luchmee Narain, late 
ausband of Musst. QOjoodhya Dayee, and 
paternal uncle of both parties, on the 8th 
Bhadoor 1258, Fuslee; and Musst. Ojoo- 
dhya Dayee, on the 18th Bhadoor 1268, 
uslee. 


Plaintiff, Gouree Sunkur, son of Gunga 
Bishen, sets forth that he sues, lst for one- 
Kourth of the entire estates of Koonj Beharee 
and Luchmee Narain, paternal uncles of 
himself and defendant Rash Beharee. 


3rdiy. Half the share of the estate of 
Gunga Bishen, his father. 

4thly. For the reversal of the deed of 
tumleek, apparently executed by Koonj Be- 
haree Lal and his wife Musst. Ruttun 
Doyee, under date the 27th February 1853, 
and the ekrarnamah (agreement) executed 
by Musst. Ruttun Dayee, bearing date the 
17th February 2855, and the ticca lekse 
executed by Musst. Ojoodhya Dayee, widow 
of Roy Luchmee Narain, bearing date the 
25th Maugh 1262, Fuslee, and the mokurruree 
lense said to have been executed by Roop 
Dayee, widow of Roy Moorleedhur. The 
cause of action arose on the 14th March 
1861, the date on which the plaintiff arrived 
at proper age. 

The plaintiff made his elder brother Sheo 
Pershad a defendant. Sheo Pershad stared 
that plaintiff did this without any necessity ; 
that he. Sbeo Pershad, had taken actien 
himself separately as to his own rights, and 
that, therefore, he claimed exemption from 
cosis, 

The answer of the defendant, Rash Be- 
haree, who is, in fact, the principal defendant, 
was to this effect: He pleaded that plaintiff 
wns of nge in 1860, ond three years had 
elapsed from the date of plaintifs majority, 
and thet consequently plaintiff was barred 
by limitation under Section 11 Act XIV of 
1859. 

The defendant then pleaded as to the share 
of Koonj Beharee, that in 1845 and 1819 
Koonj Beharee by deeds of gift made over 
his property to his wife Ruttun Dayee ; and 
that in 1858, Koon) Beharee and Ruttun 
Dayee (whom this defendant terms the party 
in possession) executed a tumleek or con- 
veyance of the property covered by the 
above deed to this defendant. 

As tothe share of Ojoodhya Dayee, the 
answer states that this lady’s husband, Luch- 
mee Narain, executed three sepainte deeds 
of gift of his property ta her ; that Ojoo- 
dhya Dayee gave this defendant a certain 
ticca lease and mortgage, and then under a 
deed of gift made Ruttun Dayee, the wife of 
Koon] Beharee, the proprietress of the en- 
tire property, and put her in possession, and 
defendant beld on his lease under this new 
proprietress. 

As to the share of Roop Dayee, defendant 
Rash Beharee pleads that this part of the 
property in suit was given to her by her hus- 
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band, and that Roop Dayee gave Rash Be-| notice of the nominal nature of the origina. 
haree a permanent lease of the same on | transfers. But, so far from this being tho 
19th June 1857; that Roop Dayee then | case, he is a nephew of the parties whi 
made over this same property by an/| executed these deed; he had full notice o; 
abeolute deed of gift of the 6th August 1857 | the true nature of those documents; he wa: 
to Ojoodhya and Ruttun Dayee, while Ojoo- | fully aware that they were mere papen 
dhya Dayee again made over her share to | transactions, under which no possession hac 
Rulitan Dayee in Chyet 1268, or March | passed, and to which no effect had beer 
1861. given. He cannot, therefore, be allowed t 
As to mehals which plaintiff states were | benefit by such deeds. 
the self-acquired property of pluaintifi’s| The real facts appear, to be that the 
father, the defendant, Rash Behares, claims | nephew Rash Beharee, defendant, has madu 
74 annas under a cenveyance from the (use of his knowledge of the existeuce o 
same owners as those under which plaintiff | these nominal deeds in order to perpetrate 
claims these 74 annas. He also claims |a frend on other heirs to his uncles’ esinta 
as purchaser of 1# avunas confiscated by { who were minors. The transfers which ha 
Government and sold by it. The remain- has obtained from bis uncles’ widows are 
ing 53 share the defendant alleges to be | direct frauds on those heirs whose interesti 
still with the original proprietors. it was his duty at the time to protect, especi 
Musst. Ruttun Dayee, who is appellant in ! ally to those of his minor brother, No Cour 
No. 110, answers to the effect that her hus- | would ever allow the dofendant to tuke 
band Koonj Beharee made over bond fide all | advantage of such fraudulent transactious 
his property to her ; and that she and‘ her | We, therefore, reject his appeal as respect 
husband executed the tumleehk to defendant | these properties. 
Rash Beharee, and in other respects supports; As respects the direct deed which tba 
the answer of Rash Beburee. defeudant alleges that Koon) Beburee exe 
Upon these pleadings, and the evidence | cuted in his favor fourteen days before hi: 
adduced by the parties, the Principal Sudder | death, we are by no means satisfied that th 
Ameen gave the plaintiff a decree. He was | deed is genuine. The whole of the defend 
of opinion that the transfers from the three | ants acts are so tainted with fraud, that it b 
brothers Luchmee Narain, Koovj Beharee, | impossible for the Court to place confidenc 
and Bishennath Singh, to their wives, were | in the deeds which le states to have bees 
transfers in fraud of creditors; that the | executed under such suspicious circum 
defendant, being aware that theae deeds were | stances. f 
merely nominal, and that no possession had | We now come to the estates which thu 
passed under them, bad fraudulently induced } plaintiff elaims as having been purchase. 
the said wives, alter the death of their hus- | with his father’s exclusive funds, and whic? 
bands, to make over their nominal rights | the Principal Sudder Ameen has held \ 
under tbese deeds to him. He was further | have bees so purchased. We find that th 
of opinion that several of the deeds pro- | defendant claims these estates as havia 
pounded were forgeries ; and, as respects | been purchased by himself at dates subse 
the estates claimed as the self-acquired pro- | quent to those on which the plaintiff allege 
perty of Gunga Bishen, he considered that | that his father purchased them, aud b 
the evidence of the plaintiff fully made out j denies that the plaintiffs father did mak 
his. case, any purchase of them. Documentary e 
The contention before us in appeal No ; deuce is produced before us in the shape t 
111, on the part of Rash Beharee, is princi- | decrees, and other proceedings in the Ci 
pally confined to one point, viz. that, even if | and Revenue Courts, from which it is cles 
the deeds alluded to were executed in fraud | that the owners of these estates, long befo 
of creditors, they were good between the | the purchase of the defendaut, admitted the 
parties, and that the subsequent transfers the plainuff’s father held an eight anr 
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the defendant, appellant, were therefore | share of the estates with them. Evidenc 
good also, and that neither the parties who | is also produced which leaves no doubt as t 
made the fraudulent transfers, nor tbeir| his possession, It ia true thut the plaintr 
heirs. can in any way question such deeds. | is unable to produce the deeds under whic 
We think these arguments will not avail the j the transfers were made, but these ius 
appellants. They might be good arguments | all have been in the custody of the defendan 
in support of his rights, if he was a pur-{ while the plaintiff was a minor ; and, lookin, 
chaser for valuable consideration without! to the gross frauds committed by the defendi 


1865. | Act X 


~” a 


lord, and entitled to rents from them (the 
defendants) the plaintif had no right to 
rents from the defendants from whom the 
intervenors, as dur-shikmeedars, collected 
them. 


The first Court (the Deputy Collector’s) 
held that the lands beiugin plaintiff’ s property, 
and plaintiff having purchased that property 
free of all incumbrance by a sale under Sec- 
tion 16 Regulation VII of 1799, the claim 
of the intervenors, though it was proved that 
they had collected the rents, was not one 
which could be admitted under Section 77 
of Act X of 1859. 


The intervenors appealed to the Judge 
against this decision, urging that, as if was 
held by the first Court that they had re- 
«cived rents, they were entitled under Sec- 
tion 77 to a decree, and that the plaintiff's 
apurchase only carried the rights and inter- 
ests of the defaulter and no more. 

i 


The Judge reversed the decision of the 
Deputy Collector, and held that the latter 
‘could ouly try the case under Section 77 ; 
«and, asthe Depnty Collector found the in- 
«tervenors to have received the rent, that 
Officer should have given them a decree. 
The Judge decreed the appeal of the inter- 
veuors accordingly. 


Plaintiff appeals 
ainly :— 


1. That Section 158 Act X of 1859 
es not apply to cases of suits for a ku- 
olent. 


2. That plaintiffs purchase df a tenure 
old for its own arrears is one free of all 
ipocumbrances, and not of rights and inter- 
sts only ; and that cousequerftly the inter- 
enors’ rights have Inpsed, and they cannot 
ome in at all. 


specially, and urges 


We consider both these objections valid. 

ection 158 does not include cases under | 

lause 1 Section 23 Act X of 1859, as cases 
when an appeal lies to the Judge. Further, 
sales under Section 15 Regulation VII of 1799, 
and Regulation VOI of 1805, of a tenure 
sold for its own arrears, pass the tenure 
free of all incumbrances and free of all 
such subordinate proprietary rights as are 
claimed by the intervenors in this case. 


We accordingly reverse the decision of the 
Judge, and decree these two special appeals 
with costs. 
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The 22nd November 1865. 
Present: 
The Hon’ble C. R. Trevor and G. Campbell, 
Judges. 


Presumption of uniform payment 
from Permanent Settlement—Slight 
unexplained variation. 


Case No. 1195 of 1865 under Act X of 1869. 


Special Appeal from a decision passed by 
Mr. W. F. Me Donnell, Officiating Addi- 
tional Judge of Nuddea, dated the 17th 
January 1865, affirming a decision of 
Mr. J. S. Carstairs, Assistant Collector 
of that District, dated the 29th Septem- 
ber 1864. 


Anundloll Chowdry and others (Plaintiffs) 


Appellants, 
DETSUS 
Mr. James Hills (Defendant) Respondent. 


Baboo Bhuggobutty Churn Ghose for 
Appellants. 


Baboo Bhowanee Churn Dutt for Re- 
spondent, 


An unexplained variation of one rupee in a total 


| jamma of 6 rupees is not a materiel variation, so 


as to deprive a tenant of the benefit of the presump- 
tion of uniform payment from the Permauont Set- 
tlement. 


Ix this case the only question is whether 


; 2 Variation in the total jumma from 60 jo 61 
| rupees, which seems to have occurred many 


years ago, and is not explained, is a material 
| variation, such as to deprive the tenant of 
the benefit of the rule of fixity df rent pro. 
vided for tenants who have held at a uni- 
form rate from the Permanent Settlement. 
We think that the Judge was right in think- 
ing that the unexplained yoriation of one in 
the total amount of 60 was not a material 
variation of the rates, and we dismiss the 
appeal with costs. 


34 Act X 
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The 24th November 1865. 
rerent: 
The Hon’ble H. V. Bayley and E. Jack- 


son, Judges. = = 


Appeal to Judge—Suit for rent under 
100 Bs-—Question of right to re- 
geive rent. 


' Cases Nos. 1919 and 1929 of 1865 under 
Act X of 1859. 


Special Appeals from a decision passed 
by the Judge of Mymensingh, dated the 
18th April 1865, reversing a decision of 
the Deputy Collector of Kissoregunge, 
dated the 81st May 1864. 


Casa No. 1919. 


Noor Mahomed and others (Plaintiffs) 
Appellants, 


versus 
Khateeja Bewa (Defendant) Respondent. 


Buboo Anundo Chunder Ghosal for 
Appellants. 


Baboo Nilmadhub Sein for Respondent. 
Case No. 1929. 
one Oojeer (Plaintiff) Appellant, 
versus 


“Baia Bewa and others (Defendants) 
‘Respondents. 


i 


ty ro af ae 
BabioujAnundo hunder Ghosal for 
Appellant. 


- Baboo Nilmadhub Sein for Respondents. 


An appeal lies to the Judge in a suit for rent below 
100 Ba. where the first Court has determined a ques- 
tion as to the right to receive the rent 


THESE were two suits for arrears of rent 
‘ for amounts not exceeding 100 rupees. The 
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plaintiff alleged that he had purchased 4 
annas of the defendant’s estate, and obtained 
an ijara of the remaining 12 annas ; and that 
the defendant had given him a kubooleut 
for the rents which he now demanded. ‘The: 
defendant denied having sold 4 annas of the 
estate to plaintiff, but asserted that he hadi 
given him an ijara of the whole 16 annas 
of it with the exception of some khamar 
lands which he alleged were not included 
in the ijara, nd the defendant also denied 
the execution of the kubooleut. 


The Deputy Collector and the Judge om 
appeal confined their enquiries to the ques- 
tion whether the parties really stood in the 
position of landlord and tenant, and, to ascer- 
tain this, investigated the genuineness of 
the kubooleut set up by the plaintiff. The 
Deputy Collector held it established. The 
Judge considered it a very doubtful docu- 
ment, and dismissed the claims for rent, 


It is now said that the Judge had no juris. 
diction, as the amounts involved in these 
suits did not exceed 100 rupees (Section 15a 
Act X of 1859). 


We think that the Judge had jurisdic- 
tion. The case comes under the exceptior 
named in the above Section. There was, s 
question as to the right to receive the rent» 
of the land determined by the first Cougt 
which gave the appeal to the Judge. i 


We dismiss these appeals with costs, 


The 26th November 1865. 


Present: 
6 


The Hon’ble H. V. Bayley and E. Jackso 
Judges. 


Intervenors—Conflict of Title. 


No. 2098 of 1865 under Act X 
1889. 


Case 


Special Appeal from a decision passed by 
Hr, E. Sandys, Judge of Dinagepore 
dated the 25th April 1865, reversing e 
decision passed by the Deputy Col 
lector of that District dated the 26tr 
November 1864, 


1865.4 Act X 


O ctl 


Mushentoollah (Plaintiff) Appellant, 
versus 


Kassim Nusio and another (Defendants) and 
Lotf Ali and others (OQbjectors) Re- 
spondents, 


Baboo Kalee Kishen Sein for Appellant. 


No one for Respondents. 


Section 77 Act X of 1859 is applicable to decide 
who last received rents, and not i there is a con- 
flict of title. 

PrLarstirr sued for a kubooleut and a de- 
claration of title to rents. Plaintif alleged 
that his title accrued by a purchase of the 
rights aud interests of one Dolai, sold in 
execution under a decree of the Sudder 
Ameen’s Court, Plaintiff further alleged that 
the lands were within a certain property 
called Plaubaree. 

Defendant averred that the land was not 
in Plaubaree, bat in another property with 
which plaintiffhad no title, and alleged none. 


A third party intervened and supported | 


this plea of defendant, and denied that plaiut- 
iffs vendor had any right in the land for 
the rents of which the kubooleut was sued 
for. 

‘The first Court held that plaintiff shewed 
that his vendor was the last person who 
eceived rents, and that therefore, under 
tion 77 of Act X of 1859, plaintiff was 
ntitled to a decree, which was accordingly 
iven to him. 

Ou appeal by the defendant,ethe Judge 
as found, as n matter of fact on the evi- 
ence, that plaintiff comes in on the title of 
is vendor's rights, whérens tent vendor 
ad no rights at all. The Judge accordingly 
ismissed plaintiff's case. 

, Plaintiff appeals specially, usging that the 
udge had only to see in this case, as one 
nder Section 77, whether the first Court 
as right or wrong in holding that plaintiff’s 
endor was the last person who collected the 

tents, All other pleas are given up. 

\ We think the Judge was correct. The 

pleadings shewed clearly a conflict of title, 
and the Judge found, asa fact, on these plead- 
ings, and on the evidence adduced, that 
laintiff bad no title. In such a state of facts 

ction 77 was not the law to be applied 
in such a case of conflict of title. All that 
can be tried under Section 77 is the fact of 
what party himself, or through those from 
whom they claim.title, last received rents. 

We, therefore, dismiss this appeal with 

costs. 
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~ The 29th November 1865. 
Present: 
The Hon’ble H. V. Bayley and E. Jack- 
son, Judges. 
Notice of Enhancement, 
Case No. 2013 of 1865 under Act X of 
1859. i 
Special Appeal from a decision passed by 
the Judge of Jessore, dated the 25th 
April 1865, affirming a decision pdssed 
by the Deputy Collector of that District, 
dated the 19th November 1864. 
Rajah Burodakant Roy Bahadoor“ (Plaintiff) 
Appellant, 
versus 
Sib Sunkuree Dossee (Defendant) Respond- 
ent, 


Baboo Obhoy Churn Bose for Appellant, 
Baboos Romanath Bose and Mohendro Lal 
Shome for Respondent, 


A notice of enhancement according to the rate 
mentioned in an agreement, 18 necessary as to lands 
found In excess on Measurement, where no teim 1s 
specified in the written agreement, 


—_ 


PLAINTIFF sues on an agreement of defend- 
ant to pay 8 annas 6 gunduhs for any 


laud found in excess of his tenure by mea- 
surement, 


The plea in special appeal is that the 
Lower Appellate Court has erred in holding 
that, no notice under Section 13 of Act X 
of 1859 having been issued by plaintiff 
the enhanced rent on the excess ares cannot 
be decreed. 


The plea in special appeal is that this ig 
not a case of enhanced rent as tothe excess 
land, and that the notice as to enhanced rent 
is only necessary when it is for the same 
lands. A case by Messrs. Justices Norman 
and Kemp, dated the llth May 1868, -is 
cited; but that is a case of new accretions 
without the tenure, and this of excess area 
within the tenure. Section 17 clearly 
states that, if the quantity of the land held 
by the ryot has been found on measurement 
to be greater than the quantity for which 
rent has been previously paid by him, that 
will be one of the grounds on which en- 
hancement can be sought upon notice hav- 
ing been given under Section 13. Referring 
then to the provisions of that Section, as 
this isa case where no term is specified in 
a written engagement, we think the Lower 
Appellate Court is right, and dismiss the 


_| Special appeal with costa, 


36 Act X 
The 30th November 1865. 
Present: 
The Hon’ble C. B. Trevor and G. Campbell, 
Judges. 


Presumption of uniform payment 
from Permauent Settlement, 


Case No. 1800 of 1865 under Act X of 1859. 


Special Appeal from a decision passed by 
Mr. G. Bright, Officiating Judge of 
East Burdwan, dated the 21st April 1865, 
reversing a decision passed by the Deputy 
Collector of that District, dated the 28rd 
December 1864, 


Kishen Mohun Ghose (Defendant) 
Appellant, 


versus 
i 


Eshan Chunder Mitter (Plaintiff) 
Respondent. 


Sein for Appellant. 


Baboo Greeja Sunkur Mojoomdar for 
Respoudent. 


When s ryot, in a suit for enhanced rent, proves to 
the satisfaction of the Couit that he has pmd the 
same rate of rent for 20 yems previous b» the com- 
mencement of the suit, the production of a pottah of 


Setrlement, if not inconsistent with the inference that 
it is a c*ntinuance of a former state of things, will 
not interfe:e with or defeat the presumption of uniform 
payment from the Permanent Settlement. 


Tue plaintiff in this case sues to recover 
an enhanced rate from the date of the ser- 
vice of notice under Section 13 of Act X of 
1859. 

The defendant pleads that he has held a 
portion of the land amounting to 88 beegahs 
at a fixed rate of 21 rupees from the time 
of the Decennial Settlement, and is, therefore. 
not liable to enhancement as to it, As to 
a small piece of land amounting to 24 bee- 
gahs, witha jumma of rupees 3-7, he pleads 
that he holds it under a pottah granted to him 
on 5th Bysack 1236. 

The first Court gave a decree in defend- 
ant’s favor as to the land which he claims to 
have held from the Permanent Settlement, 
it being of opinion that the terms of the 
pottah prove that the defendant’s tenancy 
did not then commence, but that the jumma 
has been held by him and his ancestors for 
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Rulings. [Vol. IV. 


a very long time; and that the proof of 
uniform pryment of rent for 20 years raises 
the presumption that the rent has been 
paid from the Permanent Settlement. Asg to 
the land which defendant alleges he holds 
under a potteh granted in 1236, that, the 
Deputy Collector was of opinion, could not 
form portion of the present case; the plaint- 
iff must bring a separate action for it. 

The Judge, on appeal by the plaintiff. ob- 
serves : “ As regards the pottah, I fiad that 
“ a copy was filed in a Civil suit ; that it was 
“in the name of Ramkant Bose, and was 
“given for 33 beegahs at a jumma of ru- 
‘ pees 2-9. In it no mention is made that the 
“ tenure is a hereditary one, or that the potta- 
“ dar held it in succession to his ancestors, 
“ The rate of rent is fixed, and it is not stated 
“ ta be the former rate which is, therefore, to 
“ hold good, whereby it might be argued 
“ thata similar rate was paid previous to 
‘the pottah ; and, although great stress is 
“ Jaid by the vakeel upon the words sabak 
“ be dustoor, yet I am of opinion that there 
“is nothing Inherent in the text of the 


Baboos Rajendur Misser and Nil Madhub‘“ pottah whereby it could be safely asserted 


i“ that these words bore reference to a pre- 


“ vious fixed rate of rent or a hereditary title. 
“ The defendant, having filed the pottah in. 
“ support of his plea, must stand or fall by 
“ita terms. He is unable to show that 
paid rent at the rate fixed in the potta 
“ previous to the date of the pottsh: fi 








“it shows that the settlement was made 
“í with the defendant’s ancestor long subse- 
“ quent to the Permanent Settlement, a 
“ it is evident, therefore, that the defendantfs 
title cammenced with the pottuh, and hie 
“ defence resting on this pottah annula the 
“ presumptiow which he seeks to have made 


i“ in his favor by endeavouring to show tha\t 


“ he has held at unchanged: rates te 
“ of 20 years. I consider that the defen 
“ant has entirely failed to prove his specigi 
“plea, and accordingly decree the special 
** appeal, and reverse the order of the Lower 
“ Court with costs.” 

Defendant now appeals specially, urging: 
that the Judge has misconstrued the pottal 
filed by him ; that, as it appears from thas 
instrument that the tenure was a continu 
ance of a former tenure, and as no evidence 
wns adduced on the part of the plaintif 
showing when the tenure commenced, the 
Judge should have allowed `him the benefi 
of the presumption noticed in Section 4 0 
Act X of 1859 at once, and not ‘haye callec 


1865.] 


Miscellaneous 
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The 29th November 1865. 
Present : 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Sale in execution of decree (Objec- 
tions to)—-Wdisconduct of Decree- 
holder. 


Case No. 412 of 1865. 


Miscellaneous Appeal from an order passed 
by the Principal Sudder Ameen of Sha- 
habad, dated the 27th April 1866. 


Rethbunjun Singh (Judgment-debtor) 
Appellant, 


DET SUS 
Mittarjeet Singh( Decree-holder) Respondent. 


Bahoos Onoocool Chunder Mookerjee nnd 
Kishen Succa Mookerjee for Appellant. 


Baboos Kalee Kishen Sein and Chunder 
Madhub Ghose for Respondent. 


If, before a sale is confirmed, a party objecting to 
the irregularity of the sale p oceedings on the ground 
that the notification of sale and attachment have not 
been properly issued, should be allowed to adduce 

f of non-gervice or insufficient service. The mis- 
mduct of a decree-holder may be a good cause of 

ton, but cannot be a giound for setting aside a 
Sale which can only be summarily on proof of nre- 

ulavity in the sale proceedings resulting in materal 
fnjury to the debtor, 











We see from the decision of the Lower 
ourt that some objection was Taised after 
he sale, as to the regularity of the sale pro- 
eedings, it being urged apparently that the 
otification of sale and attachmént had not 
been properly issued. The Principal Sudder 
meen, instead of investigating this objec- 
ion as he was bound to do; passed it by 
with the observation that, as repeated indul- 
ence bad been shewn to the judgment- 
ebtor at his solicitation, and notiffeations 
uly served, the objection of the judgment- 
debtor is superfluous. The objection, as 
described in the petition to the Principal 
Sudder Ameen, is not only distinct, but the 
Principal Sudder Ameen uppeara to have 
understood it as relating to the notification 
of sale. If so, before the sale was confirmed, 
the party objecting should bave been allow- 
ed to adduce proof of non-service, or in- 
sufficient service, and, if this evidence was 
considered credible, the Principal Sudder 
Ameen should have further enquired whether 
zany material injury was caused to the debtor 
*Shoroby av, 


The misconduct of the decree-holder, even 
if true, may be a good cause of action, but 
cannot be a ground for setting aside the sale 
which can only be done summarily, if irre- 
gularity in the sale proceedings, resulting in 
material injury to the debtor, be proved. The 
case is sent back for investigation on the 
first point, 


The 29th November 1865. 
Present: 


The Hon’ble G. Loch and F. A, Glover, 
Judges. 


Decree of costs to Plaintiff in pro- 
portion (Construction of)—Costs of 
Votendant. 

Case No. 306 of 1865. 


Miscellaneous Appeal from on order passed 
by the Judge of Backergunge, dated the 
Lith Murch 1865, affirming an order 
passed by the Principal Sudder Ameen 
of that District,duted the lst August 1864. 


Bykuntnath Chowdhry (Decree-holder) 
Appellant, 


VET SUS 


Mohessuree and others (Judgment-debtors) 
Respondents. 


Baboo Bungsheedhur Sein for Appellant. 
Baboo Khetternath Bose for Respondents. 
An order decreeing to plaintiff his costs in proportion 

must be taken to mean as if costs were given in propor- 
tion to the amounts deci ced and dismissed, so that, except 
where there is a distinct order 1estneting costs to the 
plamtff, the defendant is entitled to his costs on the 
pertion of the claim dismissed, althuagh the vider docs 
uut m words piovide for it. 

THis was a question whether, under the 
terms of the decree, the defendant was en- 
titled to costs on so much of the claim as 
was dismissed, The Judge holds that there 
can be no question as to the purport of the 
decree which is, as he quotes the decision, 
to the effect, that the costs in the fist 
original suit are to be given to the pmties 
in proportion to the amount decreed and 
dismissed. On referring to the deeree, we 
find that the order omits the words “ and 
dismissed.” It decrees to plaintiff hia costs 
in proportion, Such an order limits the 
amount of costs which the plaintiff is to 
receive, but does not in words provide for 
the costs due to defendant for so much of 
the claim as is dismissed. Before passing 
orders in this case, we called for a report 
from the Deputy Registrar of this Court to 
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ascertain what was the practice here 
when a decree was passed in words such as 
the above. From his report, we learn that 
recently the Court have held, on applications 
made to it by the parties, that such an order 
was intended to give costs in proportion to 
the.amount decreed and dismissed, and-the 
practice, except where there is a distinct 
order restricting costs to the plaintiff, has 
since been in conformity with these later 
rulings. We think this -practice should be 
. followed : for the defendant is, in such cases, 
generally entitled to costs, and should be 
nllowed them, unless expressly prohibited. 
We, therefore, confirm the order of the Judge, 
and dismiss the appeal. 





The 29th November 1865. 
Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. ` 


Limitation—Compromise of _Suit— 
Written Contract to pay by instal- 
ments. 


Case No. 468 of 1865. 


Miscellaneous Appeal from an order pass- 
ed by the Judge of Backergunge, dated 
the 8th July 1865. 


Okhil Chunder Surkhel ( Decree-holder) 
Appellant, 


versus 
Brohme Moyee Debia and anothor (Judg- 
ment-debtors) Respondents. 


Baboo Gopal Lal Mitter for Appellant. 


Baboo Motee Lal Mookerjee for Respond- 
ents. 

When a party, admitting hie liability for a judg- 
ment-debt of an ancestor, settles a suit m Court 
brought agamst him for the recovery of that sum, 
by entering into a wit'ten contract by which he 
engages to pay the d-bt by instalments, the Law 
of Limitation cannot be applied to prevent execution 
being taken out within 3 years from the dete when 
the snit was thus disposed of, because, previous to 
such written contract, the decree-holder was in 
laches. 

Tus Judge appears to usto bein error 
in applying the Law of Limitation to this 
case. A decice was obtained against the 
ancestor of the debtor in 1827. Attempts 
to execute it had been made at various times. 
On the last attempt, the decree-holder was 
thrown out of Court as his applic:tion was 
held to be ont of time. The Judge revers- 
ed the order of the first Court, but, on appeal 
to the late Sudder Court, the order of the 


first Court was upheld. The decree-holder 
then brought an action to set aside the order 
of the Sudder Court, and to recover the 
amount of the debt from the defendant's and, 
in 1861, a compromise io Court was entered 
into, by which the defendant admitted that 
he was liable for the debt, and, after a por- 
tion had been remitted, he entered into a 
written engagement to pay the balance by 
instalments. Execution under this contract, 
made in furtherance of the original decree, 
has. already been taken out, and money rea- 
lized under it. It is now taken out for the 
second time, and certainly the provisions of 
Section 21 Act XIV of 1859 do not apply 
to it, When a party admitting his liability 
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for a judgment debt of an ancestor settles a | 


suit in Court brought against him for the 
recovory of that sum, by entering into a 
written contract, by which he engages topey 
the debt by instalments, he clearly renders 


‘himself liable, and, if execution be taken out 


within three years from the date when the 
suit was thus disposed of, the Law of Limita- 
tion cannot be applied to prevent execution, 
because previous to such written contract 
the decree-holder was in laches. The order 
of the Judge is reversed with costs. 


‘The 29th November 1865. \ 
Present: 
Tho Hon’ble G. Loch and F. A. Glover! 







; Judges. 
Limitation—Time for admission o: 
ples of Decrees of Privy Council. 

Case No. 443 of 1865. 
Miscellaneous Appeal from an order passe 
by the Offictuting Judge of Dacca, date 
the 29th April 1865. l 
Dr.’ Alexauder Wise (Decree-holder) | 
Appellant, 


DETEUS . 


Jugobundoo Baboo (Judgment-debtor) 
Respondent. 
Baboos Onoocool Chunder Mookerjee and 
Upprokash Chunder Mookerjee for Ap- 
pellant. l 


Baboos Dwarkanath Mitter, Chunder lad- | 


hub Ghose and Khetturnath Bose for 
Respondent. 


A Judge may admit and hear a plea of limitation 
after the other objections have been disposed of, 

Section 19 Act XIV of 1859 applies only to Courts 
in this county established by Royal Charter, and not 
to the Privy Council, the execution of whose decrees 
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subject to the limitation prescribed by Section 20 of The 30th November 1865. 


mat Act. p } 
IOrder passed on the 20th November 1865). ae 
j ee nae a The Hon’ble G. Loch and’ F. A. Glover, 
Tars was an application for the exeontion Judges. 


«f n decree of the Privy Council passed on 

g9th July 1859. Execution was applied for Adjustment out of Court. 

m 6th January 1863. Under the precedents Case No. 471 of 1865. 

w this Court, the application was refused as Bisscellaneous Appeal from*an order passed 
xecution was barred by limitation, the ap-| by the Officiating Judge of Beerbhoom, 
lication not having been made within three; dared the 20th May 1865, reversing an 

sears from the date of the decree. order passed by the Moonsiff of Margram, 

It is nrged against the order passed by the} dated the 6th December 1864. 


udge that, when the application was first | Kalee Pershad Surmah Roy( Decree-holder) 


mescited, the judgment-debtor took other Appellant, 

Ebjections, but waived that of limitation ; 

sint, on these objections being disposed of, versus 

se set up the plea of limitation which has; Khetturnath Shaw (Judgment-debtor) 
«en admitted by the Judge; that, as the: Respondent. 


idgment-debtor waived that plea in the first 
«stance, he should not be allowed to enter- 
init now. 2ndly. That the precedents Baboo Luckhee Churn Bose for Respondent. 
«1oted by the Judge do not apply: for, as] An adjustment out of Court, not notified by the 
18 Privy Council is a Court established by decree-holder to the Court, is of no offect, and canuot 
<oyal Charter, execution of its decrees et ee pansranes is : 
‘ould be taken out under the provisions of; THE judgment-debtor in this case pleaded 


ction 19, and not of Section 20 of Act} payment to the decree-holder’s agent, and the 
“TV of 1859. Lower Court has held it to be conclusively 


proved, that the money due on the decree 

hag been paid, forming its judgment appa- 

rently on the proceedings of the Criminal 
; h i i t E 

m’ appeal we have to determine whether he Court, which convicted the decree-holder of 


. “cheating ” in connection with the present 
plied the law correctly, which we think he: |. dahat naet] 
In regard to the second objection, we claim, and adjudge MES Bay. ute Bou 


= -n | of the original debt as damages to the 
ae Se a Donea i tim county Jagment-dbto, for endenvouring to mako 
n by Koyal Charters: that rha des | ote bor THe ADERS Oh ae ech ene 


: J: , over, 
e E a ee The decree-holder appesls against thig 


order, and we think that the judginent- 
ader Coart wore and aro engentd wrt fbior has mo legal ground, of rane 
: . i ; ' The words of Section of Act VIII of 
KSS ees A ar aes eh pee | 1859 are imperative, nnd leave us no option. 
ES al ake tules of aucli Ganis This | No adjustment of a decree y be recognised 
e, therefore, comes clearly under thepro- | hy a Court memes a eeo ay 
i f Section 20, and the objection taken have hoan mara PONS FIE on ea 
1008 O J the judgment-dobtor chose to pay the money 
overruled. ' tọ the decree-holder’s ngent in an irregular 
Before disposing of the case finally, the i manner, he must take the consequence of his 
popollant is allowed a wevk’s time to show the ‘own negligence, and pay over aguin., 
ourt when the copy of decree was received The appeal is decreed, and the Lower 
y him. Court’s order reversed. Respondent to pay 


FINAL ORDER. nll costs. 


Baboo Tarucknath Sein for Appellant. 


On both points we are against the appel- | 
ant The Judge was at liberty to admit 
md hear the plea of limitation as he did, and 





a 
y 


The pleader for the appellant this day The 30th November 1865. 
tated to the Court that he was unable to 
amply with the order of the Court of 20tb. 
sade these circumstances, we dismiss the | The Hon’ble G. Loch and F. A. Glover, 


ppeal with costs, Judges. 


Present: 


* 


C 
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Attachment and Sale. 
Case No. 413 of 1865. 


` Miscellaneous Appeal from an order passed 
by Mr. S. DaCosta, Officiating Principal 
Sudder Ameen of Hungpore, dated the 
20th April 1865. 


Huro Soonduree Debia and others (Judg- 
. ment-debtors) Appellants, - 


VETSUS 


Brojo Gobind Shaba and others (Decree- 
holders) Respondents. 


Mr. R. T. Allan aud Baboo Greeja Sun- 
kur Mojoomdar for Appellants. 


Baboos Unnoda Pershad Banarjee, Mohinee 
Mohun Roy, and Dwarkanath Mitter for 
Respondents. 


Asto movenble property, process of attachment 
and sale may be issued successively or simultaneously. 
In regard to immoveable property, process of attach- 
ment ard'sale should be issued successively ; but if 
izsned simultaneously, ani the attachment has been 
made bond fide, and the sale proclamation issued as 
required by law with an interval of 30 days betieon 
it and tbe sale, such inegularity 1s not a sufficient 
ground foi setting aside the sale, as no matenal in- 
jury can acerne to the debtor thereby. 

In this appeal, the judgment-debtor con- 
tests the regularity of the sale proceedings 
on the following grounds :— 

(1). The notice of attachment and pro- 
clumation of sale were issued simultancously. 

(2). The sale itself was notified as being 
to take place on the 20th of March, wherens 
it was held on the 16th, thereby misleading 
intending bidders, and causing the property 
to be sold for much less than its value. 

(3). Immediately after the sale, the 
judgment-debtor filed a petition of objections 
before the Principal Sudder Ameen, denying 
the legal and proper service of the attnch- 
ment and sale notices; but that the Principal 
Sudder Ameen refused to take his evidence, 
or to make any enquiry. 

None of these objections appear to us 
tenable Sections 235 and 239 of Act VIII 
of 1859 prescribe the mode in which attach- 
ment of real property is to be made ; aud 
rending these Sections with Section 250 
which preseribes that, in the case of move- 
ables, process of attachment and sale may be 
issued successively or simultaneously, we 
think that, in regard to landed property, the 
process of attachment and sale is intended to 
be successive ; yet if the attachment have 
bien made bond fide.and the sule proclamation 
have been duly issued as required by law, 
such irregularity would not be u sufficient 
eround tor canrelling the sale, as no material 
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injury could accrue to the debtor thereby. Sec 
tion 249 refers more particularly to the procla 
mation of sale, and the object of that Sectio 
is that, between the date of issue of proclm 
mation of sale, and the day fixed for sale 
there should be a sufficient interval, 80 day: 
that is, to allow parties wishing to purchas 
property to be duly apprised, and to be pre 
sent, or represented, at the time and plac 
of sale. 

With regard to the second objection, w 
observe that the appellant does not impug 
the .Court’s proceedings in any way, bu 
bases his complaint on the fact that th 
decree-bolder caused certain false rumour 
to be promulgated, whereby many wet 
deceived as to the day appointed for sale 
-Granting this to be a true statement, ano 
that the deciee-holder did induce peop) 
generally to believe that the anle was post 
poned till the 20th of the month, this woule 
be uo “irregularity?” on the part of th 
Court. The Court fixed the 16th of March 
and sold the property on that day, and so fa 
there was no irregularity in the proceedings 
Ifthe uppellant be able to prove his case, b 
may have an-action for damnges agains 
those who have enused him injury, but ha 
has manifestly no claim to have the sale: se 
aside in the Miscellaneous Department on 
ground of irregularity. \ 

Then, as to the appellent’s petition made 
after the sale, we have tread the care 
and do not find bhat it bevrs out the app 
lant’s statements. There is no distinct all 
gaiion in dt, that the notices were not issuéc 
on the spot, but merely a vague and genert 
‘Statemeut that the kyfeué called for by E; 
Principale Sudder Ameen was untrue. Ne 
the uotices not really been served, it ar 
bardly be snpposed that the judgment-deb¥- 
or’s vakeel gvould have been silent on tte 
point; but in his petition he merely beg 
that the sale, which he admits had be” 
fixed for the 16th of the month, might i 

of ° 
postponed till the 20th 

Nor do we find even now in the petitio 
of nppeal that the judgmeut-deluor mak: 
any objection to the nou-service of th 
notices on the spot. The wording of th! 
second ground of appeal refers to the simul. 
taneous issue of notice above referred: to, 
nud not to any irregularity of service on the 
property about to be sold. 

On ths whols, therefore, we think that 
the appellant has not been able to prove auy 
such irregularity as ‘would vitiate the sale, 
and that his appenl must conseqacutly be 
dismissed with costs. 


es 
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The 20th November 1865. 
Present : 
The Hon’ble F. B. Kemp, Judge. 


Forgery—Charge of fraud—Bnauiry 
into, by Small Cause Oourt Judge. 


Queen versus Dinonath Gangooly. 


Committed by the Magistrate, and tried by | 
the Officiating Sessions Judge of Nud- 
dea, on a charge of Forgery 


A Judge of a Small Cause Court may enquire into 
a charge that a deciee was passed by his predecessor 
in the plamttt's favor without the plaintiff’s know- 
ledge and on a forged document. 


THis is a trial with a Jury who have 
convicted the prisoner under Sections 466 
and 467 of the Indian Penal Code. 

The pleader for the prisoner contends that 
some of the witnesses for the defence, 
amongst them Mr. N. Thomson, the late 
Judge of the Small Cause Court at Nuddea, 
have not been examimed ; that the present 
Small Cause Court Judge was wiong in law 
in admitting a review of a ease which had 
been decided some yems ago, inasmuch as 
the decision was final under the provisions 
f Section 12 Act XLIL of 1860; that 
pvidence to the effect that the plaintiff had 
xecuted his decree, and recovered under it 
y sale of the defeudant’s cattle, has not 
een taken into consideration 3 and lastly, 
that as the offences of which the prisoner 

as been found guilty are parts of one and 

he same offence, one sentence wgs sufficient, 
nd that no cumulative punishment could 
legully be awarded. 

I do not find that Mr. Thomson was 
named as a witness by the” prisoner when 
questioned by the Mngistrate under Section 


1227 of the Code of Criminal Procedure, pre- 
vious to his commitment; nor do I thik that 
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the ends of justice require that the said 
official should be called. 

The present Judge of the Small Cause 
Court was competent to ingtitute an enquiry 
into this case, the charge being that a de- 
cree had been passed withaut the cognizance 
of the plaitiff, and on a forged document. 
The limitation applying to applications for 
review does not preclude the Court from 
enquiring into charges of fraud. 

There certainly istevidence to the effect 
that the cattle of the defendant were sold 
in satisfaction of the decree in the suit 
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which the pluntiff now wholly repudiates ; 
but this and the other evidence of the caso 
was left to the Jury, and doe+ not appear to 
have satisfied them. The whole of the 
evidence pro and con was caretully summed 


up. 

With respect to the last objection, Section 
71 of the Code of Criminal Procedure does 
not, in my opinion, apply ; the offences ` of 
which the prisoner has been convicted are 
not coguate but distinct offences for which 
separate and distinct punishments may bo 
nwarded; and taking into consideration the 
fact thut the prisoner was acting in a fidu- 
ciary position as atforney for the plaintiff, 
and has been found guilty by a Jary of lis 
countrymen, of a bare-faced forgery, I do not 
think the sentence too severe. 

Appeal rejected. 





The 20th November 1865, 
Present: 


The Hon’ble G. Loch, F. B Kemp, and F, 
A. Glover, Judges. 


Bigamy. 
Queen versus Enai Becbes. 


Committed by the Deputy Magistrate, and 
tried by the Sessions Judge of Sylhet, ona 
charge of Bigamy. 

Hetp by the majority of the Court that a woman, 
who does not use all 1easonable means in her power 
to inform herself of the fact of her first husband'y 
alleged demise, sod contracts a second mairiage 
„thin 16 months after cohabitation with her firat 
husband, without disclosing the fact of the foim 
mariage to her second husband, is liable to enbanced 
punishment under Section 495 Penal Code. 

Glover, J.—Tuus case was sent for by the 
Court under the provisionsof Section 405 of 
the Code of Criminal Procedure. 

The facts are undisputed, aud the prisoner 
was rightly convicted under Section 494 of 
the Penal Code. 

But, taking into consideration the circum- 
stances of the ense, and the long absences of 
the husband, the last one extending to 16 
months, I think that the sentence inflicted by 
the Sessions Judge might, with propriety, be 
reduced, and that simple imprisoument for six 
months will amply meet the requirements of 
justice. 

The case must go before another Judge. 

Loch, J.—I do not see any sufficient 
ground for the reduction of the sentence in 
this case. The prisoner, if the evidence of 
her husband is to be believed, and I see no 
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ground for questioning it, contracted a second 
marriage within 16 months of her husband’s 
last visit to her. He was employed in one 
of the tea gardens at Cachar, and used to be 
absent for long periods. If the prisoner’s 
statement, that her uncle came and told her 
that her husband was dead, ware true, hie ; 
friends would have known something about } 
it, She herself, living, as was probable, 
in her husband’s house, would be the first to 
communicate the intelligence to her husban?’e 
mother who was living with her, and there 
would have been the usual lamentations for 
the death of their relative. There is no 
evidence to prove any part of her story, ang 
further she appears never to have disclosed 
these circumstances to the person with whom 
she coutracted the second marriage, so that 
slie is liable under Section 495 to enhanced 
punishment. ‘This must goto a third Judge. 

Kemp, J.—I concur with Mr Justice 
Loch. The prior marriage is admitted ; the 
prisoner did not use such reasonable means 
as Were Within her power to inform herself 
of the fact of her first husband’s alleged 
demise ; she contracted a second marriage 
within sixteen months after cohabitation 
with her first husband, on the averment that 
she was told by her uncle that her first hus- 
band was dead. 

Without attempting to inform herself of 
this fact, and, be it observed, her firat hus- 
band’s relations admittedly resided within | 
easy distance from her place of residence, she | 
contracts s second marringe, concealing all 
these facts from her second husband, 

To such a woman I am not inclined to 
show any mercy. 


I 


; The 21st November 1865. 
Present: 


The Hon’ble F. B. Kemp and W. S. Seton- 
Karr, Judges. 


Zand-disputes—Omission of Magis- 
trate to record proceeding—Bound- 
ary dispute. 


Mr. Harvey verses Mr. Brice. 


Referred under Section 434 of Act XXV of 
1861, and Circular Order No. 18, dated 
the 15th July 1863. 


The omission of 2 Magistrate to record a proceeding 
in a case of disputed possestion of land is not a mere 


nformality in procedure, but renders the whole of the | an unla 


en aoe proceedings illegal. 
ere the dispute isas to a common boundary be- 
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of attaching the boundary land, should find for one 
party or the other with reference to the point of pos- 
§essi0n. 

Reap a letter from the Sessions Judge of 
Patna, dated the 24th October 1865. 

THE proceedings of the Cantonment Ma- 
gistrate, Major Lloyd, are illegal, inasmuch 
as he has neglected to record the proceeding 
which the law makes imperative. 

The words of Section 818 are that, when- 
ever a Magistrate or other Officer, exercising 
the powers of a Magistrate, shall be satisfied 
that a dispute, likely to induce a breach of 
the peace, exists concerning any land, premis- 
es, &c, he shall record a proceeding, stating 
the grounds of his being so satisfied. The 
omission of such a proceeding is not a mere 
informality in procedure which, if no sub- 
stantial injustice were done, this Court might 
overlook. - 

The parties may have been, nay one of 
them says he has been, precluded from addu- 
cing all his evidence by this very omission. 
We, therefore, quash the order of the Can- 
tonment Magistrate. 

We observe that the Cantonment Magis- 
trate in a boundary dispute between two Euro- 
peans, near neighbours, has attached the 
property in dispute, which consists of a 
narrow strip of land, at present occupied 
a hedge, and whichis the common boundary 
between the two compounds of the aforesaid 
gentlemen. The Court think that this ig 
not a satisfactory way of settling a pett 
dispute of this description, and that the Can 
tonment Magistrate should find for one part 
or the other on the evidence submitted t 
him with reference to the point of posses 
sion. With these remarks the papers ar 
returned, 


The 27th November 1865. 
Present : 


af 
The Hon’ble F. B. Kemp, W. S. Seton-Karr, 
and G. Campbell, Judyes. 


Murder—Unilawfal Assembly. 
Queen versus Nazoo Fakir and others, 


Committed by the Magistrate, and tried by 
the Sessions Judge of Backergunge, on 
a charge of Murder. 


Hexp by the majority that, where two member ‘f 
I hssembly usa spears and deliberately 
pierce another nan through the chest and abdomen, 
with the knowledge that death is likely to ensue, 


tween two contignons estates, thy Magis'rate, instead | although without proot of any intention to cause 
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death, all the members of the unlawfal assembly are | murder was likely to ensue, and because it 


jo otly guilty of murder. 
Seton-Karr, J.—Tur facts in this case, 


which is one of those unfortunately rather | 


ommon in the district of Backergunge, are 
very well brought out by the evidence for 
“he prosecution, which is remarkably dispas- 
siouate and clear. 

The servants of an auction-purchaser, 
Brindaban Chuckerbutty, had gone, as they 
Hind, it appears, been in the habit of doing, 
ind taken up their abode in the house of 
vertain ryols, witnesses Nos. 1 and 2, and had 
«sed itasacatcherry. That this proceed- 
‘ig Was somewhat against the will of the 
owners, is quite clear; and it is also certain 

hat the party of the auction-purchaser came 
«armed, and prepared to encounter opposition, 
After they had been at this house for a cou- 

‘le of days, and had summoned ryots to settle 
or their rents, they got hold of one Moneer- 
ioddeen, prisoner No 97. He, it seems, had 
n brother who must have given the alarm, 
vhereupon the party of Boikunto Chowdhry, 
«wner of half the property, and benamee 
«archaser of a howala tenure, came armed 
e} two bodies from the east and west, 
vhereupon the party of the auction-pur- 

haser, though much smaller in number, 

urned out to resist, and the result was that 
ng Gholam Arfin was speared in two places, 

died of the wounds ; other persons were 
uytied off temporarily. 

No conduct on the part of the auction- 

urchaser, in my opinion, at all justifies or 

miates the conduct of the attacking party. 
y P party attacked were in the house of a 
A t, not perhaps oy his free-will, but with- 

“violence ; and certainly their occupancy 
ihe house in question could never be 

ed, as is now argued, an unlawful assem- 
if in the eye of the law. Nor, agnin, was 
ere anything in their summoning Moneer- 
deen for rents, to justify the attacking 

‘ty in coming to his rescue with défdly 

pons. Moneerooddeen, who has been put 

his trial, says that he was there to settle 

ut his reuts; and that, when the rioters 
ime, 
dain, I have no doubt that this is perfect- 
v true as far as he is concerned. 

The question then is, what crime does the 
‘vidence, which is quite clear, and on which 
2e pleader for the appellant actually relies, 
n reality support ? 

The Sessions J udge finds all the parties guil- 
w of culpable homicide amounting to mur- 
er, becnuse. they must have known that 
















he ran out of the house on to the. 


was committed in prosecution of a common 
object. 

I xm inclined to think that justice may be 
satisfied, and due punishment awarded, with- 
out resorting to this extreme view, and with 
full reliance on the evidence. 

The deceased was killed by two spéar 
wounds, one in the chest, and the other in tha 
stomach, inflicted by prisoner No. 96, and 
by another man Oomar who has uct been 
apprehended. May we not fnirly say, looking 
to the Civil Surgeon’s report as to the depth 
and extent of the wounds which are cer- 
tainly severe, that this prisoner Feda, No, 96, 
did the act with the knowledge that it was 
likely to cause death, but without any iuten- 
tion of causing death. In this view the 
offence would be reduceable, as far as the 
other prisoners are concerned, to one pun- 
ishable by less severity. 

Not that I think a severe sentence is not 
called for. ‘The Sessions Judgeremnrks that 
these sorts of cases are still common, though 
not so frequent as they were a few yenrs 
back, They must be visited with a certain 
severity in order to deter others, 

The euds of justice will, however, I hold, 
be satisfied if the conviction be altered 
under Section 80+ ; and if, under that Sec- 
tion, the principal offender, prisoner No, 96, 
be still punished with transportation for life, 
and the rest, excepting Moneerooddeen, with 
rigorous imprisonment for 10 years. They 
must have been well awnre that death, or at 
least grievous hurt, would be the possible 
result of their violent attack on the cutcherry, 

Moneerooddeen, prisoner No. 97, I would 
release altogether. He was at the cutcherry 
at the call of the complainants, and not of his 
own accord. There is nothing to shew that 
he bad knowledge of the attack, or that he 
joined or aided the party actively; all he did 
was to run Out of the eutcherry when his 
own people came, 

The papers must go to Mr. Justice 
Kemp. 

Kemp, J.—I concur in acqutting the pri- 
soner Moneerooddeen ; it is very clear that 
he was sent for by the auction-pur- 
chaset’a people to pay his rent. He does 
not appear to have done anything beyond 
prudently running away on the approach of 
the rioters. 

With reference to the other prisoners, 
my leurned colleague is of opinion thnk 
justice may be satisfied, and due punishment 
awarded, without resorting to the extreme 
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view of the case taken by the Sessions 
Judge. “The deceased” (observes my col- 
loague) ‘* was killed by two spear wound, one 
in the chest, and one in the stomach, inflicted 
by the prisoner No. 96, and by another man 
Oomar who has not been apprehended. May 
we not fairly say, looking to the Civil Sur- 
gooh’s report as to the depth and extent of 
tho wounds which are certainly severe, that 
this prisoner Feda, No. 96, did the act with 
the &kuowledge that it was likely to cause 
deuth, but without any intention to cause 
death.” My learned colleague would alter 
the conviction to one of culpable homicide 
not amounting to murder under Section 304 
of the Indien Penal, and sentence the princi- 
pul offender, prisoner No, 96, to transportation 
for life, und the other prisoners to 10 years’ 
1igorous imprisonment. 

Ithink that the conviction of the Ses- 
sions Judge should be upheld. The evi- 
deuce discloses that the prisoners, in pursu- 
ance of a common and illegal object, attacked 
the temporary cutcherry of the auction- 
purchaser Brindabund Chuckerbutty. The 
nuction-purchaser’s people were exercising 
n legal right, and. as long as they did nothing 
but collect the rents due from the tenautiy, 
they were doiug nothing contrary to law. 
‘The prisoners, the partisans of the former 
proprietor, Bykunt Chowdlry, were the 
aggressors ; they came from a distance, and 
deliberately attacked the auction-purchaser’s 
pevple; they were armed with deadly wea- 
pons, such as spears and soolfees, and, in the 
riot which took place, one man on tha side 
of the nuctiou-purchaser was speared and 
carried off wounded und dying by the assail- 
anta. 

The Civil Assistant Surgeon reports that 
the wounds were mortal ; that they were very 
deep; and that two important viscera were 
severely injured. 

Where two men use spears, and deliberate- 
ly pierce another through the chest and 
abdomen, the intention to kill may, I submit, 
be fairly presumed, aud my learned colleague 
admits that the acts were done witha know- 
ledge thnt they were likely to cause death. 

The offence committed by the prisoner No. 
96, in prosecution of the common object of 
the unlawful assembly, becume the offence 
of all. If the offence committed by prisoner 
No. 96 had been one wholly beside the 
common object of the uulawful assembly, I 
should have hesitated iu applying the provi- 
sions of Section 149 of the Penal Code, but in 
this case itis clear that it was not so. 
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If people will join in an unlawful assem- 
bly, some of the members of which are arm- 
ed with deadly weapons, and the object of 
which assembly is to eject “vi et armis, ” 
an auction-purchaser who is exercising his 
legal rights, they must take the consequences 
if violence be used by one or more members 
of thut assembly. 

Backereunge is notorious for these riots 
with murder, and a severe sentence i8 neces- 
sary. I would, therefore, asan example, con- 
firm the conviction and sentence passed by 
the Sessions Judge. The papers must be 
sent to a third Judge. 

Campbell, J.—In this ease I think there 
can be no doubt that the persons who made 
ao armed attack, knew that homicide was 
a likely and probable result, and that under 


Section 149 they are all jointly guilty of 


the homicide which occurred. 

The only question then is, what was the 
character of that homicide? I am alwaye 
inclined to construe the definition of murder 
strictly, and to give to a prisoner the benefit 
of anything waich can in any way be con- 
strued to take the offence out of that very: 
heinous olass. I do not look on it thut the 
Penn! Code is; as the Sessions Judge seems 
to suppose, purticularly severe in regard, tc 
such offences. Very high penalties are 
prescribed for murder which the Court hap 
no power to reduce; but then, on the otlig: 
hand, the definition confines murder to the 
worst cases. If it can be shewn that ae 
was any legal pretext of right of priv 
defence (however insufficient to justif 
the extreme act of taking human life), yè 
that therg was any sudden provocation, (> 
even that the offence was committed witho, 
premeditation in the heat of passion, in’ 
quarrel and fight, the homicide is not mu 
der, but is reduced to an offence of lows 
degree. But when these mitigating ch_ 
cumstances are absent, I cannot think tha 
mad” who runs a spear into another 
be without the knowledge that he is lik 
to cause death: if so, the man who comm 
the offence, and, according tomy view, 
who are found with him in the terms 
Section 149, are guilty of murder. 

In this case it is difficult to bring th 
offence within any of the exceptions. Mi 
neerooddeen (acquitted by my colleagues 
should have been examined as a witnes 
instead of being tried ; but in his defence be 


> 


does not suggest that he waa violently seizes 
or confined, the contrary is evident from hi 
atateinen ts. 


As to occupying the ryote 
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houses, that had occurred two days before ; j| ls¢ murder; 2nd culpable homicide not 
it was too late to claim a right of defence, | amounting to murder. 

and the ryots do not suggest that they called The other prisoners were committed undei 
the prisoners to their assistance. Then it |} Section 202 of the Indian Penal Code. 
seems pretty clear that the affair was not a} [am not satisfied with the evidence in 
quarrel but an arranged attack. I hardly | this case. The deceased Kataroo is said to 
think that previous possession is sufficiently | have left his home, on the morning of Satur- 
enquired into in these cases ; aud if much | day the 4th of February, for Damroan, to 
depended on the point, looking to the armed | purchase hemp. Nothing whatever is heard 
mənner of the auction-purchaser’s entry | of him until the 6th of February, Monday, 
(which, however, the result seems to justify), | when one of his relations, while castally 
I might have hesitated to confirm an ex- | passing by the village of Araocn where the 
treme sentence without some more minute | prisoners reside, is said to have heard some 
enquiry to ascertain that the purchaser’s | boys of that village gossiping. It is alleged 
people had not in any degree over-stepped | that the boys said “ the man who was killed 
their legal rights in respect of possession. | was Kataroo, and he lives at Ratowlee”. 
But, as I have said, nothing of the kind is | These boys have not been examined, ond it 
npparent on the proceedings, and even if! does not appear that the aforesaid relation 
there had been shewn to be some such pre- | took any immediate action upon the informa- 
text of possession on the side of the defend- | tion. On the morning of Thursday, the 8th 
untsas to give some color to the argument | of February, or on the fifth day after tho 
technically, that the offence could be brought | deceased left his house, the same relation 
under the definition of culpable homicide | finds a body floating in shallow water, he 
only, the case would be in my view one of | examined this body, and idenfied it to be 
the worst possible cases of the kind: for,’ that of bis missing relation, the aforesaid 
according-to the prisoners’ shewing, Bykunt'’ Kataroo, Ho then sends his son to inform 
Chowdhry was a fraudulent purchaser in a the widow and brother of the deceased; but, 
false name, of rights already sold to the pro- ; before they arrive on the spot, he appears to 
secutor ; he had no legal or proper status, and ; hnve got hungry, and to have left the corpse, 
he ought to have asserted any claim legally | During the night of the 8th of February, the 
anid not by foree The case bears every ap-' flesh of the body was devoured by wolves 
fice ie of preconcerted violence ; the dıs- | und jackale, but on the morning of the 9th 





ict is a turbulent one which requires,of February, when the Superintendent of 
xample ; and altogether for a gross culpable | Police arrived ou the spot, the relations iden- 
Homicide, I should not, under allthe circum- ' tified the skeleton as that of Kataroo ; they 
ances upon the whole, have thought the | appear to have been mainly assisted in this 
sentence of transportation for life too severe, | identification by the unusual size of the feet. 
The appeal of the prisoners is digmissed. No post mortem examination was made, nor, 
: indeed, was it practicable to make one. The 

,eause of death is, therefore, unknown; the 

The 28th November 1865. . finding of the skeleton, which his relations 
Protini: _depove to be that of Kataroo, is established ; 


; i und that some suspicion that the deceased 
‘he Hon’ble F. B. Kemp and W. S. Seton- | was killed fairly arises, may also be ad- 
Karr, Judges. te 


mitted. 
m a RE, K ioe E pad The Police, taking their cue from the 
to give notice of an offence. | alleged over-heard conversation of the boys, 
| proceeded to the village of Araoon, and there 
appear to have been successful (how, of course, 
ig not shewn) in eliciting from certain chow- 
the Sessions Judge of Shahabad, on | keedais ee a thief, Deme unknown, was 
a charge of Murder. severely beaten by the prisoners Nos. 80 and 


Where the corpus delicti is not establi-hed, there | 81, and others not apprehended ; and that the 
sau be no conviction for culpable homicide not | 


mounting to murder, nor for intentional omis-ion to ` ome ER puteedars of the aforéenii 
zive notice of an offence whjch has not been proved village, though present, tried to dissuade the 
30 have been committed, other prisoners fiom beating the thief! ! 


Kemp, J.—Tuer prisoners Ram Ruchea aud | The Sessions Judge, connecting the death 
Klulkoora were committed on two charges, ' of an unknown thiefin the village of Ai- 


ueen verses Ram Ruchta Sing and others. | 
Committed by the Magistrate, and tried by | 
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raoon with the finding of a body in tbe 
river Ganges, which is identifled to be that 
of Kataroo, jumps to the conclusion that 
the thief was no other than Kataroo ; that 
the prisoners exceeded the right of defence 
of property ; and that they are, therefore, 
guilty of murder. The prisoner Koileshur 
is ‘the son of the prisoner Moheshur : he is 
acquitted as probably acting under the in- 
fluenceof the father. The prisoners Moheshur 
andeRamoo are convicted under Section 202, 
inasmuch as itissaid that they knew, or 
had reason to believe, that an offence had 
been committed, and intentionally omitted to 
give any information respecting that offence 
which they were legally bound to give. 


In this appeal I have to consider first 
whether the prisoners, Nos. 80 and 81, have 
been convicted on sufficient evidence of the 
offence of culpable homicide amounting to 
murder. 


2ndly. If. their conviction be correct, 
were the other prisoners legally bound to 
give information respecting such offence. 


After rending and carefully considering 
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boya, who were never sent for and exa- 
mined, is obviously worth nothing. 


As regards the conviction of the other 
prisoners under Section 202 of the 
Penal Code, for intentional omission to give 
information of au offence, I am of opinion 
that the conviction might have been sus- 
tained for not giving information to the 
Police, that some person, name unknown, 
had been violently beaten to death, suppos- 
ing the evidence to this allegation to be 
credited. 


The grave crime in this case is, however, 
not one of those included in the long list of 
offences which, under Section 138 of the 
Criminal Procedure Code, certain persons are 
bound to report. 


But there is a law which might cover the 
conviction, viz. (he first portion of Section 2 
Regulation VIII of 1814 which is still unre- 
pealed, only the latter partof the Section, rela- 
ting to the punishment, having been repealed 
by Act XVII of 1862. Under this law, which 
is still in force, a zemindar would be account- 
able for information of the ‘commission of 


the evidence of the chowkeedars, which I | murder,” and this would bring him, if he 
observe is not corroborated by any independ- neglected his duty, under the purview -of 
ent evidence, I am of opinion that it canuot | Section 202 of the Penal Code, and I have ho 
be relied upon. They none of them can tell, doubt that'the conviction might have been 
us who the thief was, where he came from, | sustainable under this last Section, and the 


and under what circumstances, or what; 
became of him after the alleged beating; nor 
does the witness Janke Chowkeedar explain 
why he gave no information after he was 
set at liberty. ‘The corpus delioti” not in 
my opinion being established, the prisoners, 
Nos. 80 and 81, should be acquitted ; and as 
the prisoners, Nos. 83 aud 84, cannot be con- ; 
victed of intentionally omitting to give inform- 
ation of an offence which hasnot been proved | 
to have been committed, they also should ; 
be aéquitted. The papers must be sent! 
to my learned colleague, Mr. Justice Seton- 
Karr. 


Seton-Karr, J.—I have no doubt about 
the release of the two prisoners convicted of 
the grave offence. Even admitting that the 
recognition of the deceased Kataroo was 
possible, which is very doubtful, there is, as 
my colleague remarks, nothing to show how 
he came by his death, | 





There is further literally no evidence, re- | 
liable or unreliable, to connect the dead body ; 
with the beating to death of an unknown 
thief. The alleged statement of the two 


other law quoted, even though the principal 
defendants had been on appeal acquitted of 
the murder of a certain distinct person, 
named Kataroo, for other full and sufficientt 
Teagons., l 
2 
But the truth is, that the evidence of thie 
chowkeedars or persons who saw the beatin: 
did not show «that any murder was reall 
committed. The name of the thief wa 
not known, his actual death is not swor: 
to, ad nobody knows what became 
him. 









On the whole, then, I am prepared to arriv 
at the same conclusion as Mr, Justico Kemp 
The case, too, is a very unsatisfactory one i: 
many points, and so, even if we believe thu 
an unknown thief was at all benten, which 
ndmits of doubt, we have uo evidence that 
he was killed, and, if there was no mur- 
der committed, there was nothing which the 
lust two defendants, were legully bound to 
report. 


All the prisoners are released. ` 
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Deer en i tien! 


The Judge of the Sudder Adawlut here 
meant to refer to what was alleged in the 
petition of the appellant before him, in 
which the appellant sums up his objections 
as to the rejection of evidence in these terms: 

“ That, in our caste, the brothers of a deceased 
dying without male issue are eutitled to his inbe- 
ritance, although the widow, daughters, and 
grand-daughters may be living; in order to prove 
which I presented AA Exhibits Nos. 7, 8, 
9, and 10, in the original suit, for the evidence of 
respectable persons of our caste to be taken, such 
as Ardaseer Dhunjeeshaw Khan Bahadoor, Ja- 
masjee Komanjee KHhownuguree, Nusserwangee 
Pestonjee Vakeel, and others, upon solemn affirm- 
ation, which persons were summoned by the 
Principal Sudder Ameen; but, nevertheless, their 
evidence was not taken, and my suit, of the value 
of lacs of rupees, was at once decided, within five 
months, upon an insuficient Investigation. Che- 
risher of the Poor, if the evidence had been taken 
of the witnesses in my favor in the Lower Court 
by the Principal Sudder Ameen, and the question 
in the case been referred to the Modeejee and 
otber members of the Parsee community, and 
their anawer received, the custom of our caste 
would have heen quite apparent, that the bro- 
theis of a deceased person dying without male 
issue are entitled to the inheritance, although the 
deceased's widow and daughter are living. But, 
unfortunately, my suit of lacs of rupees was dis- 
missed without taking the evidence of my witness- 
es, and the anawer of the Modeejee of the commu- 
nity ; consequently, [ was helpless. But, through 
the justice of your Honorable Court, I entertain 
ae hope that, should the evidence of the witness- 

ou my behalf be caused to be taken, and the 

uestions below mentioned be referred to the 
Iodecjee, and other members of the Parsee com- 


a at Surat, and their answers thereto taken, 
shall obtain my just rights.” 


' What was complained of was, therefore, 
te rejection by the Zillah Judge of the pio- 

posal for referring the question to the Modee, 

which, of course, it would uot have been 
roper to do, as the appellant þad, in terms, 

waived the reference when the case was 
efore the Sudder Ameen. 

The appellants cuse, therefore, fails upon 
his third point as completely us it failS’upon 
he other points ; aud upon the whole case 

is appeal must be dismissed. 

It hus not escaped their Lordships’ atten- 
tion that, if they had decided this appeal 
upon the simple point whether the decision 
of the single Judge rejecting the special 
appeal was right or not, and had differed 
from the single Judge upon that point, the 
appellant might have been entitled to a fur- 
ther hearing before the Sudder Court ; but 
their Lordships are satisfied that the appel- 
Jant could not have succeeded in that Court 
upon the case as it stands, and that it would 
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not, under the circumstances of this case, 
have been right for that Court to have ad- 
mitted further ovidence ; and they do not 
think it necessary, therefore, to give any 
final opinion as to the decision of the single 
Judge, although, as at present advised, they 
see no renson to dissent from it. 

Their Lordships nlso desire it to be under- 
stood that, in what has been said as to the 
testamentary power of Parsees, they are fur 
from having intended to intimate any doubt 
as to the extent of that testamentary power, 
or to give any encouragement to the notion 
that any such limit, as the appellant has con- 
tended for iu fact, exists, ‘They do not mean 
in any manner to disturb what has been de- 
cided in India upon that subject, and they 
abstain from giving any opinion upon it only 
because it does not properly arise, and has: 
not been fully argued in this case. 

Their Lordships, therefore, will humbly 
recommend Her Majesty to affirm this judg- 
ment, and to dismiss the appeal with costs. 


The 2nd December 1856. 


Present: 


The Judge of the High Court of Admiralty, 
Sir E. Ryno, the Judge of the Preroga- 
tive Court, Sir J. Patteson, and Sir L. 
Peel. 


Sheriff—Imprisonment (Relaxation of 
—of Judgment-debtor)—Eacape. 


On Appeal from the Supreme Court of 


Bombay. 
Stafford Bettesworth Haines, 
versus 


The East India Company. 


If a Sheriff, upon the iepresentation of a debtor's 
ill-health, takes upon himself, of his own authority, to 
relax the debtor’s imprisonment by letting him reside 
out of gaol, 1itia an escape for which the Sheriff :s 
liable to an action for damages. 

If the judgment-cieditor volintanly discharges the 
debtor out of custody, even for a week only, he can- 
not, by any agreement which he might have inade 
with the debtor, afterwards te-take him, although the 
debtor may possibly have ane that, ifhe does not 
pay the money within a week, he shall be 1e-taken 

A debtor removed from prison undera tule of 
Court, whether with or without the «énsent of his 
ereditor, and ke tin chage ofa Sherifi’s Office: in 
a private houve, is still in the custody of the Sheff 

The Sheriff may, without a rulo of Court, refuse 
to allow the debtor to reside out of prison, though the 
ereditor may haye consented to it 

When the Sheriff aud all parties consent to the 
debtor being kept mm custody in a private house, the 


D 
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Sheriff is liable toan action for escape on proof of 
want of proper care and surveillance ; bat it would 
be a matter of fact for a Jury to consider whether 
the creditor, being in some measure instrumental to 
the escape, ought to recover against the Sheriff. 

The meditor may, under certain circumstances, or 
if he feel.itio be really material and :mpoitant to 
the debtor, charge the place of imprisonment, and 
relax somewhat the rigour of impnconment, without 
at all discha'ging the debtor fiom his dobt, it ekarly 
not beng the meaning of either party that any such 
discharge should take place. 


Sir John Fatteson.—Tuis case comes 
before their Lordships under peculiar cir- 
cumstances, as, indeed, it came before the 
Court at Bombay. lt should always be re- 


the circumstances of the case before us, in 
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mere words ‘ going at large;” but 1t consti- 
tuted an escape so far as the Sheiiff was 
concerned, and entitled the plaintiff, if he 
thought fit, to bring un action against the 
Sheriff for that escape. Formerly he would 
have recovered the whole amount; latterly 
it has been altered, and he would recover 
damages only ; but that is immaterial. 
There is, no doubt, therefore, that the 
Sheriff, of his own authority, could not have 
done this thing. But, then, look at the 
peculiar circumstances of the case. The 
plaintiff in all cases, in order to be barred 
from continuing his execution, and from 


voluntarily discharge the defendant out of 


membered that in all cases we must look at | having the benefit of his judgment, must 


order to see whether or not the principles Í custody. If be does discharge him out of 
of law are to be strictly applied to the cage, | custody, I agree that, if it be only for a 
or whether there is any relaxation of what! week, he cannot, by eny agreement which 
are supposed to be the strict principles of} he may have made with the defendant, 
law. afterwards re-take him, although the defend- 
A question was constantly argued before | nnt may possibly have agroed that, if he 
the Court of Bombay, and has been argued | does not pay the money within a week, he 
here, as to what will be the conse- | shall be re-taken. That is decided law ; it 
quence to the Sheriff upon the question of! hag been held so; so it stands, and there 
escape ; but really thatis not the question | is no doubt about it. 
in thiscnuse. There canuot be the slight-}/ But the question really in this case is, 
est doubt in the world that, if these circum- | whether or not the plaintiffs ever did consent 
stances had taken place by the authority ofi to discharge, aud ever did discharge, the de- 


the Sheriff, if the Sheriff, upon the represent- 
ation that the defendant was suffering very 
severely in his health, had taken upon him- 





fendant out of custody. Now, supposing 
that the defendant was in a bad state of 
health, as it is said, and supposing that if 


self to make this relaxation of the imprison- : had arisen from his confinement in the pri-i 
ment, and had suffered the defendant, accom- ; son, and that he had applied to the Court of 
ae by ee 80 par of his noite officers, | AREN wa which ee cae 
O gO and reside In a house o 18 own, 1t! for u rule o ourt, and that for the sake of 
would have been an escape ; nobody doubts; saving bis life, or for the benefit of his 
that ; there is no question at all about it;.heulth, he hud been allowed to be taken fro 
m why Because a Sache having E oe oo eee eae place, 
en a par y ın @xeculion under a ceapias. aud tbere Kept y some önel 8 ollcer, 1 
ad satisfactendum is bound to keep him iu. the Court had thought fit to grant that in- 
ie grol, o he cannot make a gnol p | dulgence, even Rgninst an T a. the aaa 
imself of his own authority ; he is bound! ifs, and had made a rule of Court to that 
to ne him there in be custudid, = Ira i effect, and he had been removed saa pr j 
to enforce payment of the debt; and if he’ rule a Court, and had been kept in the 
relaxes that arciam custodiam at all, so fur: charge of a Sheriff’ officer in a private 
the pressure to compel the payment of the house, can there be the slightest doubt in 
debt ' Pei m Ta the a has the world that be would ee Fi a been 
no right to do, pon that principle it is, 'in the custody of the Sheri cannot 
that ie “ Sheriff had suffered a man to | conceive that there would on been ng 
go out of gaol, even in the custody of one | slightest doubt of it. They did not apply 
of his officers, or, as in the case of Benton | for a rule of Court, but they did it at once. 
v. Sutton, he had suffered him to go before ' It is said in the case that the defendant did 
he was taken to gaol away from the lock-up i not solicit it, No, he did not solicit if no 
house in the custody of one of his officers, , doubt, but it was done (and here we have 
itwas held to be an escape. Whether it! the account of the plaintiffs) upon the repre- 
was going at large again or not may be! sentation of the Medical Officer enquiring 
quite another question with respect to the iuto the state of the man’s health. 
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Then, what did they do? They write a 
letter to the Sheriff, and they Bay that 
in consequence of the state of the de- 
fendant’s health, a temporary relense from 
confinement in the gnol itself is essentially 
necessary, and that ‘* Government is pleased 
to permit him temporarily to reside outside 
the gaol, under such surveillance as mny 
prove as little irksome as possible to the 
prisoner, while consistent with its perfect 
efficiency.” What does that mean? The 
perfect efficiency of keeping him in custody ; 
it cannot mean anything else by possibility. 
Then, whatis the letter to the Superintend- 
ent of the Police P Why, it recites that 
same thing, that the defendant has been 
allowed to be sọ under surveillance, and 
directs him also to to take care that, he 
does not go out of the island. 

This is commanicated to the defendant. 
The defendant in answer verbally agrees to 
it, and expresses his willingness to avail him- 
self of that permission. But not only that, 
he actually writes a letter to the Sheriff, and 
he says :—“ Sir, I shall be grateful for any 
change, and the consideration for my health 
is, indeed, most welcome.” Then he goes 
out of the house with a Sheriff's officer, nod 
makes use of this permission, haviug 8o 
written. 

j Now really, can any human being doubt 
but that the object of the plaintiffs was 

indness towards the defendnnt, in conse- 
quence of the state of his heath? Their 
object was to keep the judgment, and the 
fwrit of capias ad satisfaciendum still on 
foot, and to keep him in the actunl custody 
of the Sheriff ; that was their object clearly. 
(A place where his health might be re-estab- 
‘ished was constituted a special prison 
‘for that purpose, by conseut, as it were. 
/The defendant agrees to that, and is thank- 
i fal for it. Then, surely, ha must be estop- 
ped, as it were (it isa gort of estoppel), 
from saying that the oustody in which 

e then was, was not the custody of the 
Sheriff, when both parties intended it io bo 
go, and that in point of law such custody 
‘should be treated as the custody of the 
Sheriff. 

There have beon some cases lately, in 
which the question ling been raised whether 
the party has been estopped from taking 
advantage of any irregularity, even the non- 
compliance with an Act of ’Parlinment. 
There was one case before the Court of 
Queen’s Bench very lately, in which the 
doctrine was carried to a very considerable 
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extent, and yet I think not farther than it 
may be carried in the present instance. J 
allude rather to the case of Tyerman v. 
Smith (25th “Law Journal,” Q. B., 359), 
in which the erase had beeu referred to the 
officer of the Court under the powers 
of tha Statute 17 and 18 Victoria. The 
award was not made within three mouths. 
The time was not enlarged by the Court or 
a Judge asit ought to have been, or by the 
written consent of the parties, but then, both 
parties having gone before the arbitrator after 
the time had been enlarged, it was held that 
the party who had consented, by acting at all 
after the time, was estopped from taking advan- 
tage of the non-compliance with the Statute. 
Just ag in nnother case of Andrews v. Elliot 
(25% Law Journal,” Q.B., 1), which was tried, 
Ithink, before Mr. Baron Bramwell, where un- 
der the Common LawProcedure Act the parties 
chose to refer if ton Judge and not toa 
Jury, hut that, according to the Act of Par- 
liament, ought to be done by written consent. 
It was not done by written consent, bat the 
Court said that, having chosen to act upon 
the oral consent, the party was precluded 
from taking advantage of the want of a writ- 
ten consent. Bo here this defendant must be 
precluded from'saying that he was not in the 
custody of the Sheriff, where he intended 
to bo, and where they all intended him to be 
all along, unless there be any strict rule of 
law which prevents his being so considered 
as being in the custody of the Sheriff. 

Now, something was said about the 22nd 
of August. Ou the 22nd of August it seems 
that there was an order on the part of the 
Government that the defendant should be 
tasken back to prison, and the Sheriff's 
officer goes to the house where he is, for 
the purpose of re-taking him, and taking 
him back to prison. When I say re-taking 
him, I menn taking him back to prison,— 
because the contention is that he was always 
in the custody of the Sheriff ; that he was al- 
ways taken, as it were, and continued taken, 
—but bringing him back to the gaol at Bom- 
bay. Tt seems that in the case on the part 
of the appellant it is stated that the wife re- 
sisted it, nnd snid that they considered that 
he was not legally in custody at all. On the 
part of the respondenta the case states that 
the wifo alleged her husband to be in a very 
bnd state of henlth indeed, and thas it would 
be dangerous to remove .him, although she 
did also allege that they did not consider him 
to be in the custody of the Sheriff at alL 
The deputy Sheriff, on account of what he 
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considered to be the state of the man’s health, 
did not act upon that order, and remained 
quiet, the peons—the Sheriff's officers—still 
continuing about. just the same ; they never 
had notice to retire, or were warned off at 
all, or told to go about their business by the 
defendant ; but he continued in this house 
with these officers until the 8rd of December, 
and then he was taken back. Then it is 
gaid that it may be considered that, on the 
22nd of August, he revoked his consent, as it 
weré, and that from that time he had a right 
to say that he was at large. But be it 
observed that the custody, such as it was, 
und the Sheriff’s officer keeping that custody, 
remained just the same afier the 22nd of 
August and till the 3:d of December ; there 
was no voluntary escape permitted by the 
Sheriff. It was not the intention of the 
Sheriff to let him go. or to be in any different 
kind of situation from what he was before, 
nor was it the intention of the respondents, 
nor, as far as I know, the intention of the 
appellant ; therefore he was so detained from 
the first tothe last under this agreement. 

It is said that if parties can make such an 
agreement as this to substitute one place of 
imprisoument for another, the Sheriff will be 
placed in a very unfortunate situation, and 
may be liable for an escape in a very different 
manner, and uuder very different circum- 
stances from what he would be if the prisoner 
continued in the gaol itself, and that is very 
true. If the Sheriff had it communicated to 
him by the plaintiff that he was inclined to 
grant this indulgence to the prisoner, and 
that he might go to another house in the 
custody of the Sheriffs officers, I am not at 
ull prepared to state that the Sheriff might 
not say, “I will not do any such thing; I 
have him here under a capias ad satisfa- 
ciendum, and, unless you bave a rule of 
Court for the purpose, I shall not consent 
to sny such thing, because I cannot have 
the same strict custody over the party, and 
the means of keeping him in custody at 
another house—uat this substituted prison, 
as it were-——that I have whenu he is in gaol, 
and therefore ] will not consent to anything 
. of the sort; if you mean to take him, dis- 
charge him; zvu bave authority to do it 
yourself, and take him yourself; make your 
agreement as you please with him; I will 
have nothing to do with it.” Still the 
Sheriff may consent to do it ; the Sheriff did 
consent to-do it, and all parties did con- 
sent to doit. I apprehend that the Sheriff, 
when the defendant was in this private 
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house with all his officers about him, might 

be liable to an action for escape if it ap- 

peared that he bad not used proper care, 

that he had removed his peons, or had eni- 

ployed persons who had not taken sufficient 

care nud watched to prevent the prisoner 
from escaping. Still it would be, under all 

the circumstances, for a Jury to consider 
whether the plaintiff being in some measure 
instrumental in it, he ought to recover against 
the Sheriff at all; it would be a question of, 
fact, te be decided under all the circumstan- 

ces of the cage. 

Now, really, under all these circumstances, 
the authorities which have been cited do) 
not appear to bear distinctly (I do not mean ' 
to say that they do not bear indirectly) upon 
the case in question; and I feel that the | 
Chief Justice at Bombay waa perfectly right | 
in saying that he had not been able to find 
any authority, and there is no authority for | 
saying distinctly whether there could be 
such an arrangement as this or not He 
gays — | 

“T have not, however, been able to find 
any case in which it has been actually decid- 
ed that the plaintiff may relax the rigour of 
imprisonment, without thereby entitling the 
defendant to his discharge. In the absence 
of authority, therefore, we must be guided 
by the general principles of the law.” 

It is perfectly true that there is no case 
as far as I know, which goes to this parti- 
cular point; but there is nothing to show 
that it ia contrary to any priuciples of Jaw 
that the erdtlitor and the debtor may agree, 
The creditor may, under certain citcum- 
stances, or if he feels it to be really, material 
and imporfint to the debtor, change thé 
place of imprisonment, and relax somewhat 
the rigour of imprisonment, without at all 
discharging the debtor from his debt, i 
clearly not being the meaning of either party 
that auy such discharge should tuk 
placeens 

I rhould say that this opinion must not 
taken to go the length of supposing thut i 
would be possible, for instunce, for a plait 
iff, to say to a defendant : “ Oh, you may go 
about just where you please, but it shall be \ 
considered that you are in custody ;” because 
that would be a fallacy and an absurdity : 
but here was an actual removal from one 
house to another, and an actual custody of 
some sort continuing, which was inteuded to 
continue asa custody bond side, as far ns we 
can judge from all the circumstances of the 
case. 
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Under these circumstances, we think that 
the judgment of the Court below is very 
good, and very clear, and very right; that 
there is a distinction between the duty of the 
Sheriff to keep a man in arciå custodia, and 
the question whether or not any act of the 
plaintiff has been such as to discharge the 
ptisoner They are totally different ques- 
tions, and here there is clearly no intention 
to discharge the prisoner; there is no act. 
done by the plaintiffs which, in point of law, 
necessarily operates to that effect. It was 
not the intention of either party that he 
should be discharged ; it was a matter of 
iudulgence and of kindness to him, and cer- 
tainly he does not appear to have made a 
very grateful returu for it. However, if in 
poiut of strict law he is entitled to be dis- 
charged, and the debtor is so discharged by 
the plaintiffs, the law must take ita course, 
whether he is grateful or not grateful, or 
whether it is a gracious proceeding or: not a 
gracious procesding There is nothing in 
the principle of the law to prevent this from 
being clearly a contiuuing custody of the 
Sheriff by the arrangement of the parties, and, 
therefore, we think that this appeal must be 
dismissed, and, of course, dismissed with 
OBIS, 

The Lords of the Committee will, there- 
fore. humbly recommend as their opinion 

Her Majesty, that the judgment of the 

upreme Court of Judicature at Bombay of 
the 3rd of January 1856, ought to be affirmed, 


«and this appeal dismissed with costs. 
1 
j The 7th February 1857? 
j Present : 
rd Justice Knight Bruce, the Chancellor 
of the Duchy of Cornwall, Sir E. Ryan, 
Lord Justice Turner, Sir J. Patteson, 
{ sir W, H. Maule, and Sir L, Peel. i 
Limitation—Adverse Possession. 
a Appeal from the Sudder Dewanny 
Adawlut of Calcutta. 
John Cochrane (Official Assignee), 


VE? EUS 
Hurrosoondery Debia and others, 


Su t by the Official Assignee of a deceased insolvent 
mo recover a talook conveyed (several years before 
Ihis insolvency) ‘by the insolvent, who was sole 
or, chief acting executor of his father-un-law’s Will, 
as a security for his own debt to bis father in-law, 
not to any other person in trust for the benefit of 
any parties who might be entitled to the estate, bur 
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to the insolvent’s wife who was the tenant for life of 
the residue. Herp that, in the ebsence of anv pioof 
of fraud, the widow’s continuous and adverse possus- 
sion for more than 12 years barred the suit. 

Lord Justice Knight Bruce.—Turs ap- 
peal arises upon a suit instituted in the 
Zillah Court of the 24-Peiguunahs near 
Calcutta in the year 1858, as the respond- 
ents say, or substantially in the year 1851, 
as the appellants contend, but unquestion- 
ably not before the year 1851. The nomi- 
nal or apparent. plaintiff, with whom for the 
present I shall deal as the substantial 
plaintiff, wus Mr. Cochrane, the appellant, 
suing as the Official Assignee of the estate of 
an insolvent Banian named Gourichurn, who 
had become an insolvent as long ago as the 
month of December 1833, and whose death 
followed shortly afterwards, happening in 
the month of February 1834; many yenrs, 
therefore, before the institution of the 
present proceedings. 

The object of the suit was to recover n 
talook called Durgapore, which formerly, 
muny years ago, lind been the estate of the 
insolvent ; the suit was instituted against the 
widow and some at least of the children 
and descendants of Gourichurn, who were, or 
one of whom, namely, the widow, wns, in 
possession of the property. The widow 
certainly was the person in possession ; she 
had been in possession continuously and 
adversely for a period of much morethan 
twelve years next before the institution of the 
suit, Whether that institution is considered 
to have been in 1851 or in 1853; which 
circumstance was of course under the Re- 
gulations of 1793 and 1805 a bar to the 
suit complete and effectual, unless the 
plaintiff could bring the case within one of 
the exceptions against that bar which the 
Regulation of 1805 provides. That excep- 
tion was alleged by the appellant in the 
shape of dishonesty and fraud. The np- 
pellant contended that the possession having 
originally been, and having continued to be, 
of such a ckaracter, he was out of the in- 
fluence of the Regulation; and, having so 
delivered himself from the Regulation, he 
then contended that the appaient insiru- - 
ments, the apparent conveyances, by which 


‘the original title of Gonrichurn had heen 


‘defeated, were all fruudulent, and therefore 
void. Such were the questions that were 
‘debated upon the pleadings and evideuce 
before the Zillah Court ; the Sudder Ameen 
in that Court decided both questiuns against 
the plaintiff, the appellant, and dismissed 
the suit with costs. The plaiuutf appealed 
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to the Sudder Court, and the case having 
been heard, and as it seems folly heard, 
there, one of the three Judges of that Court 
who heard the case was of opinion in favor 
of the appellant upon both points, and 
therefore in favor -of his title to succeed; 
the other two Judges, for different reasons, 
ngreed in the conclusion of the Zillah Court ; 
aud the consequence was that the appeal 
was dismissed, aud, I believe, dismissed with 
coasts. 

That circumstance has brought the nppel- 
Jant hither, and we are now to consider the 
validity of his claim. 

The possession being, in form as well as 
effect, admitted, the first question for 
decision is as to the manner in which the 
possession of the chiefrespondent originated, 
and the character of that possession. The 
necount which she gives of the matter is 
this,—-she was the daughter of a Banian 
named Chuckerbutty, who sppears to have 
died possessed of no inconsidernble wealth ; 
he made his Will, by which, alter giving 
certain legacies, he gave a life-interest in 
the residue of his property to her. Unfor- 
tunately, he had selected his son-in-law, ber 
husband, Gourichurn, as one of bis execu- 
tor, and, therefore, sabstantially, ho was one 
of the trustees. And this individual seems 
to have been allowed to be the sole acting, 
or the chief acting, executor ; he appears to 
have possessed himself of considerable assets 
of the deceased, independently of his own 
bond for 18,000 rupees, anda fraction, upon 
which itis clear, on the evidence, that he was 
indebted to the testator. The exact amount 
of the debt of the son-in-law, the acting 
executor, to the estate, may be matter of fair 
contention ; but that it was considerable— 
that it must in any event have exceeded the 
amount of 20,000 rupees—is a matter upon 
which no reasonable man, npon the mate- 
rials before their Lordships, can by possibility 
doubt, 

In this state of things, a security, not 
one of great formality, but prepared in the 
office of respectable Solicitors, was prepared in 
the English form. In one sense, it may be 
said to have the shape of an absolute convey- 
ance; but, taking the whole together, their 
Lordships see upon the face of it that it was 
intended asa security. By itseveral portions 
of the landed estate of Gourichurn, including 
the talook in question, were, in consideration 
of a debt of 47,000 rupees, stated to be the 
amouut which he owed to the estate, 
conveyed, not to any person in trast for the 


benefit of any parties who might be entitledl 
to the estate, but, singularly enough, to 
the wife herself, who was the tenant for 
life of the residue. It seems remarkable 
that the instrument should have been pre- 
pared in such a shape by Messrs. Collier and 
Bird who are described, and no doubt 
accurately described, as highly respectable 
Solicitors at Calenutta ; but so it was. 

Shortly afterwards it seems to have suited 
some arrangement of the hushand thet r 
change should be made ; and, in circumstances 
which perhaps do not clearly appear, a 
part of the property was withdrawn from 
the security ; the wife was treated ag having 
received 20,000 or 27,000 rupees of the 
47,000 rupees, which it is probable enough 
she never did receive; and a second mortgage 
deed, in April 1881, was taken in her name 
for the reduced amount, in all substantial 
respects much as the former had been. 

Now, if the matter had rested there, and 
the instrument of 1832, upon which so 
much stress has been laid throughout the 
cause, nnd therefore in the argument here, 
were out of the question ; it appears to their 
Lordships, upon the evidence, that the valid- 
ity and good faith of these transactions 
would not have been successfully impeached 
or affected. As I have snid, there is every 
renson to believe, indeed to be satisfied, that 
the amount of debt due from Gourichurn to 
the estate was considerable: it could n 
have been less than 20,020, and it may b 
possibility have amounted to 47,000 rupees. 
There may not, or may, have been an inter 
tion upon the part of Gourichurn to give A 
preference to the wife over his other a 
ditors ; buf if that was his intention, it do 
not necessarily invalidate the instrament. Jit 
is not proved that there was any conteme 
plation of insolvency ; and the transaction o 
April 1831 was not merely more than tw 
months before the insolvency, but it wa 
moré“thnn two years, the insolvency no 
having taken place, as I have already sai 
until the month of December 1833. Th 
suit was not to redeem her as a mortgagee 
the suit was ono impeaching her title for 
fraud ; nor as asuitfor redemption has it been 
treated by the appellant, because it has been 
in effect stated on his part at the Bar, that, 
if the transactions of 1831 are considered as 
forming a good mortgage, it would not be 
worth the whilo or money of the appellant 
to redeem, a statement at which one is not 
surprised, when one sees that the valuation 
of the talook in the plaint is 12,000 rupees 
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md a fraction ; and even considering that 
«3 under the true value, we cannot possibly 
lace the valne of the talook higher thau the 
mount of the security upon ib. 

It has been snid that all this was a mere 
lusion, mere fraud, for the purpose of 
heating the creditors of Goutichurn. 
“heir Lordships are of opinion that the 
widence affords no ground in support of 
weh an allegation. Independently of the 
ide on which the burden lies of supporting 
uch an allegation, independently of any 
wosideration of that kind, even if the-bur- 
wn had been upon the widow to support the 
lirness of these transactions, their Lord- 
hips are of opinion that they would have 
meen supported, especially considering the 
weath length of time that has elapsed since 
i831, without laying too much stress upon 
16 deaths of persons who have died in the 
iterval, i 

This case, therefore, would have been 
tear of all difficulty, but for two circum- 
ances: oue the transaction of June 18382, 
ad the other the judgment of the Supreme 
ourt, which has been with propriety so 
fren mentioned during the argument. 

Now, over the transaction of June 1832, 
sere seems to hang some mystery. Their 
ordslhips are not perfectly satisfied with 
i account which has been given of it. 
he question, however, is whether it affords 
idence of fraud sufficient to impeach the 
‘Yor transactions of 1831. And their Lord- 
mips think that it does not Whatever may 
we been the reason which indticed those 
‘ho were parties to that transaction tn treat 
«6, talook in question as valued at 8,000 
upees, to mako a sale of it at that®value to 
ný person for whom Nilmoney Matty Loll 

k benamee; whatever may have been the 

tive for that transaction, wlfether it was 

lish or wise, whether fairly or unfairly 
ended, their Lordships think that the 
‘¥Idence wholly fails to connect the wisow 
ith it as a fraudulent transaction, or as one 
any sense unfair; and their Lordships 
of opiuion, I repeat, that the evidence 
es also wholly fail in establishing that as 
anything that had gone before. What- 
rer character, therefore, is given to the in- 
rument of 1832, whoever is believed upon 
ne subject, their Lordships are of opinion 
at to the case of the widow that is wholly 
amaterial; her titles under the instruments 
"1831 is, in either case, not affected by it; 
id os far as she is concerned, she cannot 
2, prejudiced by treating tlie case as if that 
«astrument had never existed. 


THE WEEKLY REPORTER. 


Council, 105 


With regard to the judgment of the 
Supreme Court, itis plain that, considering 
the parties to the suit in which that judg- 
ment was given, it is not evidence in the 
present case; but it was treated in the 
Courts in [ndin as their Lordships would be 
disposed to treat it here, with the grentest 
deference and respect as a decision proceed- 
ing from such a tribunal. We must recol- 
lect, however, not only that that suit hada 
different object from the present, independ- 
ently of the mere difference of parties, but 
that the evidence here is beyond, and is 
different from that which was before the 
Supreme Court, upon the occasion of deli- 
vering that judgment. 

Their Lordships have the high anthority 
of Sir Lawrence Peel, who is present, for 
saying that, upon the present materials ap- 
plied to the present issue, he entirely agrees 
with the conclusion that the title of the 
principal respondent is not impeachable for 
fraud. His Lordship entirely concurs with 
the opinion of the Committee upon this case, 
and, in the conclusion at which they have 
urrived, namely, that this has been an unsuc- 
cessful attempt, and I fear that it muy, 
without impropriety, be called a litigious 
attempt, after a very long lapse of years, to 
impeach the fnir title of a person, who, if 
there was frand, has upon the evidence, as 
it strikes their Lordships, been a sufferer 
from that fraud, and in no sense a puitici- 
pator in it. 

Their Lordships are of opinion that the 
ease entirely fuils upon the merits, and this 
relieves them from the necessity of deciding 
some other points, on which, if it had been 
necessary to determine the case with refer- 
ence to them, the appellant might have 
failed. Upon those points their Lordship 
give no opinion ; but they cannot part with 
the case without expressing some regret at 
the inference they are obliged to draw from 
the materials before them with respect to the 
character of this litigation. It is impossible 


for them to believe, upon the present 
materials, that the true state of the 
case as between Mr. Cochrane aud Mr. 


Mackenzie, was brought under the notice 
of the Insolvent Court. Their Lordships 
are of , opinion that, before obtaining 
leave from the Insolvent Court to prosecute 
this suit, the true nature of the case should 
have been explained to it, and the Insolvent 
Court should have had an opportunity of 
exercising its controlling judgment upon the 
propriety of the Official Assignee lending 
his name for such a purpose, and allowing 
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a gentleman, who was desirous of expending 
n gum of 400 or 500 rupees for the pur- 
pose of buying n right of this description, 
to use the nume of a public officer in the 
way in which that gentleman’s name has 
been allowed to be used, for this, to every 
pubstantinl purpose, is the suit of Mr. 
Mackenzie, from the beginning to the end, 
aud his alone. 

Their Lordships, however, do not decide 
the,cnse upon that point; whether viewed 
us the suit of Mr. Cochrane or of Mr. 
Mackenzie, it is one in which their Lord- 
ships consider, without the slightest doubt 
or Jresitution, that the appeal ought to be 
dismissed with costs. 





The 20th June 1857. 
Present: 


Lord Justice Knight Bruce, Sir E. Ryan, 
Lord Justice Turner, and Sir J. Patteson. 


Hxecutors—Administration accounts 
—Yalne of property not forthcoming. 


On Appeal from the Supreme Court of 
) Rombay. 
‘ Aga Muhomed Rohim Sherazee, 
VETSUS 


Meerza Ally Muhomed Shoostry and Beebee 
Mariam Begum. 


Without intendiug to rule that, in all cases where 
an ordinary administration account has been directed, 
the value in money of a specific chattel shown to have 
been possessed by an executor, and not forthcoming, 
is to be charged agaust him. —Herp that, notwitn- 
standing the language of the decree, it was, m the 
undoubted circumstances of this cas , within the com- 
pe ency of the Master m takirg the account, and 
within the competency of the Court upon the report 
to charge the execntor for the valne of certai ı pro- 
perty, 16 beiug impossible to doubt that the original 
oxe.utor had possessed himselfof the property, and 
that the property so possessed was nut foi theominy 


d accounted for. 
ar tu payments stated in the Schedule and in the 


discharge, as made on account of just demands on the 
estate, Ib 1s competent io the executor to prove them 
a» having been made on other dates than those stated 
in the Schedule and discharge. 

In this case the principal difficulty which 
their Lordships have felt has been with 
reference to the sums charged in respect of 
the two ships, the Travancore and the 

. Harriet, viz 98,773 rupees and a frac- 
tion in one instance, and 33,3887 rupees and 
a fraction in the other. These two sums 
stand charged aguinst the executor by the 
decision under appeal on account of the 
value of the vessels, or the interest in them 
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of the original testator ; and their Lordships 
are of opinion that, notwithstanding the 
language of thedecree, it was, in the un- 
doubted circumstances of the case, withim 
the competent of the Master in tuking the 
necount, and within the competency of the 
Court upon the report, to charge the execu- 
tor as for their value in money, it being in- 
possible to doubt that the original executor 


had possessed himself of the property, andi 


that the property so possessed was not forth- 
coming and accounted for. Their Lordships 
do not say that, in all cases where an ordi- 
nary administration account has been directed, 
the value in money of a specific chattel 
shown to have been possessed by the execu- 
tor and not forthcomiag, is to be chargedl 
againsthim ; they proceed upon the special 
circumstauces of this case. in which the par- 
ties on both sides must be taken as acting om 
the common basis that the executor hadi 
possessed the property ; that for every prac- 
tical purpose it had ceased to belong to the 
estale ; aud that for every material purpose 
it was to be considered as represented im 
money, the question being only one of 
quantum. 

Now, in the inventory of the estate filed 
by the inte executor, a certain value had been 
set on these two portions of the property 
that value so set was prima facte evidence 
of the real value—very far from being cop. 
clusive—far from being, under ordinary ci 
cumatances, satisfactory evidence. But thdin 
Lordships huve formed the opinion, though 
after some doubt and hesitation, that the 
executor of the executor so conducted hind. 
self with reference to this matter as to leave 
the Master no alternative respecting thi 
umount to be charged against him. 

‘Lhe proceedings before the Master appean 
in his certificente, and especially in so mu@l 
of it as is set forth in pege 111 of the A 
pendix. It appears thence that the atte 
tion,gf the professional agent of the execut 
the appellant, was repeatedly drawn to t 
particular question; that it was repeated}: 
suggested to him to consider whether be baje 
evicence to produce, or would produ 
evidence on this point. Either from inab 
lity or from unwillingness to produce thal 
evidence, none such was produced ; anc 
their Lordships’ conclusion is, that the 
Master had no choice, except between no 
reporting at all as to this portion of the pro 
perty, and acting on that test of the valus 
on which he has acted; and their Lordship 
incline to the opinion that the Master ha: 
selected the more correct alternative. 
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ant fo deprive his minor cousins of their 
inheritance, these deeds then were in such 
other custody that they niay have been made 
away with, aud fresh deeds obtained by the 
defendant in his own favor. We will not, 
therefore, interfere with the Principal Sudder 
Ameen’s decision as regards these estates, 
but confirm his judgment. 

Jt is admitted that the defendant is enti- 
tled to retain possession of the estates which 
have been transferred to him by Ruttun 
Dayee, widow of Koonj Beharee Lal, daring 
the life-time of the said Ruttun Daye ; but 
he is entitled to a declaration that such 
transfers or leases aie valid only for the 
life-time of Ruttun Duyee. We, therefore, 
decree his rights to that extent only. 

Ruttun Duyee appeals in No. 110. For 
the reasons already recorded we pass the 
same orders on her appeal. 

The decree of the Principal Sudder 
-Ameen is modified to that extent. 

Looking to all the circumstances of the 
case, we award all the costs of this case 
throughout (except those incurred by Ruttun 
Dayee)} against the defendant Rash Beha- 
ree Lal. Ruttun Dayee will pay her own 
costs. 


f 
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The 30th November 1865. 
Present: 
e Hon’ble H. V. Bayley and E, Jackson, 
Judges. à 
ale of states for arrears of Re- 
venue, 
Case No. 1295 of 1868. 
pecial Appeal from a decision passed by 
the Principal Sudder Ameen of Dinage- 
pore, dated the 6th December 1864, re- 
versing a decision passed by the Sudder 
Ameen of that District, dated the 30th 
July 1864. re 
Khema Soondares Dossia (Defendant) 
Appellant, 


' versus 
b Nond Koomar Goopto (Plaintiff) 
Respondent. 
Baboos Nil Madhub Sein and Kishen Dyal 
Roy for Appellant. 
Baboo Lulleet Chunder 
Respondent. 


The purchaser of an estate sold for aiiears of re- 
venue on the 29th Pous, the latest date of payment 
of the revenue dye for the three menaths previous to 
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Pous, is not entitled to recover from the defaulter the 
amount of revenue which he was subsequently ob- 
liged to pay for the month ot Pous, 

Tue plaintiff in this suit is the purchaser 
of an estate sold by the Collector for arrears 
of revenue under Act XI of 1859. He 
claims from the defendant, who defaulted 
to pny in the revenue on the 29th Pous, the 
latest date of payment of the revenue due 
for the three months previous to Pous, the 
amount of revenue which he, plaintiff, has 
subsequently been obliged to pay for the 
month of Pous. The ground of his claim is, 
that the defendant having been in possession 
of the estate for the month of Pous, is equit- 
ably liable to pay the revenue for that 
monthy The Sudder Ameen held that de- 
fendant was not liable. The Principal 
Sudder Ameen on appeal gave plaintiff 4 
decree on the ground that “ the greater por- 
“ tion of the rent of a rent-paying estate 
“ig collected in the Pous Kist, aud that 
“ the defendant cannot be allowed to en- 
“joy the estate rent-free even for that 
“ month.” ‘ 


On special appeal if is said that the de- 
fendant is not liable ; that Section 80 of Act 
XI of 1859 threw the liability for all in- 
stalmenta of the revenue of Government, 
which may fall due after the purchase of 
the estate, on the purchaser. 


It is very clear from Sections 7 and 55 of 
Act XI of 1859 that the defaulter is en- 
titled to all the rents of the estate due up to 
the latest date of payment of the revenue 
instalment, i e in the present case up to 
the 29th Pous. It is equally clear from 
Section 30 that the revenue for the’ month 
of Pous is due on the next instalment fall- 
ing due from the purchaser at the sale which 
takes place after the 29th Pous. It is 
attempted to make out that the defaulter is 
liable to pay the revenue due up to the lat- 
est date of payment ueder the wording of 
Section 81 of the Act, which says ‘‘ that 
“the Collector shall apply the purchase- 
“ money first to the liquidation of all arrears 
“ due from the estate upon the latest day of 
“payment.” But we think that, as the reve- 
nue of Pous was uot due until three months 
after, these words cannot, in the present case, 
be held to mean that the Collector should 
have deducted from the purchase-mouey the 
arrears up to the 29th Pous. The revenue 
for Pous was not due from the estate before 
the 29th Pous, the latest day of payment. 
We think, then, that the plaintiff cannot re- 
cover under the wording of Section 31. 


A 
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‘ We think also that the plaintiff cannot 
recover on any ground. He bought the 
estate subject to all liabilities under the law, 
and subject to all the defendant’s rights 
under that law. The fact on which the 
Principal Sudder Ameen founds his decree, 
even if it ie correct, viz. that the greater 
part of the rents of an estate sre paid in 
the Pous Kist, gives no claim under the law 
(Act XI of 1859) tothe purchaser of the 
estate to be re-imbursed the revenue which 
he is obliged under the law to pay for the 
month of Pous. The purchaser knows full 
well what are his rights and liabilities, as 
well as what nre the rights and liabilities of 
the defaulter under the law; and, in purchas- 
ing, he does so subject to the provisions of 
the law. 

` We reverse the Principal Sudder Ameen’s 
judgment, and dismiss the plaintiff’s suit 
with all costs, 


The 1st December 1865. 
Present: 


The Hon’ble H. V. Bayley and E. Jackson, 
udges. 


Rights of Tenant—BRelinguishment 
of rights by purchaser from Put- 
teedar, 

Case No. 2163 of 1865. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Sarun, 
dated the 11th May 1865, affirming a 
decision passed by the Moonsiff of that 
District, dated the 30th December 1862. 


Chuttur Dharee Singh and others (Defend- 
ants) Appellants, 
versus 


Jutta Singh and others (Plaintiffs) 
Respondents. 


Baboo Roopnath Banerjee for Appellants. 


Baboo Romesh Chunder’ Mitter for 
Respondents. 


The rights of a tenant cannot be destroyed by the 
relinguishment of rights by the purchaser from a 
putteedar from whom the tenant held by pottah. 
Before the tenani can be ousted, it must be ascer- 
tained whether the tenant holds under a legal title, 
and one which gives him a right of occupancy. 


! 


Tue plaintiff sued to recover possession 
from the defendant, special appellant, of 
beegahs 2-10, which he alleged to belong to 
the puttee of which he, plaintiff, was pro- 
prietor, The defendant, who- is the tenant 
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on the land, answered that the land in ques- 
tion belonged to the puttee of one Goodur 
Singh who had putchased it from Rogoonath 
Singh, from whom he, defendant, held the 
land by pottah. 

Both the first Court and the Principal 
Sudder Ameen have held that the plaintiff 
ig entitled to recover the Jand, and to oust 
the tenant, special appellant, because Goodur 
Singh has relinquished claim to the land. 

This is objected to on special appeal by 
the tenant, and we think that the Courts are 
in clear error upon the point. The rights 
of the tenant cannot be destroyed by the 
relinguishment by Goodur Singh of his 
rights. The admission of Goodur Singh 
may be some evidence in the case, but the 
Courts must look to the whole of the evi- 
dence, and, before allowing the plaintiff to 
onst the tenant, must ascertain whether the 
tenant holds the land under a legal title, and 
one which secures to him a right of occu- 
pancy. The first issue in the appeal is 
whether the land belonged to the plaintiff’s 
puttee or Goodur Singh’s puttee. 

The orders of the Principal Sudder 
Ameen, decreeing the claim against the spe- 
cial appellant. are reversed, and the. cnse 
remanded for re-trial with reference to the 
above remarks. Costs of this appeal 
follow the final judgment. 















The 4th December 1865. 
Present: 
The Hon’ble H. V. Bayley and E. Jacks 
Judges. 
Limitation—Injury to land resul 
in loss of Grops—OCompensation. 
Case No. 2171 of 1865, 
Special Appeal from a decision passed 
Mr. A. Pigou, Judge of Hooghly, date 
the 19th May 1865, reversing a dectsto 
peased by the Principal Sudder Amec 
of that District, dated the 17th Augu 
1864. ` 
Raj Chunder Ghose (Plaintiff) Appellan 
VETSUS 


Joy Kishen Mookerjee (Defendant) 
Respondent. 

Baboos Poorno Chunder Mookerjce anc 
Otool Chunder Mookerjee for Appellant 
Baboos Juggadanund Mookerjee and 

Tarucknath Sein for Respondent. 


The limitation prescribed ‘by Clause 2 Section 3 
Act XIV of 1859 refers only.to peronai piopert: 


1865. | Civil 


properly so called, but not to a snit for compensation 
for injury to land 10sulting in the lossof crops which 
that lund might have produced but for the illegal 
act of the detendant. The plaintiff in such a case 
is entitled to the peacetul use, occupation, and pro- 
fits of lug land, without being unde: the necessity of 
erecting ab his own oxpense a bund to protect himself 
fiom tne illegal arts of the defendant. 

In this suit plaintiff sued for rupees 
2,74t-£ as the value of paddy which might 
have been produced on 85 beegahs of plaint- 
iff’s land, from 1267 to 1269 B. 8. 

Plaintiff's allegation was that, in Falgoon 
1266 B. S., defendant cut a water-course by 
which the water flowed upon plaintiff's lands, 
nnd preveuted them from being sown with 
their usual crop, and thus injured the said 
Jards. 

Defendant’s answer was that the sait was 
barred by limitation under Clause 2 Section 
1 Act XIV of 1859 ; further, that plaintiff 
sustnined no damage; and that defendant 
only used upon His own lands the means of 
irrigation necessary for the purpose of his 
wn agriculture. 
he Principal Sudder Ameen, in the 
irt of first instance, held that crops, the 
luce of land, did not come within the 
egory of personal property to whith 
use 2 Section 1 of Act XIV of 1859 
lied, and that in this case the same 
viod of limitation was allowed by law in a 
it as to compensation for the produce of land, 
for land itself It algo found that the plaint- 
sustained the damage which he stated he 
aj, und thus decreed plaintiffs claim for 
mpensation, ~ b 
Upon the appeal of defendant to the 
udge, the Judge has held that the suit was 
r damages to crops ; that crops gra person- 
l property, and that, therefore, plaintiff's 
uit was barred by limitation by Claase 2 
ection l Act XIV of 1859, gs to the yews 
267 and 1268 B. S. The Judge held also 
hat the cause of action was an annually re- 
urring one, aud that the suit in respect to 
1e crops of 1269 B. S. was in time,” inns- 
wuch us it was brought on the lOth Febru- 
ry 1864, whereas the cause of nerion arose 
u the 12th February, or lst Fulgoou 1269 
BP- S. when his ( plaintiffs) “crops of Enl- 
goon 1269 wore prevented growing.” ‘The 
Judge adds that, as it was admitted by both 
parties before hin that the crops for com- 
pensation for the loss of which plaintif sued, 
were sown in the month of Aughran, it was 
for plaintiff to show that he had then sown 
them, and had lost thenf by reason of defend- 
ants new water-course ; further that, as 
plaintiff did not’ prove these facts, nor 
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specific damages, and as, moreover, plaintiff 
might have stopped any injury by making u 
bund, plaintif was not entitled to a verdict 
in his favor. 


The Judge accordingly decreed defendant's 
appeal, und dismissed plaintiff's suit. 

Plaintiff appeals specially, urging that in 
this case the estimated value of future 
produce of land, for which compensation 
wns sought in the suit, was not person- 
al property, so as to come withiu the 
meuning of Clause 2 Section | Act XIV 
of 1859, and that plaintiff was entitled to 
the same period to sue in thir» case as he 
would be ina suit for real property. It 
was plended by plaintiff, specin! appellant, 
that his plaint was to the offect that he wns 
prevented sowing his land, and this was his 
injury. The result of that injury was that 
he lost the profits of those crops which 
would have been produced had Ais land not 
been so injured as to prevent his sowing, or, 
in other words, that plaintiff in 1267, 1268, 
and 1269, did not have the use and enjoy- 
ment of wiat was admitted to be his own 
land, and which land was ordinarily capable 
of producing certain crops of the value he 
had estimated in his plaint, and which land 
would have produced these crops but for 
defendant’s illegal act. 

Judgment.— After a errefal consideration 
of the facts of this case, and the arguments of 
the pleaders, we are of opinion that the above 
pleas of special appellant are valid ; and that 
the limitation referred to in Clause 2 Section 
1 Act XIV of 1859 does not bar this suit, 
That Clause, we think, refers only to per- 
sonal property properly so called, In such 
n case as the present, imjury /o land result- 
ing iu the loss of crops which that land 
might hnve produced, had 1t not been for the 
illegal act of defendant, cannot be regurded 
us injury to persooul property. l 

The injury for which compensation 18 
sought was, in fact, the injury to the land 
rendering it unable to producy cerruin crops, 


land thus causing it to be less profitable to 


plaintiff than ic would have been had the 
land not been so injured by defendant’s act. 
In this view, we think that the Judge has 
erred as to the appleation of the Law of 
Limitation in Cluuse 2 Section 1 Act XIV of 
{859 Farther, we have to remark that it is 
ndmitted before us that the suit is not other- 
wise barred by limitanion Indeed, the an- 
nual injury to the land would be an annu- 
nily recarring cause of action. Therelore, 
ag the auit is not barred by the Law ol 
Limitation, it should be tried on its merits. 


78 Civil ‘THR WREKLY REPORTER. Rulings. [Vo]. IV: 








We have further to observe that the Judge | suit has rejected the plaintiffs pottah, viz. 
has hold that the plaintiff should bave sown | that it isa koorfa pottah and contains no 
his land, and then, if there was damage, | term, is no sufficient ground for its rejection. 
should have specified that damage, and should | Pottahs are given in all forms, and it is 
have proved it But this is not ecorréct.| impossible for any Judge to ‘state that a 
The suit-of plaintiff is for compensation for i pottah was not given as alleged, because 
injury to land, The loss of the natural pro- | it is in a particular form. 
ducts of that land’ by the illegal act of de- The orders of the Principal Sudder Ameen 
fendant is the result of that injury to the | are reversed, nud the case remanded to him 
land, and, therefore, for the amount of such | for re-trial in a more full and careful 
loss plaintiff can sue as he does. manner. 

Nor is the illegality of defendant’s act to} Costs to follow the final judgment. 
be removed. asthe Judge seems to think, by the 
fact that, if plaintiff had raised a bund at 
his own expense, he might have protected 
himself fiomiujury. The plaintiffwas entitled The 5th December 1865. 
to the peaceful use, occupation, and profit of Present: 
hisland, without any necessity for erecting at : 
his own expense iii bund fo peaks himself The Hon'ble C. eros and G. Campbell, 
from the illegal acts of another. i a 

' Under this view of the case, we remand | Onus probandi—Suit by Heiress-at- 
it to be re-tried on its merita with reference| law—Adverse title by adoption— 
to the above remarks, If it be proved that,| Hindoo Law. 
owing to an illegal act of defendants. plaint- Case No. 2089 of 1865. 
if has suffered injury to his land, and con- ne 
sequent loss, plaintiff {a entitled to compen- | Special Appeal from a decision passed 
sation for that loss aceording to the prin- the Additional Principal Sudder Am 
ciples of law in respect to actions for da-| % Dacca, dated the 9th March 18 
mages of no ascertainable character. affirming a decision passed by the S 

der Ameen of that District, dated 
27th February 1863. 


Kripa Moyee Debia, Pauper, (Plainti 



















The 4th December 1865. Appellant, 
Present: e versus 
The Hon’ble H, V. Bayley and E. Jackson, | Goluck Chunder Roy (Defendant) Respon 
Judges. ent. 
Pottah (Rejection of), Baboo Mohinee Mohun Roy for Appellan 
Case No, 1979 of 1865. | Baboo Luckhee Churn Bose for Respondent 


. “oo ‘Where a plainuff sues as heiress-at-law of her fathe 
Special Appeal om a decision passed by and the def ndant sets up a title by adoption, t 
the Principal Sudder Ameen of Beer- | onus probandi isn the defendant. 


bhoom, dated the 20th April 1865, í i 
affirming a decision passed by the Moon-| PLAINTIFF sued for possession of certai 
siff of that District, dated ‘the 11th | Property for the greater portion of it as hei 
August 1864. of her father, and for a small fraction unde 
a deed of gift by him. She alleges that th 


Gooroo Doss Shoor (Defendant) Appellant, | act of adoption by her step-mother, which i 


versus the title set up by the defendant, is of n 
Digambur Chatterjee and others (Plaintiffs) | Validity, the permission ou which it is based, 
Respondents. ` being & forgery. . . 
Badoo Nil Madhub Sein for Appellant The defendant sets up his adoption under 


n deed of permission executed by plaintiffs 
Bahéo Kalee Kishen Sein for Respondents. | father. . 

It is no sufficient ground for the rejection of a| The first Court found the adoption of 
pottah because it is a koorfa pottah and contains no | defendant’ proved, and plaintiffs deed of gift 
torin, not proved. i 

We think that the special ground upon| The second Court found plaintiff's deed of 
which. the Principal Sudder Ameen in this gift not proved, and remarks that it does 
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not appear from the evidence of two parties 
that defendant was not the adopted son. 

' Plaintiff now appenls specially, urging 
that the Lower Appellate Court has erred 
in looking to her title. She is the heiress-at- 
law of her father, and defendant has set up 
a title to defeat that right; consequently 
the burden of proving that title rests entire- 
ly on the defendant, and, if he does not suc- 
ceed, her claim should at once be decreed 
under Hindoo Law. 

We think that the contention raised by 
the plaintiff below is a sound one, and that 
the whole onus of proving his title rests in 
the first instance on the defendant. If he 
does not sacceed:in proving his title fully, 
the plaintiff is entitled to what she asks; 
but as she has failed to prove her special 
title as to a small portion of the property, 
she can only get mesne profits over the 
whole from the date on which, by operation 
of Hindoo Law, she succeeded to her father’s 
property. We remit the case to the Lower 
pellute Court, who will deal with the sub- 
t as above suggested. 


The 5th December 1865. 


Present: 


he Hon'ble J. P. Norman and F. A. 
Glover, Judges. 

ection 9 Regulation IX. 1833—Ju- 

risdiction (Civil Courts)—Suit to 


set aside award of Survey arbltra- 
tors. 


Case No. 1786 of 1868. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Tippe- 
rah, dated the 27ih April 1865, affirming 
a decision passed by the Moonsiff of that 
District, dated the 29th September 1864. 


Raj Kishen Roy (Defendant) Appellant, 
versus se 
Surnt Chunder Chuckerbutty and others 
(Plaintiffs) Respondents. 

Baboos Umbika Churn Banerjee and Go- 
peenath Mookerjee for Appellant, 
Baboos Onoocool Chunder Mookerjee and 
` . Upprokash Chunder Mookerjee for 

` . Respondents. 


Section 9 Regulation IX. 1833 refers only to de- 
cisions of Puuchayets, but does not bar a smt in the 
Civil Court to set aside an award of Survey Authori- 
ties as null and void. > 


THis is n suit to set aside a survey award 
founded on the award of two arbitrators, 
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The Principal Sudder Ameen finds that 
there was a condition that the arbitrators 
should take the survey mensurement chittah, 
proceed to the ground, and make enqairy ; 
and that thereupon the parties would be 
bound by their award ; that the arbitrators 
did not tnke the survey mensurement chit- 
tahs nnd make the enquiry, but decided on 
the report of a ryot. 

If the allegations be proved, this was no 
award, no execution of the power vested in 
the arbitrators ; and the Lower Courts Were, 
therefore, right in treating itas a nullity. 

We were referred to Section 9 of Regu- 
lation IX of 1833 to show that a suit could 
not be maintained in a Civil Court to set 
aside the decision of the Survey Authorities, 
which in this case was given on the same 
day on which the award was put in. But 
we incline to think that the Section in ques- 
tion refers only to the decision of a Pun- 
chayet, and certainly it could not preclude 
the plaintiff from shewing that the award 
was null and void. 

But as the case has been decided on the 
evidence of the Mooktear not taken before 
the Court, but only before the Ameen who 
had no authority to examine witnesses on 
the point, the case must go back for trial to 
the Principal Sudder Ameen who will him- 
self examine the witness and make auy 
further investigation that may be necessary. 





The 6th December 1865. 
Present: | 
The Hon’ble H. V. Bayley and E. Jackson, 
Judges. 
Idol (Removal of joint). 
Case No, 2452 of 1865. 


Special Appeal from a deciston passed by 
Mr. F. B. Simson, Judge of Mymen- 
singh, dated the Tth June 1865, affirming 
a decision passed by the Principal 
Sudder Ameen of that District, dated the 
28th December 1864. 

Dwarkanath Roy (Defendant) Appellant, 
; versus 

Jannobee Chowdhrain (Plaintiff) Respondent. 
Baboo Kishen Dyal Roy for Appellant. 

Baboos Sreenath Dass and Mohinee Mohun 

Roy for Respondent. 


The plaintiff and the defendant being jointly en- 
titled by rotation to the profits from an idol in the 


r 


` decreed it, 
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defendant’s temple, and the defendant having ob- 
structed the plamtiff’s use and worship of the idol 
in his temple, the plaintiff was declured entitled to 
remove the idol to her own house daiing the period 
that sho was ent:tled to the profits from ıt. 

Tus Judge on appeal, after a very careful 
consideration of the whole case, hns decreed 
the plaintiff's right to take an idol in which 
she has an interest jointly with others, to 
her own house, for the period for which she 
is entitled to the profits from that idol. 

The defendant urges that the idol has al- 
ways remained in the temple which is his, 
defendant’s, property ; and that the plaintiff 
had, when the idol was consecrated, agreed 
that it should remain in the temple, and 
that the plaintiff and defendant, and their 
ancestors, had jointly worshipped the idol for 
generations, and that the Jadge’s orders are, 
therefore, erroneous in law. 


No evidence ia shewn even to prove any 
guch agreement as is above alleged, and there 
Was no attempt to prove any such agreement 
befor the Lower Courts. It may be true 
that the idol has remained in the defendant’s 
temple for generations, and that the plaint- 
iff has always used and worshipped the 
idol iu the defendant’s temple. But it ap- 
pears now that the defendant is taking sd- 
vantage of his being the sole proprietor of 
the temple, to obstruct the use and worship 
of it by the plaintiff, and the plaintiff there- 
fore claims a separation of the rights which 
she has up to this time enjoyed jointly with 
defendant, and the right of removal of the 
idol to her own house on rotntion. It is 
not shewn thet there is anything illegal in 
such a separation or removal, and the Judge 
quotes instances in which the Courts have 
We cannot, then, say that the 
Judge has erred in law in ordering such a 
separation and removal in this instance, the 
more so ns it is clear that the defendant has 
been the cause of the plaintiff requiring a 
separation. 

Appeal dismissed with costs. 


The 6th December 1868. 
Present: 


The Houwble W. S. Seton-Karr and G, 
Campbell, Judges. 


Estoppel—Butwarah, 
Case No. 1889 of 1865. 


Special Appeal froma decision passed by 


Mr. S. Wauchope, Additional Judge of 


= 
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East Burdwan, dated the llth February 
1865, reversing a decision passed by the 
Principal Sudder Ameen of that Dis- 
trict, dated the Sth May 1864. 


Woomesh Chander Mojoomder and others 
(Plaintiffs) Appellants, 


VETEUS 


Dwarkanath Roy and others (Defendants) 
Respondents. 


Baboo Mohendio Lal Seal for Appellents. 


Baboo Otool Chunder Mookerjee for 
Respondents. 


A butwarah is only conclusive between the share- 
holders themselves, but not between them and other 
parties ho'ding under-tenures &e, ut the time. 


We think that there is some miscarri 
in the Judge’s law. He seems to imag 
that the mere existence of the under-ten 
at the time of the butwarah precludes t 
present action. This ig notso. The b 
warah is only conclusive between the share 
holders themselves, but not between the 
aud other parties who may happen to hav 
held under-tenures, &c. at the time. I 
they were fraudulent, or in anyway invali 
the mere circumstance of the butwara 
gives them no validity : for the Judge doe 
not state that the plaintiffs have, by signing, 
butwarah papers recording’ this pretende 
putnee or otherwise, recognised it, and i 
that they concluded themselves. If the 
was no such record and express recognition 
the question would be quite independent o 
the butwarah, whether the tenure is fictitious 
and invalid, or good and valid. It would 
be foi* plaintiff to state his case by showing 
some ground for supposing or suspecting it 
to be fraudulent or invalid, and if he did so 
much, then defendant would have to prove 
his title. The Judge says that plaintiff has 
not given a tittle of evidence on this point, 
but there seems to us to be some sort of 
evidence, good or bad, to which consideration 
should be given ; 3. e. the first witness read 
says that Umbika Churn was really the 
party in possession. We, therefore, think it 
proper to remand the dase for a fresh deci- 
sion on the point indicated by us with refer- 
ence to the above remarks. 
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, The 6th December 1865. 
Present : 


The Hon'ble W. 9. Seton-Karr and G. 
Campbell, Judges. 


Limitation—Plaint returned as not 
duly verified. 


Case No. 1888 of 1865. 


Special Appeal from a decision passed by 
Mr. F. J. Cockburn, Judge of Backer- 


gunge, dated the 25th April 1864, affirm- | 


ing a deciston passed by the Principal 
Sudder Ameen of that District, dated the 
11éh April 1863. 


Aboo Beebee and others (Plaintiffs) Appel- 


lants, 
Versus 


The Collector of Jessore and others (De- 
fendants) Hespondents. 


Mr. C. Gregory for Appellants. 


Baboos Kishen Kishore Ghose and Jugga- 
danund Mookerjce tor Respondents. 

A. plant retur ed as not duly verified, is not ad- 
mix ible if not presented or 1egi tered until more 
than six months after the eapuation of the period of 
lrugitation. 

‘Te decision of the Lower Court is quite 
correct in law. The plant having been re- 
turned as not duly verified, is cleatly out of 
time, not having been presented or registered 
‘until more than six months after the expi- 
ration of the period of limitation. If the 
plaintiff had intended to appeal eagainst the 
order returning the piaint, he should have 

ppealed at the time. But we think the 

id order under the circumstances quite 
| Appeal dismissed with costs. 

Present: 
The Hon’blé G. Loch and F. A. Glover, 


orrect and proper. 
The 7th December 1865. 
Judges. 


bond. 


_ 


—o — Suit on instalment 


j Case No. 2087 of 1865. 

: Special Appeal from a decision passed by 
Mr. R. Thompson, Officiating Judge of 
Nuddea, dated the 17th April 1866, 
affirming a decision passed by the Prin- 
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cipal Sudder Ameen of that District, 
dated the 12th September 1864. 


| Ram Komul Chowdhry (one 
Defendants) Appellant, 


VETSUS 


Modhoo Soodun Paul Chowdhry (Plaintiff) 
and another (Defendant) Respondents. 


Baboo Mohinee Mohun Roy for Appellant. 
Baboo Sreenath Doss for Respondents. 


of the 


A suit may lie on an instalment bond notwsthstand- 
ing tho terms of the bond give the plamtıf' a nght 
ı to execute it as a decres, 

Tue petitioner became surety for a party 
who gave nn instalment bond to pay an 
arrear of rent decreed against him, und the 
terms of the bond provided that interest 
should be payable on default of payment. 
Itis now argued that the plaintiff cannot 
bring a suit to recover the arrears due ou 
the instalment bond, lsé becnuse the law 
does not permit a suit for the balnuce of a 
summary decree; and 2nd the plaintiff is 
barred by the terms of the instalment bond. 
These objections we think of no weight. 
After the decree was obtained, the judg- 
ment-debtor and the petitioner, as priverpal 
and surety, entered into a fresh contract with 
the judgment-creditor to pay him what 
had been decreed by a Court of Justice to 
be his due. If they fail to fulfil the terms 
of this contract, the plaintiff hag clearly a 
right of action. But it is said that the 
terms of the instalment bond gave pluintiff a 
right to execute it as a decree, and, therefore, 
he had no power to bring a guilt to recover, 
but should have taken out execution under 
the terms of the bond which were equiva- 
lent to a decree. He might have done so 
certainly, and thereby havo saved himself the 
trouble of this suit; but the existence of 
this term in the bond is not sufficient to 
deprive the plaintiff of a separate right of 
action, should he elect to take this course. 

A third objection is taken on the powt of 
interest. The petitioner alleges thut he is 
not liable to pay interest, and was not ap- 
prised by the creditor that his principal had 
fallen into arreats. We think that, ander 
the terms of the bond to all of which the 
petitioner consented, he, as surety, is linble 
to pay interest ; and, as for his not having 
received notice of the instalments falling 
due, we do not find that any such plea was 
taken below, and we cannot allow it to be 
raised at this stuge of the proceedings. We, 
therefore, reject the petition with costs. 
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The 7th December 1866. 
Present: 


The Hon’ble G. Loch and F. A. Glover, | 


Judges. 


on the part of the petitioner will lie, as the 
order objected to has been passed in favor 
of an intervenor aud not a party to the suit. 
We think, looking at the position of the 
parties in this suit, that the objection now 
raised is not sustainable. The Rajah of 
Burdwan sued Chowdhry Buseerooddeen for 
the possession of Monzah Bahadangah. 


Section 229 Act VIII of 1859—Bona | Neduroonissa Begum filed a claim to 82 


‘ fide Claimant other than Defendant 
obstructing execution of decree — 
Appeal, 


Case No. 1803 of 1865. 


Special Appeal from a decision passed by 


Mr. S. Wauchops, Additional Judge of 


Last Burdwan, dated the 27th January 
1865, affirming a decision passed by the 
Principal Sudder Ameen of that District, 
dated the 14th May 1864. 


Maharajah Dhiraj Mahtab Chand Bahadoor 
(Decree-holder) Appellant, 


VETSUS 


Nadurooniesa Beeboe and others (Objectors) 
Respondents. 


Baboos Juggadanund Mookerjee and Chun- 
der Madhub Ghose for Appellant. 





i beeguhs 7 cottahs of the property in suit 
| 28 appertaining to Moujah Mettindangah, and 


was allowed to file evidence, nnd so become, 
to all intents and purposes, a party to the sujt. 
A decree was given in favor of the Rajah 
on 23rd December 1856, without prejudice 
to the claim of Naduroonissa, which was 
reserved for disposal during the course of 
execution. ‘The Rajab took out execution 
subsequent to the coming in force of Act 
VIII of 1859, and was opposed in regard to 
these 82 beeguhs 7 cottahs by Naduroonissa ; 
and the Lower Courts trenting the ques- 
tion ag a boundary dispute, and relying on the 
report of an Ameen that the Inuds. were in 
the village belonging to the objector, have 
referred the Rajah toa regular suit. Now, 
we think the procedure, which should have 
been adopted in this case, is that prescribed 
in Section 229 of Act VIII of 1859. The 
fact that the decree was passed previous to 
the enactment of the above cited law, does, 
pot affect the question, for the execution 
was taken out subsequent to its coming’ 
into operation. Nor, under the provisions of} 
Section 229 of Act VIII, can we look upon 
the objector only as an intervenor, but as 
one of the substantial parties to the suit 


Baboos Oomesh Chunder Banerjee, Ro-| which should have been instituted under 


mesh Chunder Mitter, and Bama Churn, 


Banerjee for Respondents. 


that Section, The obstiuctor claims bon 


fide to be in possession of the property on her 


own account, and therefore the claim should 
have been numbered and registered as a 


The procedure prescribed by Section 229 Act VIU | suit between the Rajah, decree-holder, as 


of 1859 is applicable to a case in which, thongh the 
decree was passed before the euactmens of that law, 
execution was taken out after its coming into opera- 


plaintiff, and the claimant as defendant ; and 
the Court should proceed to investigate the 
claim * the same manner, and with the 


tion. Under that Section a bond fide claimant, other | like power, as if a suit for the property had 


than the defendant, obstructing the execution of the 
decree, instead uf being looked upon as on intervenor, 
must be regarded as one of the substantial parties to 
the suit, and consequently an appeal lay to the Judge 
from the order passed in execution by the first Court 
in favor of the bond fide claimant. 


A PRELIMINARY objection to hearing this 
appeal is raised: that, as the order objected 


been instituted by the decree-holder against 
the claimant under the provisions of this 
Act. The effect of the orders now passed 
by the Lower Courts is to oblige the decree- 
holder to pay a fresh institution fee in the 
shape of Stamp Daty, instead of allowing 
him to have the benefit of an inexpensive 
and simple course of procedure open to himé 
by law. We reverse the orders of both: 
Courts, and direct that tle claim be tried 


to was passed by the Principal Sudder 


under the provisions of Section 229 of Act 
Ameen ia execution of a decree,.no appeal i 


Vill of 1859 f 
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Doubting, therefore, on the subject, but | for the guidance of the Court at Bombay. 


with an inclination of opinion in favor of 
the Master’s conclusion, finding that to be 
the conclusion of the Court, aud the respond- 
ents therefore in possession of the decision, 
their Lordships do not feel themselves war- 
ranted in disturbing it, and that part of the 
appeal must fuil. 

The next and perhaps the more important 
question is as to the effect which has been 
given by the Master, and allowed by the 
Court, to errors in the dates ascribed to 
certain payments, or alleged payments, In 
tbe “ Schedule” to the answer, and in the 
“dischaige,” certain payments hud been 
mentioned as made by the executor on 
ascoant of the estate, at certain dates, for 
debts due. It appears that those payments 
were not made at those dates ; but the 
appellant stated his ability to produce, and 
offered to produce, evidence for the purpose 
of showing that the payments were in fact 
made, either as included in greater sums or 
otherwise, but were in fact made on the 
very acconnt charged at different dates. 
The Master, however, was of opinion that, 
although these alleged payments were stated 
in the Schedule and in the discharge, yet it 
was not competent to the executor to prove 
them made at other dates chan those stated 
it the Schedule and discharge. 

» Their Lordships do not arrive at that con- 
lusion, although adopted by the Court upon 
he exceptions; but on what particular 
grounds, or for what reasons adopted, they 
are not informed. Their Lordships are of 
pinion that, as to payments made on account 
f just demands on the estate, which were 
tated in the Schedule and iu thé discharge, 
he executor was entitled to prove them if 
e could, as having been made at different 
imes, it may be widely differént from those 
llexed. How fur the inaccuracy of the 
tarement as to dates might affect the costs 
s a different question; the present que&tion 
a one of total disallowance. Those who 
re interested in the estate say that, because 
payment was not made at the date assign- 
ed to it, therefore it ought to be taken as 
not made at all, Their Lordships are unable 
to follow that coarse of reasoning, and do 
uot consider it warranted by any rule of 
pleading, of procedure, or of practice, and 
especiully not by the authorities to which 
reference has been made on the subject. 
- Their Lordships aré of opinion, therefore, 
that it will be fitting that a declaration 
should be made as to this part of the case 


With reference to the exceptions bearing on 
this matter, it will probably not be necessary 
either to allow or to even rule them, but the 
cause certainly must go back to the Master 
for a review of his report. The effect must 
be, not merely to vary the orderof Novem- 
ber 1856, but, as their Lordships at piesegt 
view the matter, to reverse altogether the 
three subsequent orders under appeal ; they 
ore founded upon the accuracy of thoge 
accounts, which at present, in their Lérd- 
hips’ views, have not been proved to be 
accurate, 

On the question whether the payments 
can by sufficient evidence be established to 
have been made, as now alleged, their Lord- 
ships give no opinion. It is possible that 
the case may prove a total fuilure in this 
respect. Their Lordships proceed on the 
ground that the person claiming to prove the 
payments was stopped in limize without 
having been allowed an opportunity of hav- 
ing the weight and value of his evidence 
tested by the Court before which it was 


offered and desired to be laid, which Court, 


in their Lordships’ judgment, ought to have 
taken itinto consideration. It follows al- 
most of necessity, from what has been stat- 
ed, that it must be premature at present to 
dispose of any questions either of interest or of 
costs ; they must be reserved, notwithstand- 
ing the great length of time already cousum- 
ed in the litigation. Their Lordships, how- 
ever, distinctly say that it ig not their inten- 
tion, upon the present occasion, to make 
nny order for refuuding or bringing into 
Court any sums which have been paid or 
obtained under the ordera as they exist. 
It will be for the Court at Bombay to con- 
sider bow far, when these matters shall be 
brought before them, either at an earlier or 
a later stage, it may be required by justice 
to deal with a demandon the subject, if 
a demand shall be made. In the course 
of the argument, particularly that of the 
Attorney-General, reference was made to the 
possibility of charging the appellunt, the 
executor, with certain profits, Such aclaim 
would be so far beyond the decree, and the 
scope of the proceedings hitherto, that their 
Lordships do not think it right to accede to 
that, and only now mention itin order that 
they may not be supposed not to have taken 
it into consideration. 


The Minutes of theordar, the heads of which 
their Lordships have now stated through 
me, will require very careful attention, and 


E 
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their Lordships, therefore, suggest to the 
Jearned Counsel the propriety of preparing 
Minutes themselves on this foundation, 
which, iflaid before their Lordships in a 
reasonable time, they will give their best 
ntteution to, and they will, if necessary, 
hear Counsel on the subject. The Lord 
Justice (Turner) is so good as to remind me 
of a point I had omitted. J had mentioned 
costs, but not those of the appenl. Their 
‘Lordships nie of opinion that the costs of 
this appeal should be costs in the cause to 
‘be dealt with by the Court at Bombay as 
that Court shell deem just, 


In obedience to the directions of their 
Lordships, the following Minute was pre- 
pared by Counsel, nud approved by the 
Board, on the 27th June :—~ 
_ Affirm the order of the 25th November 
1846 so far as it overrules the 18th and 
14th of the original Exceptions filed by the 
appellant on the 17th June 1846, and the 


Ath and 6th of the Exceptions taken by the |, 


appellant to the Muster’s amended report, 
filed the 29th October 1846. 

“ But as to that part of the said order of 
the 25th November 1846, whereby the Ist, 
8rd, aud 9th of the said original Exceptions 
filed by the appellant, and the lst, 2ud, and 
8rd of the said Exceptions to the said 
amended report are overruled, and whereby 
it is ordered that the appellant should pay 
into the hands of the Accountant-General 
of the said Supreme Court, to the credit of 
the suid causes, the sum of 11,7+,459-0 65 
rupees, being the balance repdérted by the 
_ Master to be due from the appellant, in the 
manner and at the periods in the said order 
mentioned, it is ordered that the same be 
reversed, and instead thereof it is ordered 
that the said Ist, 3rd, aud Qth of the said 
original Exceptions, and the said lat, 2nd, 
and 8rd of the said Exceptions to the said 
amended report, be neither allowed nor dis- 
allowed. Audit is declared that, in taking 
the account directed by the decren of the 
18th November 18384, of the testator’s estate 
and effects not specifically bequeathed come 
to the hands of the late defendant, Aga 
Mahomed Shoostry, deceased, or of any per- 
gon or persons by his order, or for his use, 
and of his application thereof, or since the 
death of the suid Aga Mahomed Shoostry, 
come to the hands of the appellant, or of any 
person or persons by his order or for his use, 
and of his application thereof, and, in pro- 
ceeding on the appellant’s discharge under the 
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same decree, evidence was and is admissible, 
und ought to have been admitted, of payments 
stated in the Schedale and discharge herein- 
after mentioned to have been mnde in dis- 
charge of debts dne from the originnl testa- 
tor, or of liabilities affecting his estate, not- 
withstanding that the dates and amounts of 
seach payments according to the evidence 
may have varied, or may vary, from the 
dates or amounts of payment as stated in 
Schedule (A) to the answer of the late de- 
fendant Agn Mahomed Shoostry, or as stated 
in the appellant’s discharge. 

“ Andit is ordered that it be referred 
back to the Master to review his report, and 
to take the accounts directed by the snid 
decree of the 18th November 1834, having 
regard to the declaration aforesnid. 

“ Reverse the several orders of the 23rd 
February 1847, and 19th February 18650, 
and the decretal order of the 17th Septem- 
ber 1847, 

“ Reserve for the consideration of the 
Supreme Conrt the question of interest 
‘raised by the 9th of the said original Excep- 
stions, and the 3rd of the said Exceptions to 
the said amended report, and also the costs 
of these suits, and the costs, charges, and 
expenses of the appellant, and of the late 
defendant Aga Mahomed Shoostry, until 
after the Master shall have made his report 

“ And it is ordered that the costs of the 
appellant, amounting to the sum of 

sterling, and likewise the costs of: 

the respondents, amounting to the sum of 

: steiling, in this appeal, be 

costs in these causes, to be dealt with as thé 
Supreme Court may deem just. 

“ Anditis ordered that the appellant b 
at liberty to apply to the Supreme Court, a 
he may be advised, for any order or orders o 
the respondenfs directing them to refund, o 
to pay into Court, any sum or sums of mone 
received by them under or by virtue of th 
said decretal order of the 17th Septembe 
1847, or any part or parts thereof, and th 
said Court is to be at liberty to deal wit 
any such application as to the said Cour 
shall seem just, 

“« Andit is ordered that the recognizance 
entered into under the order of Her Majesty 
in Council, of the 26th Deeember 1861, 
giving the appellant leave to appeal jn 
the sum of 2,000}, be vacated and dis- 
charged. 


And any applicatton which the respond- 
ents may be advised to make to the 
Supreme Court for leave to file a Supple- 
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mental Bill, is not to be in any manner pre- 
judiced or affected by this order.” 

And their Lordships agreed humbly to 
report to Her Majesty accordingly, and to 
order that their report bear dute the 27th 
Jone 1857. 


The 5th December 1857. 
Present: 


Lord Wensleydale, T. P. Leigh, Sir E. Ryan, 
and Sir W. H. Maule. 


Supreme Court of Calcutta (Criminal 
Jurisdiction of )—9 Geo. IV. c. 7% s. 
§6 (Construction of)—Oriminal of- 
fences committed in two places— 
Limits of the E, I. Co.'s Charter. 


Peet ara NN 


On Appeal from the Supreme Court at 
Fort William. 


Nga Hoong and others, 


versus 
The Queen. 


Section 58 of the Statute 9 Geo. IV. c. 74 (a ply 
ing and extending to the British Territories in India 
the provisions then recently made for England with 
regpect to offences committed in two different places, 
ow partially committed in one place, and accom- 
plished in another) applies only to the cases of 

rsons amenable to the Supreme Court at Calcutta 

nning to commit offences in one place, which are 
fterwaids completed in anuther, and not to a case 
here the persons commiftmg the offence were not 

Í amenable to the sail Court, and whee the whole 


ae which has been committed was within one 
jurisdiction. : r 
The term “withm thelimits of the Charter of 


the said United Company” construed to mean within 

e lumits of the Trading Charter of the E. I. Co, 

Turrr Lordships in this case have had an 
opportunity of cousulting the arguments in 

he Court of Calcutta, which are ably and 
erspicuously stated by the Chief Justice 
and Mr. Justice Buller on one side, and by 
Mr. Justice Jackson on the other. They 
ave heard as well every argument? which 
could be advanced, either in favor of the 
conviction, or against it, at the Bar; and, 
having formed their conclusion, and enter- 
taining no doubt upon the question, they 
think it would be improper to create any 
farther delay for the purpose of considering 
this case. They are all quite satisfied that 
the jadgment cannot be supported, and that 
the conviction was wrong. 

The question in this case depends entirely 
upon the constructionof the 9th of George 
the Fourth, chapter 74, and of the 656th 
Section of. that Act, taken in conjunction 
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with the preamble. Now, there is nothing 
more clear than that, with respect to tha 
Criminal Law, the construction is always to 
be strict ; and putting a strict construction 
upon the 56th Section of this Act, wa bave 
no doubt that it was not meant to apply toa 
case of this kind, but that in the first place 
itextends only to persuus who were otherwise 
amenable to the Criminal jurisdiction of the 
Court at Calcutta, who are the persons de- 
scribed in the lst Section; and that, by the 
language of the Section in question, it applies 
only to cases in which the feloay or crime 
has been committed, by persous who could 
commit that crime, partly withiu the juris- 
dictiou, and partly ‘without. 

The object of the Statute, as appears by 
the recital, was for the purpose of applying 
and extending to the British territories in 
India the snme provisions as had been re- 
ceatly made for England with respect to 
offences committed in two different places, 
or partially committed in one place, and ac- 
complished in another, which provisions had 


| been the subject of a recent enactment in the 


9th of George the Fourth, chapter 31. The 
preamble describes that to have been the 
object of the Statute; and there can be no 
doubt that we must consider the preamble as 
a key to the construction of the Statute, 
though it would not, of course, control every 
provision : for we very often find that the 
subsequeit provisions of a Statute extend 
beyond the limits of the preamble. 

The Statute goes on to sny that the object 
being that the “ alterations should be ex- 
tended to the British territories under the 
Government of the United Company of 
Merchants of England tradiug to the Enst 
Indies,” it is, therefore, enacted that the 
Act “shall extend to all persons and all 
places, as weil on land as on the high sens, 
over whom, or which, the Criminal jurisdic- 
tion, of any of His Majesty’s Courts of Jus- 
tice, erected or to be erected within the Bri- 
tish territories under the Government'of the 
United Company, does, or shall hereafter, ex- 
tend.” Now, that Clause clearly shows that 
the object of the Statute was that it shoald 
apply to such persons. The Solicitor-Ge- 
neral says that the word “ extend” is not 
to be construed to confine it to snch persons, 
and that itis not to limit the jurisdiction. 
But the word ‘‘ extend” is to be explained 
by the preamble, which states the object of 
the Statute to be to extend the recent enact- 
ments of the Act which is in force to the 
East Indies, and the word “extend” is te 
be read the same as if it were “ apply.” 
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Then we must consider whether the 56th; pleted within the jurisdiction, but. to those 
Section applies merely to those persons, or | partiy committed within, and partly withont, 
whether, as the Chief Justice and Mr. Justice , which are put on the same footing ag if they 
Buller have stated, it extends beyond the ‘had been “ wholly committed within the 


preamble, 
pl 
Company’s Trading 
the limits of Calcutta. 


Clause, we think that there is really no | 
put upon it, as is contended on the part of 


difficulty in saying that the sole object of it 
was that it should apply to offences partially 
committed in one district and completed in 
another. The words of the Clause are: 
“That where any person being feloniously 
stricken, poisoned, or otherwise hurt,’’—the 
word “ feloniously” seems to show that it 
was meant that at the time when the person 
gave the original stroke, he was a person 
capable of committing felony—‘‘ at any place 
whatsoever, either upon the land or at sea, 
within the limits of the Charter of the said 
United Company, shall die of such stroke, 
poisoning, or hurt at any place withovt 
those limita ; or being feloniously stricken, 
poisoned, Or otherwise hurt at any place 
whatsoever, either upon land or at sea, shall 
die of such stroke, poisoning, or hurt, at any 


and applies to an offence com- ! jurisdiction.’’ 
etely committed within the limits of the | term “ wholly” shows the intention of the 
Charter, but not within | Legislature to be, that the Section shall apply 
Now, reading that | ouly to that description of case ; and it can- 


words, 


| of Calcutta, 





It is perfectly clear that the 


not have the sense of ‘‘ actually committed” 


the Crown, without doing violence to the 
Therefore, it appears to us, pro- 
ceeding upon the ordinary rules of the con- 
struction of penal enactments, that the ob- 


ject of this Section was merely to apply the 


improvement of law, which had lately taken 
place in England, to the case of persons 
amenable to the Court of Justice at Culcutta, 
beginning to commit offences in one place, 
which were afterwards completed in another ; 
that it does not apply at all toa case of this 
kind, where the persons committing the 
offence were not namennble to the Court 
and where the whole offence 
which has been committed was within one 


jurisdiction.’ 


The Court are confirmed in their opinion 


lace within the limits aforesaid, every ; asto the meaning of the Statute, with respect 


offence committ 
case, whether the same shall amount to, the 


offence of murder or of manslaughter, 
of being accessory before or after the fact 
to murder or manslaughter, muy be dealt 
with, enquired of, tried, determined, and 
punished by any of His Majesty's Courts of 
Justice within the British territories under 
the Government of the said United Com- 
pany, in the same manner in all respects as 
if such offence had been wholly committed 
within the jurisdiction of the Court, within 
the jurisdiction of which l such > offender 
ghall be apprehended or be in custody.” 

One question raised before us by 
learned Counsel for the appellants, is ng to 
the meaning of the term “ within the limits 
of the Charter of the said United Company.” 


OT : 


ed in respect of any such | to the persons to whom it is applicable, by 
b 


the last Clause, the 127th Section. It is iñ- 
troduced at the end of this Statute obvi= 
ously with the purpose of showing what clu 

of persons were liable to the provisions of 
the Statute, and it extends the liability of. 
persons to the jurisdiction of the Courts 
beyond whet it had been before. That Sec- 
tion enacts: “ That all persons, whether 
British subjects or others, employed by or 
in the servite of His Majesty, shall be held 
subject nud amenable to the Criminal juris- 
diction of His Majesty’s Courts of Justice, 
erected or to W erected within the Britis! 


the | territories under the Government of the suid 


East India Company, in the same manner ag 
pers employed by or iu the service of the 
snid United Company are now by law sub- 


On that point, I belteve, their Lordships have | ject und umetinble to the said jurisdiction.” 


not the slightest difficulty. 
are to be construed in the same way as they 
nre used in the Statute of the 26th of George 
the Third, to which this Statute forms an, 
addition. They ure to be construed to menn 
within the limits of the Trading Charter of, 
the Company. So fur, therefore, ns regards 
the place of committing thë offence, this was 
an offence committed within those limits; 
and the Court had in that respect jurisdic- 
‘siou. But the words of the: Section do not 
apply to entire offences begun and“ com- 


ws. 


His Majesty, were. not so liable. 


Those words : Before that Stature, British subjects properly 
| designated as Buiitish subjects, that is, Bri- 


tish-born subjects, and persons in the service 
of the Enst India Company, were liable to 
the jurisdiction of the Court of Calcutta: 
persons not in the employment of the Enat 
lidin Company, but in the employment of 
This 
Statute extends the liability to those who are 
servants of the Crown ; nud that provision, 
finding its place in this Act of Parliament, 
raises, in their Lordships’ opinion, a ‘strong 
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The 7th December 1865. 
Present: 


The Hon’ble G. Loch and FE. A. Glover, 
Judges. 


Hvidence (of Husband or Wife). 
Case No. 2029 of 1866. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Sylhet, 
dated the 26th April 1865, reversing a 
decision passed by the Moonsiff of 
Nubeegunge, dated the 10th February 
1865. 


Suleemoollah (Plaintiff) Appellant, 
versus 


,  Subeer and others (Defendants) 
} Respondents. 
j 
Baboo Rajendurnath Bose for Appellant. 


No oue for Respondents, 


a Civil proceeding a husband or wife can give 
evidence for or agninst each other. 


Ts case must go back to the Principal 

udder Ameen who has refused to consider 
the evidence of a witness material to the 

se on insufficient grounds. He holds that 

e evidence of Musharnff, the husband of 
the vendor, is inadmissible, inasmuch as 
the interests of the husband and the wife 
sre identical. Werefer the Principal Sudder 

meen to Section 20 Act II of 1855, in 

hich he will find that, in every Civil pro- 
ceeding, a husband or wife is competent to 
to give evidence for or against each other. 
The case is remanded, and the Principal 
Sudder Ameen is directed to pags a decision 
after duly considering the value of the evi- 
dence of Musharuff. 
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The 7th December 1868. 
Present: 


The Hon’ble H. V. Bayley and E. Jackson, 
Judges. 


Right of way-—-Exchange of land — 
Relinquishment of rights and inter- 
ests in land. 


Case No. 2459 of 1865, 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Dacca, 
dated the 15th June 1865, reversing a 
decision passed by the Moonsiff of 
Naraingunge, dated the 81st May 1864. 


Kaleo Kishore Roy ( one of the Defendants) 
Appeliant, 


versus 
Deen Dyal Sein ( Plaintiff) Respondent. 


Baboo Chunder Madhub Ghose for 
Appellant. 


No one for Respondent, 


The relinquishment of.all rights and interests in 
land exchanged; does not necessarily involve loss of 
right of way over the land. 


In this suit plaintiff sued for the opening 
of a certain road, 


Defendant's case is that there was an ex- 
change of land between the parties, and 
that by that exchange the land, over which 
plaintiff now seeks to open a road, came into 
defendant’s possession; also there was a 
distinct agreement or ekrar that the plaintiff 
should relinquinsh all right whatsoever in the 
transferred. lands ; and that thus plaintiff's 
claim to open a road over these same lands 
cannot now be admitted. 


The firat Court finds that there was no 
such agreement as binds plaintiff not to sue 
to open the road, and that the ekrar had been 


B 
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| , 
set aside. The first Court also finds that a The 7th December 1865. 
road existed over these lands, and that by it 
plaintiff had a right of way, and that it was 
one by whieh funeral and marriage proces- 
sions passed. The first Court remarks that, 
even if the agreement were admitted, the 
terms in it which are relied on, viz. “ neither 








Present: 


The Hon’ble F. B. Kemp and W. S. Seton- 
Karr, Judges. 


| 





Limitation (Clause 13 Section 1 Act 


party has any claim or right to the lands 
gppertaining to the share of the other,” are 
not such as to prevent plaintiff claiming to 
opena road over the lands under his previ- 


ZIV of 1859)—Suait for mainte- 


nange. 


Case No. 1788 of 1865. 


ously existing right of way. The first Court: 
also remarks that the previous existence of. Special Appeal froma decision passed by 
plaintiffs right of way is admitted by defend-' fhe Principal Sudder Ameen of East 


ant; but that plaintiffonly proved his right , 


of way to the extent of two cubits breadth 


over parcels Nos. 1 to 4, and not over Nos. ! 


2 to 6. 

The first Court gave plaintiff a decree ac- 
cordingly. 

On appeal the Principal Sudder Ameen 
upheld the Moonsiff’s decision as to the 
road from Nos. 1 to 4, as one of long stand- 
ing over which plaintiff had a right of way. 
But the Principal Sudder Ameen held that 


Burdwan, dated the 28rd March 1865, 
affirming a decision passed by the Moon- 


sif of that District, 
December 1863. 


Binode Lal Chatterjee (one of the 
Defendants) Appellant, 


Ve? SUS 


the Moonsiff was wrong in limiting the! Luckhee Monee Debia (Plaintiff) and others 


breadth to two cubits, which was according 
to the Ameen’s report, because the plaintiff's 
witnesses deposed to the breadth being five 
cubits. The Lower Appellate Court held 
also that plaintiff did not prove his claim in 
respect to the other roads as to which be sued. 
But at the same time the Lower Appellate 
Court held that the road by Lukeennth 


Chowdbry’s house, which the first Court | 


had declared a public road, was not so. 
Against this decision the defendant appeals 

specially. The main contention before us 

is that, in the papers of the land exchanged 


(Defendants) Respondents. 


Baboo Poorno Chunder Mookerjee for: 
Appellant. 


dated the 21st 


Baboo Deoorga Doss Dutt for Respondents; 


Clanse 13 Section 1 Act XIV of 1859 does not a 
ply to a suit for maintenance when the nght to re 


: ° A X 
ceive snch maintenance is not a charge on the estate 


of a deceased, person, but on the estate of living 


persons. 


Tars is a suit for maivtenance on the 


part of a Hindoo widow. The special ap 
pellant contends that, under Clause 13 Section 


and separate, is a remark to the effect „that | 1 of Act XIV of 1859, the present Limitation 
the party exchanging gives up ‘all rights | Law, the suitig barred, inasmuch ag mor 


and interests in the land exchanged, and 
that such a remark had been held by this 
Court (page 27, Volume IIT, W. R.) in a 
case under the Railway Land Appropriation 
Act VI of 1857, to mean that the party com- 
pensnied lost all rights of way. 

We have to observe that the law and case 
cited refers to a special and exceptional class 
of claims, and not to the claim now before 
us. We do not think that the general words 
relied on here by special appellant do waive 
all previous right of road over the lands. 


Seeing then, on the special appeal as put 
before us, no ground to interfere with the 
decision of the Lower Appellate Coutt, we 
dismiss this special appeal, but without costs, 
as the respondent has not appeared. 


penare 


than 12 years had elapsed sinee the deat 
of the widow’s husband and her suit, 

Suits to recover maintenance, when th 
righE *to receive such maintenance is 
charge on the inheritance of any estate, mus 
be brought within 12 years from the deatl 
of the person on whose estate the muin 
tenance is alleged to be a charge. 

The widow’s husband having died before 
his father, inberited nothing; the estate de- 
volved on the father and the other brothers. 
The father died in 1170, and the brothers 
are still alive and are made defendants. 

Their estate ischargeable, and the Clause 
of Act XIV quoted by the appellant does 
not apply. 

Appeal dismissed with costs, 
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on him to prove uniform payment of rent 
previous to 1214 ; that moreover the Judge 
has allowed to plaintiff the enhanced rate 
without enquiring whether it is equitable 
or not. 


We entirely agree with the Judge, in 
necordance with repeated rulings of this 
Court, that, if the terms of the pottah had 
shown that the defandant’s title commenced 
with it, and had been created by it, it would 
have prevented the raising of that pre- 
sumption which defendant wishes to have 
raised. But we think that the terms of the 
pottah show clearly that the tenure existed 
before 1214, and are not inconsistent with 
the presumption that the same rate of rent 
existed previously. Such being the state 
of the case before us, we are of opinion 
that, wheu adefendant in a suit like the 
present proves to the satisfaction of the 
Court, that he has paid the same rate of 
rent for a period of 20 years previous to 
the commencement of the suit before the 
Court, the production of a pottah of an 
older date, if not inconsistent with the in- 
ference that it is a continuance of a former 
state of things, will not interfere with or 
defeat the presumption that the fixed rate 
bias been held from the period of the Per- 
manent Settlement. 


Under this view applicable to the cir- 
cumstances of the present case, we reverse 
the decision of the Judge, and remit the 
fase to him with directions that’he will find 
clearly and distinctly from the defendant’s 
proof whether it ia established that he has paid 
the same rent for 20 years before the com- 
mencement of the present suit. If that be 

roved, the presumption of Section 4 of Act X 
of 1859 arises, and the plaintiff’s suit asto the 
33 beegahs of land must be dismissed. 
Should defendant fail in his proof on this 
point, the Judge will then enquire, not only 
as to the jumma containing 83 beegahs, but 
that containing 24 beegaba at a fixed rent 
of rupees 3-7 held under a pottah of the year 
1236, which, under any circumstances, must 
be enquired into, what is the amount of 
rent which, looking to the ground of en- 
hancement mentioned in the zemindar’s 
notice, it is fair and equitable that de- 
fendant should pay; and he will, if ne- 
cessary, direct a local investigation for 
the purpose of obtaining information suf- 
ficient to guide him in coming to a sound 
decision. _ 
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The 5th December 1865. 
Present: 


The Hon’ble C. B. Trevor and G. Campbell, 
Judges. 


Appellate Court—Duaty of. 


Case No. 2028 of 1865 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Cuttack, dated the 21st March 
1865, affirming a decison passed by the 
Deputy Collector of that District, datet the 
30th January 1865. 


Huree Bundhoo Myteebhoomee (one of the 
Defendants) Appellant, 


versus 


Soorjo Monee Pat Mahadaye and others 
(Plaintiffs) Respondents. 


Baboo Tarucknath Sein for Appellant. 
Baboo Nil Madhub Sein for Respondents. 


If a Lower Court, with power under a particular 
law only, pasees an order opposed to the procedure 
enjoined in that law, ir 13 the duty of the | ower 
Appellate Court at once to rectify the order of the 
former Court. 

Prarntirr sued toeject the defendants from 
their surburakaree tenure, on the ground of 
arrears of rent, and he adduced an unexe- 
cuted decree for arrears of rent, dated 22nd 
July 1864, as evidence of the existence of 
such arrears. 

Whilst the suit was pending, the 
defendants paid off the arrears, and the suit, 
as far as plointiff’s claim was concerned, was 
struckoff the file; but, between the defend- 
ants, the co-sharers in the surburakaree 
tenure, the Deputy Collector proceeded to 
adjudicate, and, having found that the ar- 
rears for which the suit was brought was 
caused by the laches of oue of the co-sharers, 
directed him to be removed from his share, 
subject to the regainment of his rights on 
paying the amount of his share of the rent 
which he had failed to pay to the other de- 
fendants who had paid it to the plaintif, 
with interest. 

The Judge rejected the appeal, inasmuch 
as the order was not passed under Act X of 
1859, and, against this order of the Judge, 
the present special appeal is now filed. 

The order of the Deputy Collector is one 
pardonable only ina person with little ex- 
perience in judicial work ; but thata Judge 
seeing such an illegal order—an order illegal 
under any law of procedure—should refuse to 
exercise jurisdiction, because it was not pass- 
ed legally under Act X, shows 4 defect 
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either of attention or of knowledge, which 
is most discreditable to that Officer. Ifa 
Lower Court, with power under a particular 
law only, passes an order opposed to the pro- 
cedure enjoined in that law, it is the duty of 
the Appellate Court at once to rectify the 
error of the Court below. Under this view, 
we roverse the decision of the Judge, and 
also of the first Court as to the defendants 
between themselves, and affirm the first 
Court’s order striking the case off the file. 
Tha costs of special appellant will be borne 
by the special respondents. 


The 5th December 1865. 
Present: 


The Hon’ble J. P. Norman and F. A Glover, 
Judges. 
Suit for rent by Dur-putneedar— 
Notice. 
Case No. 1755 of 1865 under Act X 
of 1859. 

Special Appeal from a decision passed by 
Mr. W. F. McDonnel, Officiating 
Additional Judge of Nuddea, dated the 
27th March 1865, reversing a decision 
passed by the Deputy Collector of that 
District, dated the Tth January 1865. 


Nil Monee Roy (Plaintiff) Appellant, 


versus 
Mr. James Hills (Defendant) Respondent. 


Baboos Sreenath Doss and Issur Chunder 
Chuckerbutty for Appellant. 


Baboos Banee Madhub Banerjee and 
Bhowanee Churn Dutt for Respondent. 


A‘dur-putneedar who has paid e deposit in order to 
stay the sale of the superior tenure under Clause 4 
Section 13 Regulation VIII. 1819, and has come uto 
possession of the tenure, and is entitled to the profits 
of it, is bound to give notice of his title to the ryote. 
In the absence of such notice he cannot recover trom 
them rents already paid by them to the putneedar. 

Taas is a suit for rent by a dur-putneedar 
who has paid a deposit in order to stay the 
gale of the superior tenure under Clause 4 
Section 18 Regulation VIII of 1819. 

The defendant, a ryot, pleaded payment 
of his rent to the putneedar bond Jide and 
without notice. The Judge tried the case 
on the evidence, and held that the payments 
had been made as alleged. We find that 
there was evidence to support the finding. 

We think it clear that, although the plaint- 
iff, after having been put in possession of 


the tenure, was entitled to the profits of it, 
it was his business to see that effectual notice 
wns given to the ryote; and if, in conse- 
qnence of any neglect on his part, or that of 
the Nazir of the Court, they remained in 
ignorance of his title, they cannot be com- 
pelled to pav over again rents paid by them to 
the putneedar. 

These were the only points taken in the 
special appeal of the plaintiff, which is dis- 
missed with costs and interest. 


The 6th Decemher 1865. 
Present: 


The Hon’ble J. P. Norman and F. A. Gio- 
ver, Judges. 


Jurisdiction—Suit to set aside gale 
in execution of decree tor arrears of 
rent on the ground of want of notice. 


Case No. 1724 of 1865. 


Special A rom a decision passed by 
Pur. A. pig ri Judge of Tenperah: 
dated the lst April 1865, affirming a 
decision passed by the Principal Sudder 
Ameen of that District, dated the 29th 
July 1864, ; 


Doorga Persbad Pal Chowdhry and others 
(Plaintifis) Appetiants, i 
versus 


Jogesh Prokash Gungopudhya and others) 
(Defendants) Respondents. 


Baboo Oomesh Chunder Banerjee for 
Appellants. x 


Mr. R. T. Allan and Baboos Mohendro ' 
Lat Shoħhe and Tarucknath Dutt for 
Respondents. 

No sult will lie to set aside the sale of an estate 
execution of a decree for ariears of rent at enhan 
rates according to a prior decree for enhancemen 
subsequently ieversed on special appeal, on th 
ground of want of notice of the suit for arrears o 


rent,” ə 

THis is a suit to get aside the sale of 
tenure, Talook Mooktaram Sein, sold for 
arrears of rent under Section 105 of Act X 
of 1859. 

The facts, as stated by the appellants’ 
(plaintiffs’) vakeel are as follow :~The now 
defendants had obtained a decree for the 
enhancement of the rent of Talook Mookta- 
ram Sein in which the rent was fixed at 
rupees 570-11-8. 

From thia decision, the now plaintiffs 
appealed to the Judge who confirmed the 
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decision, and subsequently he appealed 
specially to this Court, 

Pending those proceedings, the defendant 
brought a suit for arrears of rent, and recov- 
ered a decree atthe enhanced rate on the 
4th of June 1862, in execution of which the 
talook was sold and purchased by the now 
defendant on the 10th of July 1863. 

' The special appeal from the first decree 
was heard before this Court on the 7th of 
September 1863, when the decision of the 
Lower Courts was set aside, and the case 
remanded for trial. 

On the 10th of July 1864 the plaintiff 
brought this suit to set aside the sale, alleg- 
ing that he had no notice of the suit for 
arrears of rent. 

We think it clear that the Lower Courts 
were right in dismissing the suit. The now 
plaintiff had his remedy under Section 58 
of Act X to apply to set aside the judgment 
within 15 days after the process for 
enforcing the judgment was executed, if the 
story he now sets up is true. He might 
have paid the money into Court, or applied 
to stay the proceedings in the second suit 
pending the appeal in the first. He had no 
right to hold back and pay nothing; and 
baving done so he must take the conse- 

«quence. As it is, the decree became final, 
nd the sale under it was perfectly regular. 
A'nd, although the defendant is not in the 

ition of a purchaser without notice of the 
roceedings in the suit, we think he hasa 
erfectly valid title to the property he has 
ught. We dismiss the appeal, with costs 

d interest. 


The 6th December 1865. 
Present: 


he Hon’ble H. V. Bayley and E. Jackson, 
Judges. -° 


ectment of BRyot holding under 
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spectively the 6th, 11th, and 12th January 
1865, 


Ghunshyam Singh and others (Plaintiffs) 
Appellants, 


VETSUS 


Runjeet Singh and others (Defendants) , 
Respondents. 


Baboo Bungsheedhur Sein for Appellants. 


Messrs. R. E. Twidale and C. Gregorysfor 
Responden ts. 

Where several co-parceners hold a joint property 
without a butwarah, and there is no a rok 
ao oreng some of the co-parceners in such joint pro- 
perty to admit a tenant without the consent of the 
others, the tenant’s admission by, and possession under, 
some of the co-parceners only are illegal, and he is 
Hable to be ejected. 

Tree seven special appeals will, it is 
admitted before us, be governed by one and 
the same decision in this Court. 

Plaintiffs sned in this case to recover 
possession of certain lands under Clause 6 
Section 23 Act X of 1859, on the allega- 
tion that they held the same under an 
authority granted by certain co-sharers of 
the defendanta who had ejected them. 

Defendants’ case was that the proprietor- 
ship was an ijmalee or joint one; that 
without the consent of all the co-parceners, 
plaintiffs had no right to hold on the sanc- 
tion of merely some of the co-parceners ; and 
that defendants had, therefore, legally ejected 
plaintiffs as trespassers. 

The first Court (the Collector’s) holding 
that one sharer could not eject a ryot to the 
detriment of other sharers, and, finding 
plaintiffs in possession under some of the 
shurers, gave plaintiffs a decree. 

On appeal the Judge reversed this order, 
holding that, as the co-parceners held a joint 
property of which no duly made butwarah 
could be shewu or was alleged, and as no 
special custom was adduced giving to those 
co-parceners who admitted plaintiffs as tenants, 
a right to do so in an iymalee or joint 
tenure without the consent of all the other 


some of the co-parceners in a joint | co-parceners, plaintiffs’ possession was illegal. 


property. 


ases Nos. 2131 to 2187 of 1865 ander Act 
X of 1859. 


Special Appeals from a decision passed by 
Mr. H. &. Madocks, Officiating Judge 
of Bhaugulpore, dated the 13th May 
1865, reversing the decisions passed by 
the Collector of that District, dated re- 


The Judge consequently dismissed the plaint- 


| iff’ sult, 


Plaintiffs now appeal here, repeating that, 
as they were in possession under some co- 
parceners, this was a sufficient possessory 
title to prevent their being ejected as they 
were by defendants, and to make the eject- 
ment illegal. 

We are not shewn, and are not aware of 
any authority of law for such a contention. 
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On the contrary we have only to say that 
we consider the reasoumg and the decision 
of the Judge pertectly correct. 

We accordingly dismiss these seven spe- 
cial appeals with cools. 





The 6th December 1865. 
Present: 


The Hon’ble W. S. Seton-Kurr and G. 
Cumpbell, Judges. 


Decision in Act X of 1859 case (Affect 
of, on Civil Court). 


Case No. 1922 of 1865. 


Special Appeal from a decision passed by 
Mr. F. L. Beaufort, Judge of the 24- Per- 
gunnahs, dated ths 29th April 1865, re- 
versing a decision passed by the dloousiff 
of that District, dated the 31st August 
1863. 


Woomesh Chunder Sootee and others (Plaint- 
if») Appellants, 


Derses 


Ram Chunder Mowree und others (Defend- 
auts) Respondents, 


Baboo Kalee Kishen Sein for Appellants. 


Baboo Kishen Succa Mookerjee for 
Respondents, 


A decision inan Act X of 1859 case is binding 
on a Civil Court. 

Tars case was remanded because the 
Judge did not seem to have considered the 
effect of a former decision of the Judge of 
the sume Courtin an Act X suit, aud he 
was desired to consider the legal effect of 
that decision which the plaintiff alleged to 
be a pre-adjudication in his favor. o. 

The Judge las again dismissed plaintiff's 
suit. 

We think he is. wrong in saying that a 
decision in an Act X case is not binding on 
a Civil Court, An Act X Court is now a 
regular Court. All questions involving 
title are appealable to the Judge, and the 
case under discussion was appealed to the 
Judge. But the present Judge is right in 
saying that the plamtiffs Act X suit for a 
potialh was dismissed, nor was any issue 
expressly found in plaintiffs favor. There- 
fore, there is certainly no pre-adjudication in 
favor of plaintiff binding on the present 
Judge, although we could have wished that 
he had ‘more particularly alluded to the 
opinions favorable to the present claim of 
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the plaintiff contained in the judgment of 
his predecessor. 
of those remarks is not to bind him, and he 
finds the facts against plaintiff, the appeal 
is dismissed with costs. 


As, however, the legal effect 


The 8th December 1865. 
Present : 


The Hon'ble L. S. Jackson and J. B. 
Phear, Judges. 


Appeal—Suit for rent: below 100 Rs., 


Case No. 2360 of 1865 under Act X of 
1859. 


Special Appeal from a decision passed by 
Mr. C. E Lance, Judge of Backer- 
gunge, dated the 80th May 1865, revers- 
ing a decision passed by the Officiating 
Deputy Collector of that District, dated 
the 14th January 1865. 


Futeek Chunder Gooho (Plaintiff) 
Appellant, 


VETSUS 
Mungul (Defendant) Respondent. 


Baboo Oomesh Chunder Banerjee for 
Appellant. \ 


i 
Baboo Greeja Sunkur Mojoomdar for 
Respondent. K 

The misapprehension by the Deputy Collector df 
the value and character of the documentary evi len 
befois him, is not one of the contingencies on th 
happening of which the Collector’s decision in a suig 
for rent below 100 R~. caases to ba final, and becomes 
open to revisiou. In such a case the appeal hes to 
the Collector and not to the Judge. 

Turis was a suit brought before the De 
puty Collector for grrears of rent amountin 
together with interest, to the sum of 38 
rupees 8 annas. <A third party interven 
under the provisions of Section 77 of Act 
X of 1859. The Deputy Collector gave 
decree in favor of the plaintiff, declarin 
tha he bad made out a prima facie cas 
and that the intervenor had failed to estab 
lish the fact of receipt of rent according 
the terms of Section 77. The dofendan 
appealed to the Judge against this decision, 
and the Judge reversed it on the ground 
that it was not supported by any legal evi- 
dence. 

On special appesl the plaintiff urges that 
the Judge hnd no jurisdiction to hear the 
appeal, inasmuch as the amount sued for 
is less than 100 rupees, and the Deputy 
Collector’s judgment did not involve the 
determination of any such question as would 
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The 28th November 1865. 
Present: 
The Hon’ble W. S. Seton-Karr, Judge. 


| Appeal (Petitions of)—Time for pre- 
l senting. 


Queen versus Sreemutty Surno. 


Committed by the Joint Magistrate, and 
tried by ihe Sessions Judge of Midnapore, 
on a charge of Attempt to Murder. 


i 


Petitions of appeal to the High Court must be 
| presented within 60 days. 
| Tms is the third case to-day in which I 
find that the appeal was presented beyond 
time. The Jail Darogha’s endorsement bears 
date the 9th of October, or more than 
|2 months after the trial. The date of 
| writing the petition is certainly the 27th 
of September, but the law (Section 415) 
| anys that petitions must be presented within 
ixty days, and the petition should thus have 
een presented to the High Court, or to 
e District Court, within that time, or, at 
rate, filed before some authority or 
er, within sixty days. 









The case besides seems a perfectly clear 
ne. 


Appeal rejected. 


The 5th December 1866. 
Present $ 


e Hon’ble F. B Kemp ande W. S. Seton- 
Karr, Judges. 


dultery (Compounding of)—Proof 
of Marriage of Woman—Charge by 
Eusband. 


Queen versus G. R. Smith. 


Committed by the Magistrate, and tried by 
the Sessions Judge of the 24-Pergunnahs, 
on u charge of Adultery. 


| ‘The offence of adultery may be compounded. 
In proceedings founded-on a charge of adultery 
strict proof is necessary of the marriage of the 
woman with whom adultery is alleged, and the 
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charge should, be inst tuted 


Kemp, J.—Tux prisoner has been convict- 
ed of adultery nuder Section 497—Sentence 
one year’s rigorous imprisonment. 


This conviction cannot stand, for there is 
no proof of the murriuge of the woman with 
whom it is alleged that the prisoner had 
sexual intercourse. In proceedjngs founded 
on & charge of adultery, strict proofef a 
marriage is always required. 


There is alao another flaw in this case. 
The charge has not been instituted by the 
ostensible’ husband of the woman (Section 
177 Code of Criminal Procedure); on the 
contrary he formally withdrew his charge, 
and intimated that he had received fall atone- 
ment from the prisoner. 


The offence of adultery may be com- 
pounded (see Illustration D Section 214 of 
the Indian Penal Code). 

I would acquit the prisoner. 


The pn- 


pers must be laid before Mr. Justice 
Seton-Karr. 
Seton-Karr, J.—I concur with Mr. 


Justice Kemp. 


In my opinion there has been a most 
needless exposure, and a most unnecessary 
trial. The offence of adultery, even admit- 
ting that it had been committed in this case, 
is expressly mentioned as one which may be 
compounded (see the Illustrations to Section 
214 of the Penal Code), 


Looking to the situation of the parties. to 
the time und manuer of the alleged offence, 
to the formal withdrawal of the complaint 
in the Magistrate's Court by the hnsband, 
who said that the accused had given him 
ample atonemeut, and fo all the circum- 
stances, I think the Sessions Judge should not 
have brought on the trial as he did ; no gain 
to public justice or public morality was to 
be expected from thus forcing the parties into 
Court, but the very reverse. 


It may be quite true that the final disposal 
of this case did not rest with the Magistrate ; 
but as the person said to be injured wished 
to withdraw the charge, he should have been 
permitted to do so. 


The prisoner is released. 
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The 5th December 1865. 
Present: 


The Hon'ble F. B. Komp and W. S Seton- 


i Karr, Judges, 


Culpable Homicide not amounting to 
' Murder. 


' Queen versus Soumber Gwala and others. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Bekar, on a charge 
of Culpable Homicide not amounting to 
Murder. 


The Judge having convicted the prisoners of culpa- 
ble homicide not amounting to murder, after having 
found that the act by which death was caused was 
undoubtedly dons with the intention of causing such 
bodily injury as was likeiy to cause death, the con- 
viction was quashed as illegal because inconsistent 
with the finding, and a new trial ordered. 


Kemp, J.—Tuaxse three prisoners, of the 
aheer or cow-herd caste, have been convicted 
by the Sessions Judge of Behar of the of- 
fenee of culpable homicide not amounting to 
murder—Sentence 10 years’ rigorous impri- 
sonment, commuted to transportation under 
Section 59 of the Indian Penal Code. 


The Sessions Judge observes that the 
offence committed by the prisoners is oul- 
pable homicide not amounting to murder, “ the 
act by which death was caused having un- 
doubtedly been done with the ‘intention’ of 
causing such bodily injury as was likely to 
cause deuth.” How, on the face of this finding, 
the Sessions Judge convicts the prisoners 
of culpable homicide not amounting to mar- 
der, I cannot understand. Taking the Sessions 
Judge’s own account of the case, it is clear 


that the prisoners allowed their cattle to | 


trespass) on the deceased’s field; he very 
naturally remonstrated, and was abused for 
his pains, the prisoners tauntingly telling 
him: that they would test the watch he kept 
over his crop at another opportunity. At 
night, while the deceased was asleep on a 
raised plat-form im his. fleld, the prisoners 


and others, without. n word, attacked him 
with heavy sticks, and cruelly mauled him. 
On his saying that he knew them, they 
again set upon him. The man died from 
the effects of these injuries, The Medical 
Officer deposes that the body of the deceased. 
Was covered with lacerated and contused 
wounds. All these facts the Sessions Judge 
fully admits, and he describes the beating as 
“shameful,” and yet he convicts of culpable 
homicide not amounting to murder. 


There are no circamstances shewing that 


the prisoners received any provocation ; on | 


the contrary premeditation may be fairly 
presumed from their acts and conduct. In 


short, there is no extenuating circumstance, | 


nothing to bring the offence within any one | 


of the Exceptions which reduce their crime 
from murder to culpable homicide not 
amounting to morder. The finding and sen- 
tence of the Sessions Judge do not meet the 
offence of which the prisoners have been 
guilty, and the conviction is illegal. 


As a Court of revision, I would direct that 


a new trial take place. The indictment must | 


be amended, and the prisoners must be called 
upon to plead to the graver offence of ‘“mur- 
der” under Section 802 of the Indian Pen 
Code, The accused may be permitted to re 
call and examine any witnesses for the pr 
secution who may have been examined in the 
first trial; after this is done, the Sessio 
Judge will pass a legal sentence. 


The papers must be laid before Mr. Jus- 
tice Seton-Karr. 


Seton-Karr, J.—I1 concur ; the prisoners 
being the aggressors, go away at 4 P.M 
and return 6 hours after 10 P M or so, au 
deliberately set upon the deceased, 


p 
There can be no pretence of want of pre- 
meditation, heat of passion, or sudden 
quarrel, so as to bring the charge down’ to 
less than maerder, What the evidence dis- 
‘closes is murder‘and nothing less. 
i 


The prisoners must be called on to plead 
‘to the graver charge, and; I think, under 
| Section 405 of the Criminal Procedure Code, 
‘that we ought to order a new trial, and 
“that all' the witnesses should be re-exa- 
mined. i 


The.late trial. is quashed. 7 ve at sue. a 


1 










1865.1 Criminal 
Distinction between issue and ser« 
vice of Summons, and the proper 
mode of serving a[Summons on a 
Witness. 
No. 996. 


From the Registrar of the High Court, 
` c, dated Calcutia, the 11th Novem- 
ber 1865, ) 
. (Criminal Side). 
; Present: 
The Hon’ble C. B. Trevor, G. Loch and 
= H. Y. Bayley, Judges. 


Sır, —I am directed to acknowledge the 
receipt of your letter No. 117, dated the 
Sth July last, submitting, at the request of 
the Magistrate, copy of a correspoudence 
which has arisen’ between that Officer, the 
District Superintendent of Police, and the 
Superintendent and Remembrancer of Legal 
Affairs, regarding the distinction between 
isste and service of summons, and as to 

proper mode of serving a summons on 
a ‘witness; and, in reply, I am to commuani- 
ate to you the following observations of 
he Court. 








2. The Court agree with you that Chap- 
fer IV of the Code of Criminal rocedue 
 tefers solely to summons on parties charged 
la ith or suspected of offences ; that Sections 
and 69 of the Code prescribe the rules as 


e issue of the summons, and Sections 70, 
nd 72 as to the service of the same, and 


ection 75 enacts that the service relat- 
A a summons and its issue contained 
C pter IV are applicable to any sum- 
, he ssued under the Act, an enactment 
tni\ch jlearly refers to a summons issued on 
ma ‘accused party under Section 179 or 248 
ot 275, but which does not relate to the 
service of a summons upon a’ witness. This 
process must be governed, not by Sections 
70, 71, and 72 of the Code of Criminal Pro- 
cedure, but by Sections 187, 254, 264, and 
275 of that Code, according to which’ the 
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witness must either be served personally 
with the service, or it must be left for him 
with some adult member of his family resid- 
ing with him. 

8. The Court desire me to add that 
service by the fixing of a copy of the sum- 
mons on same conspicuous part of the 
house is inadmissible ; but that, if a warrant 
be issued under Section 188 to compel the 
attendance of the witness, and the warrant 
cannot be served, a proclamation mayyun- 
der Section 189, be affixed on the absentee’s 
house, and, on his not attending, an attach- 
ment of his fixed property may take place, 
and the provisions of the above two Sec- 
tions are applicable to sases triable by Ma- 
gistrates and subordinate Courts. 


Fines inflicted for offences punish- 
ablo under other Laws than the 
Penal Code are not within the pro- 
visions of Section 70 of the Code 
tnless specially extended thereto. 


No. 1059. 


From the Registrar of the High Court, &c., 
dated, Calcutta, the 27th November 1865. 


(Criminal Side). 
Present: 


The Hon’ble C. B. Trevor, G.- Loch, and 
H. V. Bayley, Judges. 


Srr,—I as directed to acknowledge the 
receipt of your Tabular Form, in which you 
refer the question from the Magistrate, as to 
whether a fiue, imposed under “any special 
or local law” (referred to under Section 21 of 
the Code of Criminal Procedure) is subject to 
the operation of Section 70 of the Penal Code, 
and can be levied any time within six years, 
notwithstanding thet the prisoner has suffer- 
ed the term of imprisonment to which he 
has been sentenced in default of payment of 
the fine ; and, in reply, to state that the 
Court consider the view taken by you to be 
correct. 

G 


8 Criminal 


THE WEEKLY REPORTER. 


Letters. [Vol. IV. 





2. ' The fine alluded to in Section 70 of 
, the Penal Code is one of the punishments to 
which offenders are liable under the pro- 
visions of Section 53 of the Penal Code, and 
the offender therein alluded to as a person 
who has done “anything made punishable 
under the Penal Code” (see Section 40). 
It seems clear, therefore, that Section 70 
refers exclusively to cases which have been 
dealt with under the Code, and that fines in- 
flicted for offences punishable under other 
jaws are not within the provisions of that 
Section unless its operation be specially ex- 
tended thereto. 


Wotes made by a Police Superin- 


tendent. 
No. 1069 


From the Registrar of the High Court, &c., 
dated, Calcutta the 29th November 1865. 


(Criminal Side). 


Present: 


The Hon’ble C. B. Trevor, Judge. 


-‘Srr,—In acknowledging the receipt of 
your letter No. 210, dated the 31st ultimo, I 
am directed to inform you that the Court, in 
the 7th paragraph of my letter to your 
address No, 816, dated the 19th August last, 
only intended to point out to you that the notes 
made by a Police Superintendent should not 
be looked at by him in order to refresh his 
memory until they had been verified, that 
he might then refer to them and give evi- 
dence on the point entered in them; but the 
notes themselves, by being used to refresh 
memory, do not thereby become evidence ; 
and neither under Section 145 of the Code 

-of Criminal Procedure, nor under Section 45 
of Act Il of 1855, should they be received 


and looked at by you as such, as seems to 
have been the case in the trial of Gopal alias 
Junglee, which gave rise to the Court’s re- 
mark The notes are simply allowed with 
a view of refreshing the memory of the 
person whose statement alone is evidence, 
and, as such, they may be seen by the accus- 
ed parties’ vakeeel, and he may cross-examine 
witnesses upon them in order that his client: 
may have the benefit of the witness re- 
freshing his memory by every part of 
them. 


2. Iam desired to request your attention 
in fature to the instructions contained in the 
foregoing. 


How Police records to be evidence 
against an accused — Magistrate 
not bound to file any document 
alluded to in his grounds of com- 
mitment. 

No. 1092. 


From the Registrar of the High Court, &c., 
dated Calcutta, the Tih December 1865. 


(Criminal Side). 
“Present: i 


Ths Hon’ble C. B. Trevor, G. Loch, ‘and’, 
H. V. Bayley, Judges. 


Sır, —I am directed to acknowledge the 
receipt of your letter No. 460, dated the 21s¢ 
September last, in which yon request the, 
Court’s opinién as to whether the Magistrate Y 
and District Superintendent of Police are ', 
bound to send for the perusal of the Ses- 
sions Judge, such Police records ns he may 
call for ; and whether the Magistrate is or is 
not bound to file any document alluded to in , 
his grounds of cémmitment ; and, in reply, to 
answer both these questions in the negative, 

2. The Court are of opinion that the - 
Policerecords are not evidence against an 
accused party ; that you should summon the 
Police Officer with the daily record of his 
proceedings kept under Section 154 of the 
Code of Criminal Procedure ; you should then 
examine him as to the matter you require to 
elicit, giving him an opportunity after the 
record has been proved to be what it is 
represented to be, and, if it be necessary, to 
refresh his memory by looking at it, and to 
tell the Court what it contains. The Po- 
liceman’s statement will then be legal 
evidence, and the cbject of the Court will 
then be fully gained. f 


\ 


^- 
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inference that the Statute was meant to apply 
to no other persons than those who were 
liable to the jurisdiction of the Court of 
Calcutta, to which the last Clause makes a 
considerable addition. 

Therefore, looking at this Act of Parlia- 
ment altogether, their Lordships have not 
any doubt what the object of that Statute 
Was : it was only to apply the law which 
had been lately enacted in England, as to 
an offence partly committed in one part and 
completed in another, to the East Indies, 
and not to make a new enactment rendering 
persons liable to punishment for a complete 
offence, who would not have been Hable 
before. If the result of our decision should 
be, that these appellants are to escape from 
justice, we shall regret it; but that isa 
matter which cannot influence our judgment. 
If the Mofussil Court has no jurisdiction 
now, by virtue of the East India Company’s 
Regulations, to dispose of this case, they 
must escape justice ; but, we are not, in any 
way, to alter or construe differently the rales 
of the Criminal Law in consequence of the sup- 
posed justice of a particular case. The rule 
is, ‘that that law is to be strictly construed ; 
and go construing it, or even without that 
strictness, the construction of this 456th 
action appears to us to require us to pro- 
ounce in favor of the appellants. 









The 2nd February 1858, 
Present: ° 
he Judge of the High Court of Admiralty, 
Lord Justice Knight Bruce, the Chancel- 
lor of the Duchy of Cornwall,*and Sir E. 
Ryan. 


imitation (Regulation IF. 1803 Sec- 
tion 18 Clauss 3)—OConstruction of— 


insanity. 


n Appeal from the Sudder Dewanny 
Adawlut of Agra. ° 


Troup and Solaroli 
versus 
The E. I. Company. 
The Hon’ble Mrs. Dyce Sombre 
VETSUS 


The E. I, Company. 


The words “ other good and sufficient cause,” in 
Clauss 3 Section 18 Regulation IL 1808 of the 
Bengal Code, include Insdnity, whether there has 
been or is a Commission of Lunacy or the hke, or not ; 
and the word “ precluded” in the same Clause does not 
mean precluded during the whole term of 12 years 


THE WEEKLY REPORTER. 


111 


Council. 





or merely at its commencement, but means in effect 
precluded during any part of it, 

In computing the 12 years’ period of imitation, 
there should not be reckoned any time elapsing while 
the person for the time being entitled to seek redress 
was not free from disability. 


THe question, or the main question, 
raised by these appeals is of the trae con- 
struction of a passage contained in the ard 
Clause of the 18th Section of the Bengal 
Regulation, No. II of 1803, as, with re- 
ference to the undisputed facts, affecting 
or not affecting the suits brought by the 
appeals before us. I say the “undisputed 
facts,” for the facts disputed ore, in the 
view taken by their Lordships, not, for any 
present purpose, material. 

The Clause is thus worded:— 

“That. after the period of twelve years shall have 
elapsed from the date of the cession of the Provinces 
ceded by the Nawab Vizier to the Honorable the English 
East India Comoany, the Courts of Adawlut are prohi- 
bited from hearing, trying, or determining the merits of 
any Civil suit wh«tever, if the canse of action shall have 
arisen at a period being twelve years antecedent to the 
date on which the petition for the institution of such 
suit shall be presented to the Court ; unless the com- 
plainant can show, by clear and positive proof, that 
he had demanded the money or matter in question, 
and that the defendant had admitted the truth of the do- 
mand, 01 promised to pay the money, or that he direct- 
ly referred his claim, within that period, to the matter 
in dispute, toa Court of competent jurisdiction, or 
person having authority, whether local or otherwise, 
for the nme being, to hear such complaint and to try 
the demand ; and shall assign satisfactory reasons 
to the Court why he did not proceed in the suit ; or 
shall prove that, either from mage or other good and 
sufficient cause, he was precluded from obtaining 
redress : Provided, however, that 1t shall not be com- 
petent to rhe Ziliah Courts, under the powers vested 
in them by this Clause, to hear, try, or determine 
the merits of any Civil suit whatever, if the cause 
of action shall have arisen previous to the 10th day 
of November 1801, tho date of the cession of the 
Provinces ceded by the Nawab Vizier to the Honor- 
able the English Kast India Company.” 

The appeala are against judgments of 
the Sudder Dewanny Adawlut Conrt of 
Agra, affirming judgments of the Zillah 
Court of Delhi, which, in two Civil suits 
iustituted against the respondents by plaint 
in the Civil Court of the Principal Sudder 
Ameen at Delhi, and transferred thence to 
the Zillah Court of Delhi, gave effect to so 
much of their defence in each cage as, found- 
ed on the Clause that I have read of the 
Regulation, was analogous to what in 
England is called a plea of the Statute of 
Limitations. The residue of their defence, 
therefore, did not—the “merits” did not— 
in either Court receive any determination. 

The suits were inatituted in the year 
1848; the original plainuff having been 
David Ochterlony Dyce Sombre, a person of 
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mixed European and Asiatic descent, who 
had become insane some years before, and 
the Committee of his Estate under a Com- 
mission of Lunacy, issued against him in 
England, where D. O. Dyce Sombre passed 
some portion of his life after the year 1836, 
the year in which the alleged causes of 
action in suits took place He was living 
when each of the judgments was pronounced, 
but died in the year 1851 ; and some time 
after that event, the suits having been com- 
menced in respect of property, moveable and 
iinmeveable, in the North-Western Provinces 
of India, which he, before hia lunacy, and 
the Committee for him after the Commission, 
claimed against the respondents. The pro- 
ceedings were revived by the present appel- 
lants, the representatives respectively ef the 
lunatic after his death, as to the lands and 
goods in litigation—an amount of property, 
together, of considerable extent and value ; 
all which had been in the possession of a 
wealthy Begum called Sumroo, who resided, 
and was, nominally at least, a kind of small 
Sovereign, at Sirdhanoa in those Provinces, 
and died there at an advanced age in the 
year 1836. 

D. O. Dyce Sombre seems to have stood 
towards her in the relation of an adopted 
son, or in an analogous position, and suc- 
ceeded to the bulk, at least, of her riches. 
That bulk included, as he said and insisted, 
the lands and moveables in dispute, of 
which, indeed, or some at least of which, 
she appears to have made, or, so far as 
within her power, made to him a donation, 
or donations, in her lifetime ; and he seems 
to have had them, or some part of them at 
least, in his possession, accordingly, before 
and at the time of her deceuse. Soon after 
that event, and in the same year, 1836, the 
respondents claiming the property in con- 
troversy of both kinds (the moveables at 
least, or some of them, having been in her 
own possession when she died), seized it; 
we do not say with violence, but seized it: 
asserting and acting upon their alleged right 
in the most practical mauner. They have 
never relinquished the property thus rightfully 
resumed (as the respondents say), or, as the 
appellants say, wrongfully taken. 

D. O. Dyce Sombre never submitted to 
this, except that he instituted no suit. He 
objected, remonstrated, memorialized, re- 
presented himself as unjustly treated ; but, 
whether wisely or otherwise, did not resort 
to a Court of Justice. It was the Com- 
mittee of his Estate, I repeat, that, in the 
year 1848, did go, using both their namos, 
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D. O. Dyce Sombre was at Sirdhana, we 
believe, when the Begum died; was then, 
we also believe, upwards of 21 years, of age ; 
and (as for every present purpose it must 
be taken) was, at that time, neither insane 
nor under any other disability, a state of 
things which mast be deemed to have conti- 
nued uninterruptedly for several years next 
after her death, except as to his residence. 
He probably remained at Sirdhana for some 
weeks at least next following her decease, 
and in Asia during the whole of the year 
1836, and part, at least, of the year 1837. 
He came to Europe between the end of the 
year 1836 and the end of the year 1841; 
and probably never was again in the Enst 
Indies. The Commission of Lunacy issued 
in the year 1843. He was found uuder it to 
have been a lunatic from some time in the 
year 1842. The Commission of Lunacy was 
never superseded, and we must, for the pur- 
pose of the appeals, consider it as clear and 
admitted that, from a time previous to the 
end of the year 1842, and thenceforth con- 
tinually to his death, he was an insane per- 
son, The acts of which the plaints, the 
suits, complained, were done in the year 
1836. It was in that yeur that the respond- 
ents took that possession of the disputed 
property of euch kind, which, alleged b 
those proceedings to be wrongfal, was th 
grouad-work of the suits. 

And we as,ume that possession to hava 
been taken, and those acts to have been done 
before August 1836, while it was in August 
1848, and not before, that the plaints 
were filed. ‘Rhe respondents, on this ground, 
by their answers to the plaints, set up the 
8rd Clause of the 18th Section of the Bengal 
Regulation Wo. IE of 1803 (already men- 
tioned), as barring the suits. They set up 
also other defences, valid or invalid, just or 
unjust, with which we are not at present 
concerned. The Zillah Judge, considering 
the limiting Regulation to apply to the cases, 
dismigsed the plaints for that reason in the 
year 1849, and his opinion was affirmed on 
appeal in the year 1850, by the Sudder 
Dewanny Adawlut Court at Agra; from 
which judgment, in each instauce, the ap- 
peals now before us have been brought. 

The representatives of D. O. Dyce 
Sombre, being by revivor, as I huve said, 
the appellants, allege with truth that the 
acts of which the plaints complained, and 
for which they sought redress, having been 
done in the year 1886, were, therefore, done 
less than eight years before the time of 
issuing the Commission of Lunacy, and less 
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than seven years before the commencement 
of that state of insanity in wuich D. O. 
Dyce Sombre, as I have also said, was con- 
siaually from some time in the year 1842 
until his death, And the only question that 
“ve can, or at least need, now decide is, wle- 
kher, in that condition of circumstances, the 
alleged bar is effectual—whether such a bar 
bas taken place. Their Lordships think not. 
Those words of the Clause of the Regula- 
don upon which the controversy mainly or 
altogether turos, are, * shall prove that, 
‘ither from minority or other good and 
sufficient cause, he was precluded from ob- 
maining redress ;’’ words the last four of 
which are especially remarkable, and which, 
»f course to be construed not without refer- 
ance to the context, seem to their Lordships 
wf difficult interpretation, nor are they sur- 
wrised that the meaning should have been 
siewed differently by different minds. 
But we conceive that “other good and 
sufficient cause’ must include insanity 
whether there have been or be a Commission 
sr Commifteeship, or any analogous measure, 
wt not); and that the word “ precluded,” 
which must necessarily be understood as 
eferring to some time or period, does not 
ee “precluded” during the whole of the 
erm of twelve years, or merely at its com- 
mencement, but means, in effect, “ preclud- 
p during any part of it. The conclusion 
tt which we have arrived on the subject, is 
her, therefore, that reached by the Sud- 
r Courts of Bengal in analogous cases, 
n that of the Zillah Court of Delhi and 
Sudder Court of Agra, in the present. 
ose two Courts, it is right to add, having 
ted; or intended to act, conformably to the 
irit of former decisions of Courts within 
o North-Western Provinces, in holding, aa 
ey did, on the hypothesis of twelve years 
d more, from the time of the accruing of 
cause of action, in each case, having 
psed before either plaint was filed, and 
O. Dyce Sombre having been in the 
rth- Western Provinces, and under no dis- 
ility when each cause of action accrued, 
d for a considerable period afterwards, and 
aving been a free man, of sound mind, until 
yme time in the year 1842, and the Com- 
mittee of his Estate in the Lunacy having 
æn appointed to that office in the year 1844, 
iat the question under the Regulation was 
abstantially whether the lunatic and his 
state (ao to speak) had been guilty of negli- 
ence, had not exhibited reasonable and due 
tigence in prosecutiog the claims ; and the 
Yelhi and Agra Judges, being of opinion 
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that that question ought to be answered 
against D. O. Dyce Sombre and his Com- 
mittee, decided accordingly. Their Lord- 
ships are of» opinion, with the Bengal 
Sudder Courts, that the meaning and isten- 
tion of the framers of the Regulation are 
shown by it ‘to have beeu that, in computing 
the twelve years mentioned in it, there 
should not be reckoned any time elapsing 
while the person, for the time being entitled 
to seek redress, was not free from disability. 
Here, if we are right, the appellants are dbr- 
tainly clear of the Regulation, and the time 
between the commencement of D. O. Dyce 
Sombre’s lunacy, in the year 1842, and his 
death, cannot count against him or the ap- 
pellants. The suits having been instituted 
in the year 1848, were, therefore, in their 
Lordships’ judgment, as effectually institut- 
ed as if they bad been so in the year 1844 ; 
their Lordships considering themselves 
bound to give effect to the language of the 
Regulations as they interpret it,--langnage 
very different from that of the English 
Statute Law on such subjects. They deem it 
right to say, in addition, that had they, with 
the Courts at Delhi and Agra, considered it 
to be properly under the Regulatiov, a 
question of judicial discretion whether in 
the circumstances of the particular cases, or 
either of them, to bold the platnts or actions, 
or either of them, barred, their Lordships 
would have been disposed to think the re- 
spondents wrong on that point also, 

Their Lordships do not consider it neces- 
sary to intimate an opinion as to any other 
point raised in the argument of either appeal, 
nor do they wish to be understood as sug- 
gesting that, if D. O. Dyce Sombre had in 
the year 1844 recovered from hia insanity, 
had without any re-lapse or interruption con- 
tinued a sane man from that time until his 
death, and lived, in fact, until some time in 
the year 1852, und had in that year institut- 
ed agaiast the respondents suits such as those 
instituted in 1848, mutatis mutandis, and 
the suits of 1848 had not existed, the suits 
of 1852 would not have been effectually 
barred by the Regulation. As matters, 
however, are, their Lordships, on the grounds 
that have been stated, hold that the judg- 
ments under appeal should be reversed, and, 
with that reversal, the whole matter remit- 
ted ; the respondents paying the Indian costs 
so far as occasioned by the defence on the 
ground of lapse of time founded on the Re- 
gulation, and the cost of the appeals to Her 
Majesty, to whom the Committee will report 
accordingly. 
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The 5th February 1858. 
Present: 


Lord Justice Knight Bruce, Sir E. Ryan, Lord 
Justice Turner, and Sir W. H. Maule. 


Wills (of Hindoos)—Construction of. 
On Appeal from the Supreme Court of 
. Calcutta. 
Soorjeemoney Dossee 
versus 
Denobundoo Mullick. 


Principles laid down for construing the Will of a 


Hindoo. 
Where the father of a joint Hindoo family by 


Will left his property to five sons in equal shares, 
with a proviso that, inthe event of any of the sons 
dying without a son or a son’s son, the share of 
the decensed co-sharer should go over to the survivors.— 
Hep that in the absence of express declaration or 
necessary inference by the testator that the sons , 
should continue a joint family, and that the share | 
of the income of a deceased co-shmer should go 
over with the principal to the survivors, such an 
intention conld not be imported into the Will, but 
that the widow of the deceased co-sharer was entitled 
to her hushand’s share of the income whith accrued 
dunng his life-time. 

Sresmurry Soorsemoney Dosser, the 
appellant in this case, is the widow and per- 
sonal representative of Surroopchander 
Mullick, who was one of the five sous of 
Bustomdoss Mullick, the testator in the 
causo out of which the appeal arises. Bus- 
tomdoss Mullick by his Will, dated the 8th 
March 1841, made the dispositions contained 
in that instrument. He died on the 10th 
March 1841. Surroopehunder Mullick sur- 
vived him ; but afterwards died on the 25th 
November 1847. On the 20th August 
1855, the appellant filed her bill in the 
Supreme Court of Judicature at Fort Wil- 
liam in Bengal against the respondents, 
who are, or represent, the four other sous of 
Bustomdoss Mullick, claiming to be entitled 
to one-fifth of the income which arose from 
his estate in the interval between his death 
and the death of Surroopchunder Mullick, 
and to one-fifth of the accumulations made 
from that income. This bill was met by 
demutrers for want of equity, and us to some 
of the parties upon other grounds also ; 
which, however, were not insisted upon in 
the argument before us, Upon the argu- 
meut of these demurrers they were allowed 
by the Supreme Court, and the appeal be- 
fore us is from the orders by which they 
were allowed. Tho decision having been 
made upon demurrer, it must, of course, 
depend upon the allegations of the bill, 
whether it ought to be upheld or not, 


[ The Bill was here stated. | 


The case, therefore, which is made by this 
bill is that the income of the estate of Bus- 
tomdoss Mullick, which accrued between the 
time of his death and the death of Surroop- 
chunder Mullick, was joint estate of the five 
brothers, and that the appellant, upon the 
death of Surroopchunder Mullick, became 
entitled to her share of that income. That 
the appellant, or the appellant and her 
daughters, would be go entitled if the income 
in question is not affected by the gift over, 
contained in the eleventh item of the Will, is 
not attempted to be denied ;’ but it is insist- 
ed on the part of the respondents that, by 
virtue of the gift over, the income passed 
with the principal to the four surviving 
brothers. 

This, therefore, is the question which we 
are called upon to decide. It is a question 
between the estate of Surroopchunder and 
the parties claiming under the gift over ;. 
and, as it seems to us, it must depend wholly 
on the construction of the Will. In deter- 
mining that construction, what we must 
look to is the intention of the testator. The 
Hindoo Law, no less than the English Law, 
points to the intention as the element by 
which we are to be guided in dererminibg 
the effect of a testamentary disposition ; nor, 
so far as we are aware, is there any maps 
ence between the one law and the other 
to the materials from which the intention i 
to be collected. Primarily, the words of th 
Will are to be considered. They convey th 
expression df the testator’s wishes ; but th 
meaning to be attached to them may b 
affected by surrounding circumstances, au 
where this ts the case those circumatauces 
no doubt, must be regarded. Amongst the 
circumstances thus to be regarded is th 
law of the couftry under which the Will i 
made, and its dispositions are to be carrie 
out. IPfthat law has attached tu particula 
words a particular meaning, or to a particu 
lar disposition a particular effect, it must b 
as-umed that the testator, in the disposition 
which he has made, had regard to that mean- 
ing or to that effect, unless the language o 
the Will or the surrounding circumstances 
displace that assumption. í 

These are, as we thiuk, tbe principles by 
which we ought to be guided in determin- 
ing the case before us; and we must first, 
therefore, consider what was the intention of 
this testator to be collected from the words 
of his Will. Now, there is here, in the first 
item of the Will, an absolute gift of one- 
fifth of all the testator’s property ‘to each of 
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his five sons; but in the llth item of the 
Will, in the event of any of the five sons dy- 
ing without a son or a son’s son, there is a 
gift over to such of the other sons or son’s 
sons as may then be alive. Upon the literal 
construction of these dispositions, what is 
given by the Ist item is, in effect, taken 
away by the Lith ; for, if full effect be given 
to the llth item, it would vest in contin- 
gency during the life of each son, whether 
his share would belong to him or to his bro- 
thers or nephews, depending upon whether 
he should die leaving a son or 4 8on’s gon ; 
but this construction cannot, of course, be 
admitted. To adopt it, would be to impute 
to the testator this inconsistency, that he 
intended at the same time to give absolutely 
and contingently. This cannot have been 
his meaning. He must have intended that 
those to whom he gave absolutely should 
have some enjoyment of that which he gave 
to them. That enjoyment could not be less 
than the enjoyment of the income of their 
shares. It was suggested, indeed, in the ar- 
gument before us, that the words ‘‘ the share 
that he has obtained of the immoveables and 
moveables of my estate,” would reach the 
income no less than the capital. But, inde- 
pendently of what has been already said, 
thig suggestion cannot, as we think, be 
wangintained, The Will of a testator must 
ma facie at least be taken to refer to 
Khat which is the subject of his disposition— 
Khe property which he has himself to give; 
aha if he has evinced his intention to give 
what property, very strong and clear language 
ust be required to countervail that inten- 
xijon, and subject the property which he has 
ce given to his further disposition, No 
‘uch intention can, as it appears to us, be 
Bicara from this Will ; and so far, there- 
fore, as the intention of this testator is to be 
ghtbered from the words whicle he has used, 

e think that we are safe in concluding that 

bs intention was, that his sons should, in 

y event, enjoy, daring their lives, the.in- 

me of their shares of his property. It is 

tisfactory to find that, in this respect, we 
ree in opinion with the Court whose jadg- 
ent we are called upon to review. 

Such, then, being the intention of the 
estator to be collected from the Ist and 
lith items of the Will, it is next to be con- 
sidered whether the other dispositions of the 

‘Will evince any different intention, and it 
does not appear to us that they do. They 
seem to relate only to the mode in which the 
restate is to be administered, and to the bur- 
whens to which it is to be subjected. 

if, therefore, we are to impute to this 


testator any intention different from that 
which is to be colleeted from the words of 
his Will, it must be upon the ground that 
there are extrinsic circumstances which dis- 
prove the expressed intention, and prove the 
different intention. The expressed intention 
ought, as we conceive, to prevail, unless the 
different intention be clearly demonstrated. 
We may doubt whether the testator really 
intended what his words import, but a Court 
of construction must found its conclusions 
upon just reasoning, and not upon mere gpe~ 
culative doubts. What, then, are the ex- 
trinsic circumstances upon the faith of whieh 
we are called upon to conclude that it was 
the intention of this testator that the income 
of his sons’ shares of hia property should not 
form part of their estates, but should go over 
with the principal of their shares. They are 
two: first, that this was a joint family, and 
that the sons were joint in estate; and se- 
condly, that by the Hindoo Law, where par- 
ties are joint in estate, the increment follows 
the principal. As to the first of these grounds, 
it does not seem to us at all to affect the queg- 
tion we are called upon to decide ; for, admit- 
ting the family :o have, been joint and the 
sons joint in estate, the right of any one of the 
co-sharers would not, ander the BRindoo Law, 
pass over, upon his death, to the other co- 
sharers ; it would be part of the estate of the 
deceased co-sbarer, and would devolve upon 
his legatees, or his natural heirs. Jt does 
not, therefore, seem to us that it would 
follow from the sons having been joint in 
estate, that what was given to one was meant 
upon his death to go over to the others, 
even if the joint estate had been constituted 
by the will ; much less so if, as the Court in 
India has thought, and as we think, the 
testator has not by hia will imposed upon 
his sons the obligation of continuing joiut 
in estate. Then as to the rule of the Hin- 
doo law, that the increment follows the 
principal where the parties are joint in 
estate. It is not necessary for us to give 
any opinion upon the extent and limits of 
this rule, and we desire not to be understood 
as intimating any opinion upon those points, 
The question in this case, as we view it, is, 
whether the rule is properly applicable to 
the case before us; and we are of opinion 
that it is not; assuming that the testator 
could, if he had thought fit, have imposed 
upon his sons the obligation to continue 
joint in estate; a point on which also we 
give no opinion. He has not, as we think, 
imposed that obligation, and we do not think 
that a rule which might well have been 
applicable had the obligation been validly 
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imposed, can properly be applied in a case 
where the obligation has not been imposed. 
It was argued, indeed, at the bar, that the 
testator contemplated that his sons would 
continue joint in estate, and the learned 
Judges of the Supreme Court seem to have 
so considered, and thence to have deduced 
the inference that he meant the income of 
each son’s share to go over with the princi- 
pal. We think, however, that the learned 


Judges were uot justified in applying this | 


assumption to the construction of the will. 
The testator must, of course, have known 
that his sons were joint in estate, and he has 
not attempted to interfere with their election 
whether they would continue so or not. If 
they had severed in estate, there can be no 
doubt that the income of each share would 
have belonged to the owner of that share. 
Can we say that the testator did not con- 
template that there might be such a sever- 
auce; and if not, on what ground are we 
to rest the inference which the Court has 
deduced ? Can we say that the testator in- 
tended that if his sons continued joint in 
estate, the income of their shares should go 
over with the principal; but that if they 
severed in estate, each should take his share 
of the income? We think not. Such an 
intention might have been expressed, but the 
testator hag not expressed it, nor, so far as 
we can see, does his will furnish any suffici- 
ent ground for presuming that he so intend- 
ed, In the absence of express declaration, 
or of what may be called necessary inference, 
we are of opinion that such an intention can- 
not be imported into the will. The effect of 
it would be to render the disposition of the 
property dependent, not upon the will of the 
testator, but upon the subsequent acts of his 
legatees. ‘he character and position of a 
legatee may well form the inducement to the 
gift in his favor, but we think it is going too 
far to say that, in the absence of express 
declaration or necessary inference, the extent 
of the gift can be measured by the legatee’s 
continuing or not continuing to hold that 
character and position, Such considerations 
do not, us we conceive, form legitimate ele- 
ments in the construction of the will. We 
collect from the judgment, that the learned 
Judges considered that it was more conso" 


nant to the principles of the Hindoo law |’ 


to held that the increment should go over 
with the principe! than that it should pass 
to the natural heirs; but the construction 
which the learned Judges haye put upon 
the will by enlargement of its terms, 
seems to us to be at variance, rather than 
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in consonance, with the spirit of the 
Hindoo law. Equality among the heirs is, 
as we understand, the spirit of the law. 
The law does not traat the principal and the 
increment as undistinguishable in their 
nature, for there is no doubt they may be 
severed ; but it treats them as united for the 
purpose of dividing them equally amongst 
all the united family, that is, all the heirs ; 
and if that entire equality cannot, as in the 
present case in consequence of the disposi- 
tions of the will it cannot, be attained, the 
partial attainment of it seems to us to be 
more in the spirit of the Hindoo law, than 
its total rejection. Upon these grounds, we 
find ourselves unable to agree in the opinion 
of the Supreine Court, and are of opinion 
that these demurrers ought to have been over- 
ruled; we shall, tharefore, humb\y recom- 
mend to Her Majesty that these ordera be 
reversed, and the demurrers overruled. 
The Supreme Court has thought that the 
costs of the demurrers in that Court ought 
to be pnid-out of the estate, and we think 
that the costs of the appeal ought to be so 
paid also, and we shall accordingly add this 
provision to our recommendation. 





menre are 


The 15th February 1858. ` 
Present : \ 


Lord Justice Knight Bruce, the Chancellor 
of the Duchy of Corowall, Sir E. Ryan, 
and Lord Justice Turner. 1 


Hindoo Law—Adoption—Widow (of 
Member, of divided Hindoo family) 
— Rights of. 


On Appeal from the Sudder Dewanny 
eldawlut at Calcutta, 


Soondur Koomaree Debea 


t 
` 


\ 


. versus 
Gudadhur Pershad Tewaree. 
Gudadhur Pershad Tewaree, 


OETSUS 
Soondur Koomaree Debea, 

According to the Hindoo Law a power to adopt 

may be given verbally. 

he widow of a childless member of a divided 
Hindoo family 1s entit ed to a life interest in her 
husband’s estate after the death cf an ndopted son 
‘before attaining majority. 

THESE cases came before as upon two 
appeals, in the nature of appeal and cross- 
appeal. The appeals arise out of two suits 
in the Zillah Court-of Burdwan, in the 
nature also of suit and crosa-suit, The first 
of these suits was instituted on the 9th of 
May 1834, by Soondur Koomaree, versus 


\ 
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Gudadhur Pershad, for the purpose of re- 
covering from him some property of Hurree 
Pershad Tewarree, the late husband of 
Soondur Koomaree. 

In this suit Soondur Koomares Debea 
claimed as the widow of Hurree Pershad, 
and asthe mother of Rada Pershad, a minor 
whom she had adopted, as she alleged, by 
the permission of her late husband. 

It appears that she was non-suited by the 
Sudder Ameen, in the first instance, on the 
ground that Rada Pershad, the adopted son, 
had died, and that a second adoption which 
she had made was not valid ; but that, on 
appeal, the Sudder Court set aside the 
non-suit, and directed that, on her proving 
her title as heir of Rada Pershad, the first 
adopted son, the case should proceed. It 
further appears that .Scondur Koomaree 
accordingly proved her heirship ; and that 
she then also put in a claim to be entitled in 
her own right, under a deed of Unomuttee 
Pottro, alleged to have been executed by 
Hurree Pershad, and which had been pro- 
duced on the first hearing before the Sudder 
Ameen in support of the authority to adopt, 
and that the case waa then again heard be- 
fore the Sudder Ameen, and she was again 
non-suited upon the ground that the Un- 
omuttee Pottro was invalid, and that her 
suit having been instituted on behalf of Rada 
Pershad, as heir, she was not entitled to re- 
Cover in her own right as widow and heir, 

ut that she again appealed to the Sadder 

ourt, and that that Court then pronounced 
e following decision :-— 














" As the appellant sued in the first instance as 
idow of Hurree Pershad, and as mother of her 
opted son, a minor, and when she appealed 
m the non-suit, claimed to be heard as widow 
ecording to the Shasters, as devisee under the 
‘two-fold deed called Unomuttee Pottro, and as 
ir of her adopted son, it is clear’ she never gave 
p her claim as widow, though she was preferring 
claim to be heard as mother also of Rada Per. 
. Her right as widow has been oo by 
e Principal Sudder Ameen himself in his = 
on, conûrmed in appeal by the Budder Court, 
erefore itis indisputable. As she never gave 
p this right, though she brought more pro- 
inently forward the rights by adoption, equity 
quires that she should be allowed to prosecnte 
her olaim on the former, notwithstanding the 
dlatter had been adjudged invalid. 
l “Ordered,—That the case be returned to the 
(Zillah, to be restored to the file, and re-tried on 
ats merits, Let the whole value of the stamp 
paper of the petition of appeal be returned to 
the appellant; and since. the remuneration of 
leader's fees has been arranged under the pro- 
visions of Regulation XH of 1833, therefore no 
orders are necessary upon this point.” 
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It also appears that the case was accord- 
ingly re-tried upon ita merits, and the 
following decree pronounced by the Sudder 
Ameen, and subsequently, upon appeal, 
affirmed by the Sudder Court :— 


“Ona consideration of the foregoing circum- 
stances, ordered that this case be decreed. The 
plaintiff is to get from the defendant the sum 
of 64,914 rupees 12 annas 7 gundas 2 cowrees 2 
kranteh, being a moiety of the ready casli in the 
malkhanah and profits of the zemindaree, &c., 
and the amount of fine remitted, and 3,660 
rupees 15 annas 15 gundas 2 kranteh, the amount 
of exchange for Sicca rupees into that of the 
Company’s, making a total of 58,575 Company’s 
rupees 12 annas 2 gundas 3 cowrees, and interest 
thereon from date of suit to this day; and the 
plaintiff to get possession by demarcation and 
partition, a moiety of the remaining lands, tanks, 
and gardens, with trees and places as specified 
in the plaint, the partition to he made by depu- 
tation of an Ameen, save and except the lands, 
tanks, gardens, and places, &c., and the house 
of Shoodhakrishn Ghose and the Asareeah man- 
goe tress specified in the first paragraph, and 
denied by the pleader of the defendant. Let 
the worship of the idol, with Lot Raylah ap- 
pertaining thereto, the Asareeah mangoe-tress 
and other goods of the Debshowah, be perform- 
ed and continued in the custody of both the 
parties. The plaintiff is to get a moiety of the 
rent of the house of Shoodhakrishto. The costs 
of Court proportionate to the claim established 
is to be borne by the defendant, and the plaintiff 
is to get interest on the amount decreed from 
to-morrow's date.” 





The second of the appeals before us, that 
of Gudadhur Pershad, is from these decrees 
of the Sudder Ameen and of the Sudder 
Court. 

It may be as well, at this point of the 
case, to state that there is no appeal before 
us from the order of the Sudder Court of 
the 29th July 1845; and that we feel 
bound, therefore, to regard Soondur Koo- 
maree as suing, and, of course, as defend- 
ing, algo, in all the characters referred to 
by that order. We agree with the Budder 
Court that she ought to be so regarded. 

The other suit in the Zillah Court of 
Burdwan, to which we have referred, was 
instituted by Gudadhur Pershad against 
Soondur Koomaree on the 9th of August 
1834, for the purpose of recovering the 
whole estate of Hurree Pershad, upon the 
ground that Soondur Koomaree had forfeited 
her rights as widow and heir by unchaste 
and un-widowlike conduct, and that the 
Unomuttee Pottro waa fabricated, and the 
adoption under it invalid. 

In this suit Gudadhur Pershad was non- 
suited by the Sudder Ameen, upon the 


D 
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ground that Soondur Koomaree had not| determined to empower her to adopt a son, 


forfeited her rights as widow and heir ; but 
the Sudder Ameen, in the judgment pro- 
nounced by him, declared his opinion that 
the Unomattee Pottro was a fabricated 
instrument, and that Soondur Koomares was 
only entitled to Hurreee Pershad’s property 
for her life, and that upon her death Guda- 
dhur Pershad would be entitled to it. 

From this decree of the Sudder Ameen, 
Soondur Koomaree appealed to the Sudder 
Cogrt, but the Sudder Court was also of 
opinion that the Unomuttee Pottro was 
fabricated, and dismissed the appeal. 

The first of the appeals before us, that 
of Soondur Koomaree, is from these two 
latter decrees. 

It was objected to this first appeal, that 
it is merely an appeal from reasons on which 
the decree is founded, and is therefore in- 
competent; but their Lordships are of 
opinion that the decree cannot be regarded 
otherwise than as establishing the inva- 
lidity of the Unomuttee Pottro as between 
Soondur Koomaree nnd Gudadhur Pershad, 
and all parties claiming under them, and they 
are of opinion, therefore, that this objection 
cannot be maintained. 

They have felt it their duty, therefore, 
to examine these cases upon their merits. 
Upon proceeding to examine them, the first 
question plainly is, the validity of the in- 
struments on which the right to adopt is 
claimed, and more especially of the Una- 
muttee Pottro, on which the claim to the 
property is founded, failing the adoption. 

In examining this question, the facts of 
the case require particular attention. Some 
of them are common to both parties. Byj- 
nath Tewarree died, leaving two sons, Ram 
Pershad, and Gudadhur Pershad, the party 
to these proceedings. Ram Pershad after- 
wards died, leaving one son, Hurree Per- 
shad. Hurree Pershad married Soondur 
Koomaree, the other party to these proceed- 
ings. Hurree Pershad was a minor at the 
time of the death of Ram Pershad, his 
father, and Gudadhur Pershad was appoint- 
ed to be his guardian. After Hurree per- 
shad had obtained majority, and in the year 
1842, a separation took place between him 
and his uncle, Gudadhur Pershad, and the 
joint property was divided between them. 
Thus far both parties are agreed. The 
question we are now considering depends 
upon what took place after this partition. It 
is alleged by Soondur Koomaree, that in 
the month of August 1831, Hurree Pershad, 
being in a state of approaching dissolution, 
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and to constitute her sole heiress, and > 
proprietor and owner of his property ; and, 
that he accordingly, on the 15th of August | 
1831, lodged with the Judge and the Col- 

lector two petitions, each of which was in 

these terms (p 79); and that he also, on 

the same 15th of August 1831, executed 

an Unomuttee Pottro, in these terms (p. 

79); and that under the aathority given to 

her by these instruments, she, on the 15th 

of January 1832, adopted Rada Pershad, 

the son of her sister, On the other hand, 

Gudadhur Pershad wholly denies the validity 

of these instruments, and alleges that they 

were fabricated ; that Hurree Pershad’s 

signature to them was forged, and his seal 

affixed to them at a time when he was 

wholly insensible; and he relies upon the 

contents of the instruments, and upon some 

erasures which appear upon the Unomuttee 

Pottro, as conclusive in his favor upon the 

question. 

It was much pressed upon us in the ar- 
gument on his part, that the Judge of the 
Zillah Court, by whom these questions were 
first decided, had the opportunity of seeing 
the original Unomuttee Pottro and peti- 
tions, and the witnesses on whose testimany 
the case was said to depend ; and that bdth 
the Courts in India had better means than we 
have, of knowing the customs and habits 
the people, and of judging whether suc 
instruments as those which are in questio 
were likely to have had existence. Theit| 
Lordships are fully sensible of the weight)?! 
which is dħe to these considerations, an | 
they would not lightly differ from the Cour 
in India upon questions of evidence or o 
custom ; but it is their duty carefully 
examine the cases which are brought befor 
them, giving, of course, full weight to th 
decisions which have been pronounce 
upon them; and if upon the result of tha 
examination they are satisfied that thos 
decisions are not well-founded, it is no 
less their duty to declare that opi 
nion. 

In this case their Lordships have the mi 
fortune to differ from the Courts in Indy’, : 
and they have less difficulty in doing 80, as 
the question to be decided depends much : 
more upon the documentary than apon the 
parol evidence. Both, however, must, of 
course, be regarded ; and it is scarcely ne- i 
cessary to say that, from the very nature . 
and constitution of these suits, the evidence | 
taken in each of them must be looked at in 
determining the other. 
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In considering the validity of instruments 
of this description, it is of great importance, 
in the first place, to ascertain the position of 
the-parties at the time when the instruments 
are alleged to have come into existence, and 
the motives which may have led to the 
execution of them. This case presenta no 
difficulty in that point of view; for the evi- 
dence on the part of Gudadhur Pershad 
abundantly proves that, at the time when 
these documents are alleged to have come 
into existence, there could be no other state 
of feeling between Hurree Pershad and 
Gudahur Pershad, than the most determined 
enmity. Nearly every witness examined on 
the part of Gudadhur Pershad, proves that 
they were continually quarreling. Neither can 
any one doubt the great importance attach- 
ed by the Hindoos to the existence of a son— 
their salvation depending upon it. We start, 
therefore, with every probability in favor of 
these documents. 

It is not, however, upon probabilities that 
this case cau be decided, We must look to 
the facts. The first and most important fact 
to be attended to is that of the petitions to 
which we have referred, having been lodged 
in, Court, and before the Collector, on the 
16th of August 1831. Nothing can be 
more strong than the language of these 
petitions, if they are authentic. They paur- 

ort not merely that there was to be power 
adopt, but that the property was to be 
the wife's. A power to adopt may, as we 
nderstand the Hindoo Law, be given even 
erbally. Surely, then, these documents, if 
uthentic, must be taken to have given it, 
r, at all events, to prove that it had been 
iven, Is there, then, any sufficient reason 
to doubt their authenticity ? ‘They bear 
not merely the seal, but the signature, of 
Hurree Pershad. Respondent has given no 
proof that the signature is not genuine, 
His witnesses are silent upon the subject. 
He has not even attempted to prove the 
orgery he alleges. The absence of any 
such evidenee, under such circumstances, 
fornishes, as their Lordships think, strong 
ground for assuming the authenticity of 
these petitions ; and if authentic, they would 
alone, as it appears to their Lordships, be 
sufficient to dispose of Guddadhur Pershad’s 
case ; forit has not been disputed at the Bar, 
though it was disputed in the pleadings, 
that if there was power to adopt, there was 
a valid adoption of Rada TPershad, and 
Soondur Koomaree is the heir of Rada Per- 
shad. It was said, however, that the Uno- 
muttee Pottro was, at all events, fraudulent, 
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and it was sought to affect the authority of 
these petitions by the fraud in fabricating 
the Pottro. The case was presented to us, 
in this respect as if the petitions and the 
Unomuttee Pottro depended wholly upon 
the same evidence ; but this is not so. The 
petitions having been lodged in Court, have 
the stamp of authority, which is wanting in 
the case of the Unomuttee Pottro. As to 
the Unomuttee Pottro itself, however, how 
does the case stand? This instrument pur- 
ports also to be signed and sealed by Hurree 
Pershad; and there is the same absence of 
evidence to prove that the signatura to it 
was forged, as there is with respect to the 
signature of the petitions. 

The Sadder Ameen, in his judgment, 
places reliance upon the date of the instru- 
ment having been erased, and some other 
date having been substituted; but what- 
ever alteration may have been made in the 
date, it is plain that the deed was executed 
in the life-time of Hurree Pershad, Not only 
does this appear by the answer of Gudadhur 
Pershad, but the very date of the alleged 
fabrication of the deed is mentioned in the 
petition presented by him on the 9th August 
1838, and is fixed as being the day before the 
death of Hurree Pershad ; unless, therefore, 
there was an alteration in the state of mind 
of Harree Pershad, between the 15th August 
1831, and the time of his death, the altera- 
tion in the date cannot, as it seems to their 
Lordships, have been material; and as to 
the other alleged erasures in the names of 
the witnesses to the deed, it is to be observ- 
ed, that the Sudder Ameen does not at all 
refer to them. He appears, in his judg- 
ment, to have relied upon the circumstance 
of Hurree Pershad not having himself adopt- 
ed Rada Pershad ; but their Lordships do 
not consider that the mere fact of non-adop- 
tion by Hurree Pershad himself weighs much 
against the validity of the deed. Many cir- 
cumstances may have induced Hurree Per- 
shad, rather to trust the adoption to his 
widow, than to make it himself; and no 
instrument, giving a power to adopt, could 
be held valid, if the non-adoption by the 
party making the instrament be held to 
prevail against it, Reliance was also placed 
on Soondur Koomaree having, soon after 
the death of Hurree Pershad, claimed as heir 
in the suit 6,996 ; but it is to be observed 
that, at this time, the adoption had not been 
made: and besides, from what has been 
already stated, it appears clear that the 
Unomuttee Pottro was in existence in the 
life-time of Hurree Pershad. Some reliance 


120 Privy 





appears also to have been placed upon some 
slight discrepancies appearing in the evi- 
dence of the witnesses examined on the part 
of Soondar Koomaree ; but, in their Lord- 
ship's judgment, such discrepancies tend 
rather to support, than to discredit, the testi- 
mony of those witnesses. There are also 
other slight ciroumstances on which the Sud- 
der Ameen has relied, which do not appear 
to their Lordships to require any comment ; 
but the Sudder Ameen in some degree re- 
lied, and the Sudder Court almost wholly 
relied, upon the inconsisteney of this deed 
—that the gift of the property to Soondur 
Koomaree was at variance with the power of 
adoption given to her. This, no doubt, is a 
circumstance to which, if unexplained, great 
weight would be due, but the circumstances 
of this case appear to their Lordships to ex- 
plain it. Itis obvious that in the state of 
the relations existing between Hurree Per- 
shad and Gudadhur Pershad, the natural 
desire of Hurree Pershad would be to pre- 
vent his property from falling into the hands 
of Gudadhur Pershad, into whose hands it 
would have gone if he had not otherwise 
disposed of it, That this was the feeling 
of Hurree Pershad appears from the evi- 
dence of Gudadhur Pershad’s own witness, 
Bheekum Sing, who, upon his examination, 
states :— 


“Formerly, when the defendant and Hurree 
Pershad Tewarree were joint in mess, I was in 
their employ. On the death of the defendant in 
the year 1230, there was a partition made of the 
zemindaree, &c., in the year 1231. After that 
both the pariies were in possession of their 
shares, In the year 1238 Hurree Pershad 
Tewarree became very weak from illness. I had 
left the service then, and was not in employ, 
but frequented him still; when I used, Hurree 
Pershad Tewarree was indeed very weak. One 
or two days before his death, I and many others 
had gone to see him, and at the same time 
Gudadhur Pershad Tewarree had also come to 
sea him, when he said to Hurree ' Pershad 
Tewaree, ‘You are very weak; what are 

ou doing with the zemindary’? On this 

arree Pershad said,‘I have a wife; she wiil 
sustain my honor. I have transferred the whole 
to her by writing.’ On hearing this the defend- 
ant went away in a rage.’ I also went away. 
The other people also left the place.’ 


The evidence of this witness is the more 
material as it shows that Gudadhur Pershad 
was aware of the execution of this deed 
even in the life-time of Hurree Persbad : 
and this leads us to the consideration of his 
conduct. Knowing of the existence of this 
deed, as appears by the evidence of this 
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witness, by his answer, and by the petition 
already referred to, he instituted no proceed- 
ings until the 9th of August 1834, and 
then only when he had been sued by Soon- 
dur Koomaree, and was called upon to put 
in his answer in the suit instituted by her. 
This question, therefore, as to the validity 
of the deed of Unomutiee Puttro, appears 
to their Lordships to be reduced*to the ques-. 
tion of the alleged insensibuity of Hurree 
Pershad ; and on this point their Lordships 
fully concur in the opinion of the Sudder 
Ameen, that no credit whatever can be 
given to the testimony of the witnesses 
examined on the part of Gudadhur Pershad 
upon this subject. Their Lordships have 
thought’ it right to examine this case with 
reference to the evidence on the part of 
Gudadhur Pershad ; but, having done so, 
they think it right to add that they are 
disposed to attach more weight to the evi- 
dence on, the part of Soondur Koomaree 
than the Sudder Ameen appears to have 
done; they see nothing to impeach the 
evidence of Ram Mohun Sircar, upon whom 
the Sudder Ameen, in the copy of his judg- 
ment printed in the Appendix to the first 
appeal, casts no imputation whatever. It 
is true, indeed, that in the copy of the s 
judgment, printed in the Appendix to 
other appeal, he is made to speak of him in 
these terms :— 


“ Witness, Ram Mohun Sircar, is one of those 
attached to the Courtfor the purpose of giving 
evidence, and is not worthy of reliance. Without 
even looking eto the conflicting nature of the 
testimony of each of these witnesses, their evi- 
dence in my opinion has no weight in this case.” 


Their Lordships, however, are not dispos- 
ed to place reliance upon this latter copy 
of the judgment ; for they find that in the 
reasons of appeal presented by Soondar 
Koomares against the judgment of the 
Sudder Ameen there is the following 
passage :— 


“The Principal Sudder Ameen, after his 
deep research, could state nothing against Ram 
Mohun Sircar, my witness, anda va:eel of the 
Court, in his decision, except that nothing could 
be carried by the evidence of a single witness.” 


And that, in the answer to these reasons, 
there is no mention made of any such ob- 
servation having been made by the Sudder 
Ameen, as appears in the second copy of the 
judgment. ' 

Upon the whole, therefore, their Lord- 
ships are of opinion that upon the first 
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The 8th December 1864, 
Present: 


The Hon’ble F. B. Kemp and W. S. Seton- 
Karr, Judges. 


Case No. 73 of 1865. 


Interest — Hoondees drawn at i111 
days’ sight. 


Regular Appeal from a decision passed 
by Baboo Digambur Biswas, Principal 
Sudder Ameen of Moorshedabad, dated 
thé 30th December 1864. 


Dhunput Singh Doogar (Defendant) 
Appellant, 


VETSUS 


Maharajah Jugut Indur Bunwaree Gobind 
Deb (Plaintiff) Respondent. 


Baboo Banee Madhub Banerjee for 
Appellant. 


Baboos Juggadanund Mookerjee aud 


| Sreenath Doss for Respondent. 


ccording to the usage of native bankeis at Moor- 
slyedabad, interest is claumable on Hoondees drdwn 
af 111 days’ sight. i 
f 


foot was a suit for interest on certain 
oondees of which the particulars are fully 
given in the decision of this Court, dated 
the 80th of June last. The Court (Justices 
ch and Seton-Karr) then decided most 
f the points at issue, but on, one point 
ent back the case to the Lower Court 
nder Section 354 of Act VIII, for further 
vidence relative to a partigulur banking 
uestion, and for the finding of the Lower 
yours thereon. 












The Lower Court was directed to dake 
3vidence from competent witnesses as to 
hether interest would be claimable, by the 
sage of native bankers, on Hoondees drawn 
out at 111 days’ sight ; or whether, looking 
at the time of payment, any calculation was 
i made in favor of the plaintiff so as to 
provide for interest beforehand. 


The Principal Sudder Ameen has now 
taken the evidence of respectable witnesses 
for both parties, and has given satisfactory 
reasons for holding that interest is claimable 
under such Hoondees by the usage of 
native bankers. The Lower Court also finds 
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that the plaintiff did take steps to make the 
defendant aware that his Hoondees had been 
dishonored. 

The defendant’s pleader can adduce no- 
thing to show that the evidence is unsatis- 
factory or inconclusive, or that the finding 
of the Lower Court is wrong ; aud conse- 
quently endorsing that finding, we have now 
only to affirm the original decision of the 
Lower Court of the 30th of December 1864, 
and to dismiss the appeal with costs. 


The 8th December 1865, 
Present: 


The Hon’ble W. Morgan and Shumboonath 
Pundit, Judges. 


Case No. 2387 of 1865. 


Jurisdiction — Powers of Appellate 
Court. 


Special Appeal from a decision passed by 
the Additional Judge of Dacca, dated 
the Tth July 1865, rejecting an appeal 
from a decision of the Principal Sudder 
Ameen of Furreedpore, dated the 20th 
December 1864. 


Modoosoodun Surma Ghosal and others 
(Defendants) Appellants, 


DETSUS 


Seedhessuree Debea (Plaintiff) Respondent. 
Baboo Bungseedhur Sein for Appellants. 


Baboo Bhowany Churn Dutt for 
Respondent. 

A Court hearing an appeal from an order made by 
a Principal Sudder Ameen rejecting a plaint because 
the suit was within the Moonsiff’s jurisdiction, may 
at the same direct the Principal Sudder Ameen to tuy 
the suit as a Moonmif. 

We find nothing illegal in the proceedings 
of the Lower Appellate Court. It could 
receive an appeal against the order of rejec- 
tion passed by the Court of first instance, 
aud, having heard the appeal, might reject 
it on the merits, because it agreed with the 
Lower Court that the case wns fit to be 
tried by a Moonsiff, and had wrongly been 
brought before the Principal Sudder Ameen. 
The Lower Appellate Court then of its own 
accord directed that the Principal Sudder 
Ameen should try the suit as a Moonsiff, 
This was within the power of the Lower 
Appellate Coart, The special appeal is 
rejected with costs. 

A 
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The 11th December 1866. remanded the principal cases to the Lower 
P i Court in order that the Ranee might, if she 
resent : chose, give forther evidence with reference 


The Hon’ble G. Loch and J. P, Norman, | to the plea of set-off, and the alleged pay- 
Judges. i ment of 83.650 rupees to Mr. Tayler, and to 


ble Mr. Tayler to show, if he could, that 
Master and Servant— Principal and : Sr : : / ae 
Agent— Bfooktear and Olient—Com- | he had a right fo exclude the SUMS claimed 


. munications with Judge. from a general account between himself 
a and the Ranee. ‘ 
Case No. 318 of 1865. Additional evidence was taken before Mr. 


Richardson, the Judge of Behar. The causes 
came up again, and the parties were heard om 

7 'the 9th, 10th, and 11th of February in the 
PP an a ana saber Ea present year, Mr. Taylor being on that occa- 


eee ee ay hi aes n | sion represented by Mr. Bourke and Mr. 
Mr. William Tayler, Petitioner, Arathoon as his Counsel. 

versus On the 18th of February an application for 

a review of the judgment of the 28rd off 

ı January 1864, which had been allowed tc 

| stand over uatil after judgment in the prin- 

Messrs. R. V. Doyne and R. E. Twidale | cipal case should have been given, was with- 

for Opposite party. ' drawn by Mr. Tayler’s Counsel. 

A master cannot be compelled to ke-pin his ser- | Tt is admitted that the words “ Section 

vice, and to continue to employ, a »crvant whose ! 24’? were written in the bond by mistake for 
honesty he thinks he has reason to doubt. ie Section 25.” 


The fact of an agent being employed cannot affect | . eye 
the nght ofthe principal to 1eceive money due to | In dealing with the present application. 
him. : I propose to consider in the first place the 

A person, choosing to act asa mooktenr or legal | objections which go to the substance of thi 
a must submit to therules by which the dealings : decree itself. 


of such persons with their chents me regulated. : 
The fact thata third patty is interposed between First.—Mr. Tayler contends that the bone 


a mooktear and his chent docs not noces-arily affect | for 17,000 rupees was not improperly oh 
the fidneiary relation between the legal adviser and , tained from his client. We have already in 


his chent. timated our opinion that it was obtained unde 

Its contrary to the practice of all Courts of Justice, : : ; 
unfair to Aa advena y, a contem: tb of Court, and presse’ at a time when, even if Mr. Tay le; 
highly dangerous to the aiminstiation of jasnce, ; had fulfilled the conditicns of the ongina 


that a suitor on any pretex: wha ever should com-. contract, æ large portion of the money woul: 
municate with a Judge, either by letter, orm conver- | not have been due. : 


\ 
sation, or in any maner whatsoever other than by Looking at the plain language of the he 
Pitts Of ony cae ta oh ch he we aE ne | umnaman of the 29th of September 18 
which is either pending in the Court of such Judge, ' which is set out in our former judgment, ae 
or likely to come before bim, reading 1t by the light afforded by the fact 
Norman, J.—Tuis is a petition for the | and the correspondence, and particularly į 
review of a judgment of this Court in two | connection with the letter of the 2nd 
cases, Nos. 420 und 421 of 1863. September, I see no reason to doubt the ¢ 
These cases originully came before the | regtness of the opinion already expressed W; 
Court and were argued by Mr. Doyne and | us that the three several sums of 6,000 rape 
Mr. Paul for the Ranee of Tikaree, and Mr. | 6,000 rupees, and 5,000 rupees were to p 
Allan and Mr. Plowden for Mr, Tayler at | payments in respect of successes tobe achie 
great length onthe 12th, 16th, 17th, 18tb, and | ed in three distinct suits or cases. T 
19th of December 1863. suggested distinction between suits and case 
On the 23rd of January 1864, this Court | is a distinction without a difference, a mer 
pronounced judgment on the Miscellaneous | quibble. Of these cases or suits Mr. Tayle 
Appeal of Khoorshed Ali No. 455 of 1863, | gained but one. 
against the orderof the Judge, depriving him Under his instructions the bond was drafted 
tf his office of vakeel, and on the petition of | in which his chent is made to acknowledg. 
Bhikary Lall of August 1863 and of Khoor-| that “all the suits had been successful. 
shed Ali of September 1863 against the orders | In his letter to the Judge of the 29th of Jal, 
for the committal of these persons to take | 1868 he states that ‘‘ the cases were success 
their trial for perjury, and at the same time | fully conducted.” In his deposition befor 


~ 


Application for Review of Judgment passed ' 
by Justices Loch and Norman. in Regular | 


Ranee Asmedh Koonwar, Opposite party. 
Petitioner in person. 
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vir. Russell he swears that “all the cases 
were won.” 

As to the second object, we have 
alrendy pointed out that Ranee Soonut 
Koonwar and her Dewan, Bandeh Ali, had 
ween receiving her share of the rents, and 
zt was the object of Ranse Asmedh Koon- 
war, as expressed in the hookumnamah not 
nerely to show that Hoormut Ali as Dewan 
mad the power to sue, but to establish the 
eogality of suits by him for the entire 16 
innas of the rent notwithstanding any re- 
reipt of Ranee Soonut Koonwar for her 
share. Rupees 6,000 were to be payable 
wn her receipts not being accepted. 

In pursuance of the arrangement between 
the parties referred to in the letter of the 
2nd of September, the suit against Hurku 
Singh was instituted as a test-suit to try 
Khat very question, and that suit was dis- 
missed ; and even if it be said that that case 
depended on special circumstances, no other 
mMimilar case was won. 

As to the third objact, no injunction or 
penal recognizance was ever obtained at the 
«uit of the elder Ranee, binding the younger 
Ranee not to collect rents. Taking the 
stipulation in the most favorable way for 
Mr. ‘Tayler, it would probably have involved 
Khe obtaining of an order in some suit or 
proceeding by theelder against the younger 
Rauee, founded on the supposed contract 
between the two Ranees not to dismiss the 
Dew. 

No such order was obtained. But Mr. 
“Tayler argues that, by his success, in procur- 
ing the dismissal of tne suit by Ranee Soonut 

oonwar against Hoormut Ali, all his 

ient’s objects were gained, and he became 

ntitled to the whole sum of rupees 17,000. 

f that were so, the bond of the 13th of 

arch might have recited the fact. But 

r. Tayler dictates a bond containing a re- 

tal, which is simply untrue, that all the 

uils or cases Were Won. 

After a long and careful consideration? of 

very point raised by Mr. Tayler, I see 
othing whatever to induce me to suppose 
hat the dismissal of the suit of Rauee 
oonut Kooawar against Hoormut Ali under 
Section 25 was equivalent to, or was ever 
contemplated by the Ranee as being equi- 
valent to, such an order as is provided for 
by the 3rd Condition. 

Iu order to satisfy ourselves more com- 
pletely on the point, we have sent for the 
original record and judgment from the Col- 
lector’s Court, ag there was only an obscure 
Persian translation of the judgment on the 
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record. We have examined the copy of 
Hoormat Ali’s agreement which is alluded 
to by Mr. Morris. Mr. Morris’s judgment 
is long, and the reasoning is peculiar. He 
first goes into the question, as to whether 
the plaintiff Ranee Soonut Koonwar’s in- 
terest ig an 8 annas share, or an undefined 
share in an undivided estate. He assumes 
it to be an undefined share in a joint undi-. 
vided estate; then he raises the question 
whether the plaintiff, as an undefined share- 
holder in a joint undivided estate, egu 
sue alone without the consent of her co- 
sharer. He holds'that, under ordinary cr- 
cumstances, she cannot. But he says —"* This 
** ense is peculiar ; thetwo proprietors. Ranee 
“ Asmedh Koonwar and Ranee Sovonut 
“ Koonwar, jointly agreed to retain Hoormut 
“ Ali as Dewan, on condition of his per- 
“forming certain services—tq each or both 
“ being expressly reserved the power of dis- 
“missing him for non-fulfilment Under 
“this document, or ehrarnamah, which 1s 
“admitted ag genuine by all parties, I 
“understand Ranee Asmedh Koouwar to 
“ reeognize an tndividual as well as u 
“ joint power of action in the matter of the 
“removal of the Dewan on the part of the 
“ Ranee Soonut Koonwar. If this be not 
“t the case, the document can have no mean- 
“ing nor weight. Consequently, in regard to 
“ the present suit, I hold that Rance Asmedh 
“ Koonwar cannot at this stage repndiate 
`“ the document and fall back on what would 
‘ undoubtedly, in the event of the non-exist- 
‘ence of the doenxment, have been her 
“abstract right.” We thinks that the 
power of dismissal is coafetred by the 
hookumnamah. Ue says—the determi- 
naticn of agency must necessarily depend on 
the conditions of service.” He goeson to try 
the cause on that footing ; and afrer going into 
the question whether it was proved that Hoor- 
mut Ali had been guilty of embezzlumeut, he 
finds that he bad not so far violated the con- 
ditions of the ekrarnamah as to justify the 
younger Ranee in dismissing him on the 2nd 
of October 1859. Headds—“ Jum, therefore, 
precluded from ejecting him under the power 
given me by the Act.’ 

Mr. Morria appears to have forgotten the 
great principle never to be lost sight of in 
any question between master and servant, 
that a master cannot de compelled to keep 
ia his service, and continuo to employ, a 
servant whose honesty be thinks he has 
reason to doubt. 

Objecting to the decision on that ground, 
Ranee Soonut Koonwar presented a petition 
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of appeal to the late Sudder Court, which 
was rejected on the 12th of January 1861, 
on the ground that, under Section 25 of 
Act X of 1859, the appeal lay to the Judge 
and not tò the Sudder Court. Mr. Doyne 
truly said that there is nothing in Mr. Morris’s 
judgment which would have prevented Ranee 
Soonut Koonwar from dismissing Hoormnut 
Ali on the day followingits delivery. So far 
from Ranee Asmedh Koonwar having 
obtained any injunction or order restraining 
Ranee Soonut Koonwar and her servants 
from making separate collections, we find her 
repudiating the conditions of the ekrarnamah 
in order to fall back on the quibble as to the 
specification of shares by which Mr. Tayler 
had previously defeated the charge of 
embezzlement under Section 24. It is pretty 
clear that Ranee Soonut Koonwar had good 
cause to be dissatisfied with Hoormut Ali. 
The Ranees, as co-heiresses of Rajah Mode 
Narain, were, of course, entitled to equal 
shares of the rents. 

Mr. Morris’s judgment shows that, in 1265, 
Hoormut Ali paid to the elder Ranee 70,975 
rupees, and to the younger Ranee only 58,119 
rupees ;in 1266 to the elder 88,967 rupees, 
and to the younger only 61,428 rapees. Mr. 
Morris attempted to compromise the suit for 
the dismissal of Hoormut Ali,when the parties 
agreed to a division of the property on the basis 
of 9 annas to the elder Ranee, and 7 annas 
to the younger Ranee. But the representa- 
tives of the younger Ranee refused to give 
Hoormat Ali an acquittance, till his accounts 
had been looked into. After some investiga- 
tion of accounts, they agreed to waive 


minor points, and to give Hoormut Ali an | but his salary, and the rewards which migh 
acquittance if the elder Ranee’s party would | be agreed an in cases in which he migh 
draw up in writing an agreement for the | succeed, and that he has no right to clai 
the 


division of the property. After this 
native agents of the elder Ranee (as Mr, 
Morris says) threw off the mask, and, in 
spite of their previous verbal promise in 
her behalf, represented that the elder Ranee 
wished for no division of the property, and 
requested that the original trial might 
proceed. 

The fact that an agent is employed can 
never affect the right of the principal to 
receive money justly due to him. There 
was never any adjudication either by Mr. 
Morris or by any other Court, that Ranee 
Soonut Koonwar should not be at liberty to 
collect her own share of the rents, or that 
Ranee Asmedh Koonwar had, under the 
ekrarnamah, any right to ask for the assist- 
ance of the Court to restrain Ranee Soonut 





from dismissing Hoormut Alias Dewan for 
her share. : 

The next point is under the special con- 
tract into which Mr. Tayler had entered, was 
he justified in taking unconditional fees as a 
vakeel ordinarily does for his client? 
The question depends on the contract 
between the parties which is contained in 
a letter addressed by Ranee Asmedh Koon- 
war to Mr. Tayler, and is as follows:—‘‘ For 
the purpose of looking after all my cases in 
the Civil, Criminal, and Revenue Courts, 
from the Zillah to the Sudder, I appoint 
you as mooktear on my behalf. Through 
kindness to attend to the cases that they may 
come to a successful issue ; and the sum of 
500 rupees I fix as your monthly salary 
from this date to the end of two years, It 
shall be sent to you every month. Besides 
this, whatever case is won by your endeavours, 
in that case a reward will be given to you 
according to the importance of the case.” 

If the hookumnamah stood alone, I should 
have no doubt of its meaning. He is to 
look after all the Ranee’s cases, conduct 
them to a successful termination, and to be 
paid by a salary of rupees 500 per month, 
and payments in such cases as should’ be 
successful in proportion to the importance 
of each case. 

Mr. Doyne referred us to three cases, the 
history of which is fully before the Court, 
and in which Mr. Tayler dealt directly wit 
the Ranee herself, which fully bear oat th 
plain and obvious construction which w 
have put apon the instrument, viz. that 
under it Mr. Tayler ia entitled to nothin 








any other fees. 
The first ef those is the petition to Mr 
Simpson which was drawn up and presen 
immediately after the agreement was made 
Mr. Tayler claimed no fee es a vakeel 
but by the Ranee’s order was paid by £ 
single sum of 10,000 rupees for his success 
The second is the hookhumnamah of Sep 
tember 29th, in which the Ranee writes :— 
“ In the event of the accomplishment of the 
“work before alluded to, I fix the sum of 
“22,000 rapees as remuneration to your 
“í respected self.” It is an agreement as to 
the amount of gratification to be paid for suc- 
cessful suits. There is no mention of any 
fee to be paid to Mr. Tayler as a vakeel. 
The whole, even the right to retain the 


i sum of 5,000 rupees paid down, ig appa~ 
Koonwar from doing so, or to prevent her; rently conditional upon success, - 
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The third case is that in which Mr. 
Tayler went before the Magistrate in March 
1861, in which he got no fee as a vakeel ; 
and as his application failed, he got no pay- 
ment at all for his labor. 

On the original hearing, when Mr. Tayler 
was represented by some of the most experi- 
enced pleaders in this Court, it was argued 
‘before us thatthe sum of 500 rupees per 
month, secured to him by the hookumna- 
mah of the 22nd of March 1860, was a 
mere retainer, and that Mr. Tayler was 
at liberty to make any charge he pleased 
in addition. This argument isin accord- 
ance with his own statement on oath in 
the case against Khoorshed Ali. 

We pointed out that, according to the 
ancient practice of the English Bar, the fee 
on a general retainer is neither more nor 
less than five guineas, even to the most 
eminent Counsel in England ; that, in accord- 
ance with this practice, Lord Mansfield, 
when at the Bar, returned £994 15s out 
of £1,000 sent him as a general retainer by 
Sarah, Duchess of Marlborough. 

We do not say that Mr. Tayler, as mook- 
tear or vakeel, would be bound by any such 
rule of practice, but that certainly 6,000 
rupees a year was something very substantial 

a mere retainer. We pointed out that, by 

he terms of the contract under considera- 
pion the payment to be made is not a mere 
‘retainer but “mushahara”’ “salary.” Mr. 
Tayler is to attend to the Ranee’s cases in 
all the Courts, Civil, Crimiual, and Revenue, 

rom the Zillah to the Sudder, so that they 
might come to a successful issue, and not 
merely to take fees from the other side with- 
out notice to the party retaining him. 

On this application for a review, Mr. 
Tayler took new ground. He argued that 
he was to be at liberty to take distinct fees 
as a vakeel, and contended that under the 
the compact he was merely bound to advise 
to draw petitions and the like. But that con- 
struction is equally at variance with the terms 
of the contract by which he is to attend to 
cases in all the Courts, and to conduct them 
to their termination. He was not under any 
difficulty in receiving sufficient remuneration. 
He might have thrown up the contract at 
any time if the Ranee wished to force him to 
conduet suits not likely to be successful, or, 
if sherefused, to agree to the payment of 
sufficient sums by way of gratification. 
Without violation of the agreement, he might 
have stipulated that the money for any suit 
should be deposited or otherwise secured to 
be paid to him in the event of success. 
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Mr. Doyne pointed out that his earnings 
under it have been enormous; and they are 
so, whether we look to the work done or the 
available income out of which the Ranee was 
able to pay him. 

Upon the general question I see no reason 
for re-considering our former opinion that, if 
Mr. ‘Tayler obtained any fees from Hoormut 
Ali, other than his salary and the gratification 
for successful suits, it was in violation of the 
terms of his contract with the Ranee, and he 
must account for the money. ° 

If Mr. Tayler chose to act as a mooktear 
or legal agent, he must be content to submit 
to the rules by which the dealings of such 
persons with their clients are regulated. 
These rules we discussed at length in our 
judgment in this case. 

As to any hardship, he holds the Ranee 
to the letter of her bargain, and gets payment 
for 12 months, while he ia doing no work for 
her. It is only fair that he should be made 
to adhere to his part of the bargain, and take 
no fees but those stipulated for. 

Mr, Tayler, however, contends that he did 
not stand in the ordinary position of an 
attorney or legal adviser (for the rule is not 
confined to cases of attorney and client) ; that 
he stood in no fiduciary relation to the Ranee, 
not being in immediate contact with her, but 
dealing always with her Dewan; that she 
was sufficiently protected against any possi- 
bility of undue influence, because she lived as 
a purdah lady ; and that Hoormut Ally was 
interposed between her and himself. 

Hoormut Ally was a mere servant who, 
by Mr. Taylor’s exertions, was maintained in 
a position in which he was receiving upwards 
of 4,50,000 rupees a year, out of which it was 
understood that he was to pay 17,000 rupees, 
the estimated surplus after paying expenses, 
month by month, to the two Ranees. 

The whole object of the litigation in which 
Mr. Tayler was employed, was to maintain 
this man as Dewan in receipt of the whole 
rents against Ranee Soonut Koonwar, who, 
on the Ist of October 1859, had dismissed 
him as her Dewan, and appointed her own 
servant Bandeh Ali to collect her 8 annas 
share of the rents. 

Hurku Singh’s case shows that the two 
Dewans were collecting separately the shares 
of their employées, when Mr. Tayler made 
his appearance on the scene, and after what 
he calls an official interview, on which we 
have commented in our former judgment. 
induced the Magistrate to issue perwannalis 
which, to say the least, appear to me to have 
been irregularly obtained, prohibiting the 
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younger Ranee from maintaining a separate 
Dewan for the separate collections, . 

A charge ofembezzlement of rupees 
2,40,000 preferred by Ranee Soonut Koonwar 
was pending against Hoormut Ally. 

A man in the position of Hoormut Ally 
would be toe glad to pay Mr. Tayler any 
thing he might ask to secure his countenance | 
amd support. It is clear that he was not in 
such an independent position as regards Mr. 
Tayler as to justify usin considering that 
his iwterposition between Mr. Tayler and the | 
Ranee was an effectual protection agatnst 
the pressure which Mr. Tayler, as the confi- 
dential legal adviser aud mauager of the 
suits of the Ranee, could bring to benr 
upon his client. It would be contrary to all 
the rules of law on this subject to hold the 
Ranee baund by payments obtained from such 
a person. Indeed, when Aolad Ali, Mr. 
Tayler’s mooktear at Tekaree, writes to his 
master on the 19th of October 1861, “ the 
“ Ranee’s Dewan, Dost Mahomed, is now 
“ quite out of my hands,” it shows pretty 
plainly what had been the former position of 
affairs as between Mr. ‘Tayler and the Dewan. 

Mr. Tayler now says that, after the case 
was brought into Court, the Ranee for the 
first time made objections to the bond, and 
contested his demand. 

But, on the first hearing, Mr. Doyne read 
some of Aolad Ali’s letters to Mr. Tayler, 
dating from October 1861, which make it 
pretty clear that the dispute commenced be- 
fore the end of that year. Mr. Tayler could 
never get anything from the Ranee after the 
bond was given, although at some period, the 
date of which he does not give, he says he 
wrote to the Rajah of Benares, a relation of 
the Ranee, to point outthe danger the Ranee 
incurred in disputing his demand. He says 
the Rajah delivered or sent the letter, but 
without any effect. 

Mr. Tayler has referred to an offer by 
Khoorshed Ali’s son to pay the whole demand, 
and a large sum by way of fine if he woald 
abandon proceedings against Khoorshed Ali. 
This proves nothing against the Ranee. 
Khoorshed Ali’s son is not shewn to have 
been her agent in any sense. or to luve had 
any authority to make the offer as from her. 
It proves nothing but the utter terror which 


to do so under the 354th Section, had it appear- 
ed necessary for the purposes of justice. 
But the fact is that the Ranee in 
her plaint in the cross-suit says—‘ Mr. Tay- 
“ler by fraud and deception drew out money 
“from my tudsil, cutcherry, more than was 
“due to him, and to which he bas no legal 
“title.” She gave Mr. Tayler the fullest 
information as to the particulars and dates 
of the Bills of Exchange which she charged 
him as having taken. If she uses the words 
“by fraud and deceit,” all we can say is that 
this was her view of the case as an angry 
litigant. There can be no doubt but that 
an English pleader, drawing a bill in equity 
for an account against him, would have 
ased very similar language. 

The Principal Sudder Ameen framed the 
issue properly to try the question raised 
by the Ranee. The question of Mr. Tay- 
ler’s right to take fees, otherwise than ac- 
cording to the terms of this contract, was 
argued before this Court, on the hearing 
in December 1863, at very great length ; and, 
oa the remand for thé purpose of taking 
farther evidence on this issue, Mr. Tayler 
had the fullest opportunity of calling any 
witnesses he pleased to substuntiate his 
alleged right to take fees ns well as the 
rewards stipulated by the hookumnamah. 

With reference to the orders reversing 
the dismissal of Khoorshed Ali, Mr. Tayle 
says that no notice of the appeal was serve 
upou him. 

In cases of appeals by vakeels or other ' 
officers of Court who have been dismissed 
from their employment, the question is 
treated as one between the Court and them- 
solves as its officers. It appears not to be 
the practice to serve notice of appeal on 
any one unless by the particular direction of 
the Division Court before which the case 
may be brought up. In the present instance 
the charge against Khoorshed Ali was mixed 
up with the regular suits; and not only did 
Mr. Doyne think it necessary in his opening 
to go into the case, but in his argument, on 
the 17th December 1868, Mr. Allan, ns 
vakeel for Mr. Tuyler, read tho evidence 
taken in the Miscellaneous case, and defended 
the proceedings both of Mr. Tayler and the 
Judge. The whole matter was so fully 


the proceedings in these cases had caused in : discussed in the presence of Tayler aud his 


the district. 

Mr. Tayler urges that, in trying the ques- | 
tion of his rights to retuiu the unconditioual 
fees received by him from Hoormut Ally, this 
Court has raised a new issue. It would 
have been perfectly competent to this Court 


vakeels, that no separate hearing of the 
Miscellaneous case took place. We certainly 
are not aware that Mr. Tayler had not 
full notice of Khoorsled Ali's appeal. 

Mr. Tayler presented a petition of review, 
and should then have pressed the objection 
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now urged ; that petition was allowed to 
stand on till the whole case should be before 
the Court, when the record came up with the 
additional evidence taken on the remand. 
After the hearing of the principal case on 
the 18th January in the present year, the 
application for a review was withdrawn by 
Mr. Bourke, counsel for Mr. Tayler, and 
thereby, under the 378th Section, the orders 
in the Miscellaneous appeals of Khoorshed 
Ali and Bhikary Lall became final, and the 
Court cannot now enter into the question as 
to the propriety of the order as to costs, of 
which, however, I may add I see no 
reason to doubt the propriety. In point of 
fact, costs, though awarded by us, were not 
actually given by the decree by which our 
judgment was carried out, because, according 
to the existing practice of the Court, there 
are no menns of taxing costs on Miscellane- 
ous petitions not impressed with an ad valo- 
rem stamp. 

Mr. Tayler complains that the Court has 
censured him for writing a letter to Mr. 
Russell with reference to the suits which the 
Court has characterized as “ a private com- 
munication.” We must observe in the first 
place that it is entirely opposed to the prac- 
tice of all Courts of Justice, most unfair to 

adversary, a contempt of the Court, and 
fall of danger to the administration of justice, 
hat a suitor on any pretext whatever should 
communicate with a Judge, either by letter, 
/ or in conversation, or in any manner what- 
soever, otherwise than by public proceedings 
ijn open Court, respecting the merits of any 
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this letter behind the hack of tho opposite 


party for that purpose ? Neither the Judge 
nor Mr. Tayler treats the lottor as a charge 
against the pleader under Act XVIII of 
1852, a copy of which is by the Att to be 
seryed on the opposite party 20 days before 
the hearing, and before the evidence is to be 
taken. On the contrary, the Judge notices 
that he has received Mr. Tayler’s letter, 
and directs him to presenta petition uuder Act 
XVIII. The petition presented by Mr. 
Tayler is a very different document, not 
referring to the letter in any way, a mere 
short statement that Khoorshed Ali had 
been guilty of dishonesty in the exercise of 
his professional duty, aud going on to charge 
him with an abetting or subornation of per- 
jury. We have already pointed out the ille- 
gality of every step in the proceedings taken 
agaiust Khoorshed Ali, and will ouly add 
that, s0 far as it was a charge of abetting the 
offence of giving false evidence, the Judge 
was precluded from entertaining it under 
Act XVIII of 1852, by Section 2 of the 
Penal Code, and Section 169 of the Code of 
Criminal Procedure. So far as regards any 
other offence, we may observe that, if an ex- 
asperated suitor pressed by the skill and 
intrepidity of his adversary’s Counsel is to 
be allowed to intimidate and gag him by a 
charge of professional misconduct in too 
successfully advocating his elient’s interests, 
there would be an end to that absolute liberty 
of speech in Courts of Justice, which is the 
glory of the English judicial system. 

Under Act XVIII of 1852 the evidence 
is to be taken ou the day appointed for the 


Æase in which he is interested, and which is 

; either pending in the Court of such Judge, 
or likely to come before him. , 

Mr. Tayler in his letter to the Judge dis- 

cusses every point of the dispute with the 

t Ranee, tells his own story at length, and 


hearing, which must be at least 20 days after 
service of a copy of the charge on the 
vakeel. But Mr. Tayler gave his evidence 
against Khoorshed Ali immediately on the 
presentation of the petition; and thus a 


suggests that the Judge should call the cases 
up on his file. The letter was no pro- 
ceeding in the suit, no part of the record. 
The Ranee would have had vo means of 
‘hearing that such a letter had been written, 
no right to take a copy of it, as she would 
of a petition regularly presented in Court ; 
she would have no means of knowing its 
contents, or of removing any impression 
unfavorable to her cause which it might 
have produced on the mind of the Judge. 
Mr. Tayler writes thet he does not wish to 
make a formal request by petition for the 
transfer of the case, as such an application 
usually implies a distrust of the Court from 
which the transfer takes place. But what 
right had. he to make a sectot application by 


second time in the absence of the Ranee, 
who had no opportunity of being present or 
c1oss-examining him, he poured his talo into 
the ear of the Judge. 

Mr. Tayler immediately returned to Patna 
without giving his evidence in either of the 
causes between himself and the Ranee. 
Two days after this, on the Ist of August, 
the cases were heard by the Judge, with what 
results we have seen. 

Mr. Tayler has explained that, on telling 
Khoorshed Ali “that if he had met any 
pleader like him before, he wonld have 
prosecuted him,’ he was answering a 
question which the Judge has not recorded. 
‘whether he had ever prosecuted a pleader 
before,” 
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But he has not explained his evasion of 
the all-important question put to him by 
Khoorshed Ali, of the two cases, one by 
Ranee Soonut Koonwar against Hoormut 
Ali, and 'onb by Ranee Asmedh Koonwar 
against Kunhaye (otherwise Hurku) Singh, 
which was lost and which was won? The 
question was no less than this—Am I or 
ar you, Mr. Tayler, the vakeel who has 
abused his client’s confidence ? 

Mr. Tayler pressed upon us that the Ranee 
and her servants should have been committed 
for perjury in alleging that he was dismissed, 
and that be did no work after the 15th 
Maogh, 10th February 1861. We have al- 
ready pointed out that there is no direct 
contradiction in the evidence on the record 
of the statement that a letter was written 
for the purpose of dismissing Mr. Tayler. 
Mr Tayler, in fact, did no work after the 
13th of March. The witnesses were not cross- 
examined—no opportunity was given them 
to explain or correct their statements; their 
attention was not called to the petition, and 
the proceedings before the Magistrate on 
the 13th of March. I think that under 
these circumstances it would have been most 
unjust to put witnesses on their trial for 
perjury, who allege that for 14 months Mr. 
Tayler did no work, when they would have 
been quite correct if they had said he had 
done no work for 13 months, more especially 
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to enforce his claims, is entirely consistent 


with the notion that he believed them to 
be just. 

" Rash as some of his assertions have been, 
there is, in my opinion, no ground whatever 
for imputing to him wilful perjary, nor has 
any such charge been made against him by 
his adversary. 

The application for a review must be dis- 
missed with costs. 

Loch, J.—I voncar generally in the view 
taken by my colleague, and agree with him 
that the decision of the Court, passed on 
26th April last, should be sustained, except 
on one point. 

While hearing this application for review, 
we have for the first time had Mr. Tayler’s 
deposition on: oath before us in respect to 
his claim againgt the Ranee. So much of 
that deposition, as relates to his claim against 
her, was irregularly taken after that part of 
the case was closed. The record was sent 
to the Lower Court to take evidence regard- 
ing the Ranee’s claim, and Mr. Tayler took 
that opportunity, when giving his deposition, 
which ‘should have been confined to the 
subject for which the case was remanded, to 
enter into his whole case. This part of 
his deposition was consequently not before 
the Court when it passed judgment on 26th 
April last. In that deposition Mr. Tayler 
has stated how the arrangement for the work 


as the Ranee was arguing in her pleadings! for which he now claims compensation, was 

that a servant who does no work cannot| made; and he gives his own version of the \ 

be entitled to draw salary. | purport of the conditions of that contract ' 
Even if we had felt it to be our duty to | which he allgges bave been fully carried out 


commit the Ranee for giving false evidence, 
i utterly repudiate the suggestion that we 
should on that account have been at liberty 
to deprive her of her Civil rights, or make 
a decree against her for money not found to 
be justly due from her. 

After looking at the evidence as to his 
understanding of the terms of the second 
hookumnamah given by Mr. Tayler upon 
the remand, though irregularly, and after 
that part of the case had been closed—after 
reading Mr. Morris’s judgment, and the con- 
tract of service of Hoormat Ali with the 
Ranees there referred to—and after hearing 
Mr. Tayler’s explanations on this applica- 
tion for a review,—Il am willing to believe 
that Mr. Tayler, in asking his client to 
execute the bond, really thought that he 
had earned the three sums aggregating 
rupees 17,000 stipulated for by the second 
hoohumnamaAl, and secured by the bond. 

The very heat and violence with which 
he has throughout asserted and endeavoured 


in spirit, if not in the actual letter. As Mri 
Tayler has been allowed to read the evidence 
in support of his application for review, it 
is entitled to have full consideration, and I 
propose, in a few words, to state my reasons 
for differing from the interpretation which 
he puts upon the terms of the document 
bearing date 29th Assin 1268, F. S. (29th 
September 1860). 

The case between the parties is really 
very simple. Mr. Tayler claims arrears for 
salary due to him as legal agent for the 
Renee, and a sum due for the performance 
of certain work under a written contract. 
The Ranee claims to recover money from Mr. 
Tayler for sums received or taken by him 
from her treasury, to which under his agree-' 
ment he was not entitled. The question then 
in Mr. Tayler’s suit, is simply this—whether 
Mr. Tayler is entitled to the aum he claims ; 
and, in the Ranee’s suit, whether Mr. Tayler 
is or ig not accountable to her for sums he 
has admittedly received? The Court gave 
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Mr. Tayler a decree for the amount of salary 
which he claimed : it not having been proved 
to the satisfaction of the Court that Mr. Tay- 
Jer had been dismissed ns stated in the Ranee’s 
answer; but it rejected his claim to the 
other sum, because the Court held that Mr. 
Tayler had not fulfilled the conditions of the 
contract. The Court further held in the 
Ranee’s cage that Mr. Tayler was accountable 
to her for the money he had received, and 
gave her a decree for so much of her claim 
as Mr. Tayler was unable to show had been 
carned by him. 

Mr, Tayler brought his claim for 17.000 
rupees, on a bond dated 13th March 1861, 
in which it was stated that the cases mention- 
edin a hoekumnamah of 29th Assin 1268, 
F. S. bad been successful, and that he was 
entitled to recover the remuneration pro- 
mised in the said hookumnamah. In his 
deposition before the Judge, taken in the Mis- 
cellaneous case of Khoorshed Ali, Mr. Tayler 
described the circumstances under which 
he obtained the bond. He thon stated that 
an attachment of the zemindary was con- 
templated by the authorities; that he was 
called upon by the Ranee to go into Court 
to plead against the attachment; that he 
refused till payment of the money alleged 
by him to be due under the hookumnamah 
off 29th Assin 1268, F. S. was made; and 
tivat he did so when the bond was executed. 

he Court held that, considering the fidu- 
tlary relations existing between Mr. Tayler 
fand the Ranee, the bond was obtained undor 
pressure, and that Mr. Tayler had acted in 
Want of his daty to his client*in refusing 
Lo plead her cause till she had given him the 
gaid bond. Mr. Tayler now says that an st- 

chment was not contemplated af the time; 
hat there was merely an order of the Magis- 

ate issued requiring the Ranee to enter into 
ecognizances to keep the peace, and not to 
allect rents without some understanding, 

hich order the elder Ranee sought to set 
aside ; and that he drew up a petition which 
18 presented in Court. He further tells us 
hat he took tha bond as an accommodation 
to the Ranee who was unable to raise the 
money at the time. Now, looking at it from 
any poiut of view, either that an attach- 
ment was impending, or an obnoxious 
order for recognizance had to be got rid of, 
yet Mr. Tayler cannot be relieved from the 
charge of haviug used pressure when he 
refused to go into Court till his claim was 
settled. It certainly might have been some 
accommodation to the Ranee that he did 
not press for onsh down, and was satisfied 
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with a bond whieh distinctly declared that 


every thing had been done which entitled 
him to his promised reniuneration ; but there 
can be no doubt that the démand for pay-. 


men, coupled with a refusal to act, till satis- 


faction were given iu some shape, was a pres- 
gure which, considering the position Mr, Tay- 


ler held to the Ranee, was altogether improper. 


The Judge treated this bond as an estop- 


pel, behind which the Ranee could not look. 


This Court held that, looking to the circum- 


stances under which it was executed, Mr. 


Tayler could not recover under the bond. Mr, 
Tayler now says that he never intended that 
the bond should be considered an estoppel, 
and he demands the remuneration claimed for 
work honestly and fully performed. This 
brings us to the hookumnamah of 29th Assin 
1268, F. S., and to the construction of tho 
terms used in that instrument, and to the 
real intention of the parties. A short ac- 
count of the state of the parties will help us 
to a proper understanding of the terms of 
the document. After the death of Rajah 
Mode Narain, his two widows were entitled 
each toa moiety of the estate. The elder 
Ranee, the defendant in the suit brought by 
Mr. Tayler, desired to have the collections 
made by Hoormut Ali, the former Dewan ; and 
such an arrangement, if: carried out, would 
have put her in tho position of mistress of the 
whole property, as the whole collections 
would be made by her nominee. The young- 
er Ranee objecting to this position of depeud- 
ance, insisted on her own rights, and quar- 
rels ensued in consequence. Ultimately it 
was arranged that Hoormut Ali should col- 
lect for both parties. This arraugement, 
however, lasted but ashort time: for the young- 
er Ranee, either suspecting that Eloormut Ali 
was playing her false, or for some other 
ronson, determined on dismissing him from 
her service, and brought one action charging 
him with embezzlement under Section 24, 
and another under Section 23 of Act 
X of 1859. There can, I think, be no 
doubt that the elder Ranee was anxious to 
have the whole of the collections in her own 
power, otherwise there would bave been no 
cause of quarrel between the ladies; and 
when the younger Ranee dismissed Hoormut 
Ali from her service, aud appointed Budel 
Ali as her Dewan, who collected rents and 
wnve receipts in her name, it was the great 
object of the elder Ranee to bring matters 
back to their former position, to roinstale 
Hoormut Ali in fall authority, to restrain the 


younger Ranee from taking any further share 


in the collection of the rents, and to bring 
B 
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the whole tenantry under her power by 
having the receipts given by the younger 
Ranee. rejected as of no value, leaving the 
“malgoozars ‘exposed to pay their rent a 
second time to Hoormut Ali. Mr. Tayler, in 
his deposition before the Judge, taken on Ist 
July 1864, states that “ the letter then speci- 
“ fled that the Ranee made over to me three 
“ matters: one to obtain the dismissal or 
“ striking off or non-suiting the action under 
“ Act XXV, and this is the only case mention- 
“ad. The second isthe establishing the vali- 
“ dity of actions being brought by Hoormut 
“ Ali, Thirdly, the issue of prohibition to the 
“younger Ravee against collecting separ- 
“ately.” But in this summary of what was 
expected of him, Mr. Tayler has overlooked 
the wording of ‘the terms of the agreement 
which were repeated at the end of the instru- 
ment, as well as entered in the body of that 
document. The document commences by 
stating that a false charge had been brought 
by Ranee Soonut Koonwar against Hoormat 
Ali before the Collector that, owing to her 
instigation, several of the ryots had kept 
back their renta and refused to pay the 
whole to Hoormut Ali, notwithstanding the 
orders of the authorities that Efoormut Ali 
would bring actions against them for the 
whole rent. Further, ‘that Ranee Soonut 
Koonwar insisted on collecting her share of 
the rents. This describes the state of mat- 
ters when the letter was written. Then 
comes the duty entrusted to Mr. Tayler. He 
was first to get the suit against Tloormut Ali 
dismissed or struck off. Secondly, he was 
to establish Hoormut Alla rightor compe- 
tency of action (for so ‘‘jowaz tossowur 
shudun nalush” is properly translated), for 
the recovery of the rents from defnulters for 
the whole 16 annas ; and thirdly he was to 
get issued from thé Magistrate repented 
orders restraining the younger Ranee from 
making separate collections, so that for the 
future neither she nor her servants make 
collections in the zemindary of Rajah Mode 
Narain. Then follows the condition for re- 
muneration. In the event of his being suc- 
cessful, Mr Tayler was to receive 22,000 
rupees, of which 5,000 rupees were to be paid 
down, 9,000 rupees at the Full Mon of Poos 
1268, and 7,000 rupees at the fall Moon of 
Chyet. A. further distribution wasthen made 
with regard to the sum of 17,000 rupees, 

Each of the matters was valued, and additions 
were made to the second and third. For 
the first, he was to receive rupees 6,000. 
For the second, i. e. for establishing a right 
of action on the part of Hoormut Ali, to sue 


the tenants for their whole rents, and the 
rejection of the receipts of the younger 
Ranee, rupees 6,000. And for the third, viz. 
the issue of stringent or repeated ( takeedi) 
orders regarding the collection of the rents 
by me (een janibeh), and restraining the 
younger Rance and her servants from mak- 
ing separate collections, rupees 5,000. 
Reading the conditions of the letter, as given 
in the body of that document, with the same 
conditions at its close, and having before us 
the state of affairs in the zemindary, it ap- 
pears to me to be perfectly clear that the 
elder Ranee’s object wae to get the manage- 
ment of the whole estate into her own hands 
through her servant Hoormnat Ali, and 
his was to be done by Mr. Tayler’s 
exertions, who was required to have ordera 
issued by the Magistrate, prohibiting the 
younger to collect rents, was to establish 
Hoormut Ali’s right of action against the 
tenants for their whole rents, to set agide by 
some means or other the receipts given by 
the younger Ranee, and to have repeated 
(I think the word stringent is more suitable, ) 
orders issued for the collection of the whole 
rent by the elder Ranee (een janibeh). 
These words “‘ een janibeh” are said to re- 
fer to Hoormut Ali. It is said that the Ranee 
has so identified herself with her servant that 
she speaks of him while apparently speak- 
ing of herself. It appears to me that these 
words shew what was the real intention of 
the Ranse. The ‘een janibeh” of thi 
sentence is clearly in strong contrast with 
Ranee Soonut Koonwar, and refers to herself 
as opposed to the younger Ranee. Mr. Tayler 
has, in his deposition of the lst July 186%, 
stated the object which was in view when 
the letter of 29th Assin 1268, F. S. wap 
written, and has given us his own constru 
tion of that document. l do not think ha 
there are any grounds for discrediting hi 
statement so far as his belief is concerned 
but when the terms snd conditions of a do 
cument are disputed, it is for the Court t 
determine what is the proper interpretatio 
to be put upon them ; and it cannot accept tl 
view taken by either of the parties, uoles 
that view appear toit after due consideratio 
to be the correct one. Now, looking at th 
terms of the document of 29th Assin 1268, 
F. S. as understood by the Court, I do not 
find that Mr. Tayler fulfilled thoseterms, The 
success on the first point restored Hoormut 
Ali to his position of Dewan of the two Ra- 
nees, butit did not prevent the younger Ranee 
dismissing him at any moment. As Dewam 
for the two Ranees, he was entitled, no doubt, 
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to sue tenants for their whole rents ; and there- 
fore, had the second condition consisted merely 
of aright of action, it would have been super- 
fluous : for, as Dewan, he had that power ; but 
the real object sought for was to set aside 
the receipts already given by the younger 
Ranee, and no doubt the case of Hurkn 
Sing was a test-suit for the accomplishment 
of this purpose ; and, had it been successful, 
the tenants would have been left at the 
mercy of the elder Ranee. After paying a 
moiety of their rent to the younger Ranee, 
and receiving her receipts, they would have 
found these receipts no better than waste 
pspers, and would have had to pay their rent 
over again. If the view taken by the Court 
be correct, Mr. Tayler certainly did not ac- 
complish the second condition. Again,it is ad- 
mitted that no orders, probibiting the younger 
Ranee from collecting were issued. The 
only orders were for recognizances to keep 
the peace, and “ for neither to collect without 
some proper understanding.” But the third 
condilion contains something besides a pro- 
hibition to be issued to the younger Ranee : 
it contains o positive authority to be given to 
the elder Ranee to collect the whole rents ; 
and certainly this condition was not fulfilled. 
Whether from oversight or other cause, the 
precise terms of the agreement have been 
overlooked, and Mr. Tayler has falleninto the 
error that the restoration of Hoormut Ali to 
ca as Dewan of both Ranees by the dis- 

al of the suit of the younger Ranee was 
fantamount to the entire fulfilment of the 
conditions of the agreement. I do not 
Si it was, and, therefore, I do fiot consider 
r. Tayler entitled to recover the sum he 
laims for work performed. Mr. Tayler has 
ressed upon the Court the necess8ity of con- 
ning its attention to the terms of the agree- 
ent without reference to the case of Hurka 
ingh, and the letter of Hoorriut Ali of 2nd 
eptember 1860 which, no doubt, throw great 
ight on that document. Setting them aside, 
owever, and looking only to the terms of 
he agreement, it appears to me that those 
germs indicate sufficiently clearly what work 
as to be done, and that Mr. Tayler did not 
omplete it. Mr. Tayler complains that the 
Court charge him with failure in the case 
of Hurka Singh as if that were a case 
which under the contract he was bound to 
carry through to a successful issue ; and he 
¢points.out that the contract contains no al- 
lusion to ‘that case ; and he urges that, if 
success in that case had been one of the 
objects in view, it would have been speci- 
fically mentioned as was .that of Hoormut 


Ali. 


He admits that, had he not so fully 
succeeded in Hoormut Als case, it is most 
probable that Hurku Singh’s or some other 
case of the kind might have become the 
point to be decided ; but, as several cases 
of this kind were instituted, it could never 
have been expected of him that he should 
go into Court and plead in each of these 
saits, The Court never intended to say, nor 
did it say, that Mr. Tayler under the agree- 
ment was bound to win the particular suit 
against Hurkua Singh. What the Court said, 
and its meaning is sufficiently clear, was, that 
Mr. Tayler had to perform a certain condi- 
tion, viz. to have the receipts given by the 
younger Ranee disallowed, and that Hurka 
Singh’s was a test-case for that purpose. 
Had he been successful, aud the younger 
Ranee’s receipts been declared worthless, 
then Hoormut Ali might have sued every 
tenant who had paid to the younger Ranee, 
and obliged him to pay half of his rent a 
second time. He would thus have been 
able to put such a pressure on the tenantry 
as would effectually have kept them subser- 
vient to him and the elder Ranee whose 
interests he espoused. Mr. Tayler failed in 
this case, and so did not fulfil the second con- 
dition. 

Mr. Tayler has charged the Court with 
making out a new case for the Ranee. He 
says that she came into Court with a distinct 
allegation that Mr. Tayler had, by fraud and 
deceit, taken 38,650 rupees from her tren- 
sury. This allegation has been found to be 
altogether false, and the Court was bound 
by all the rules of procedure to keep the 
Ranee strictly to her statement, and, when 
she failed to prove her allegation, to dimiss 
her suit and commit her for perjury. Mr. 
Tayler’s own experience must have taught 
him that natives, when carrying on litiga- 
tion, make use of expressions which canuot 
be supported, and which are treated by the 
Courts as so much trash, The real meaning 
of the Ranee, as was pleaded from the first 
by Mr. Doyne, was that Mr. ‘Tayler had re- 
ceived money which, under the terms of 
his mookhtearnamah of 15th Chyet 1267, 
he was not entitled to receive. Considering 
the imperfect state of pleading in the 
country, allegations of this kind must not 
be too critically scanned, aud, indeed, never 
are so, when it is the object of a Court to 
do justice between the parties, How then 
did this Court treat the words out of which 
Mr. Tayler has tried to extract so much ven- 
om prejudicial to his character? They were 
considered to mean merely what the Coun- 
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sel for the Ranee pleaded all along, that he 
had received what he was not entitled to. 
Mr. Tayler was not taken by surprise. The 
fifth issue sufficiently raised the point; and 
when the case was remanded to enable Mr. 
Tayler to meet the allegations of the Ranee, 
he had full. opportunity- given him to pro- 
duce evidence to prove that, under the terms 
of his Sunnud as agent, he was entitled to 
receive fees as well as gratuities on success. 
What could have been a better answer to 
thee Ranee’s claim than evidence of this 
kind Even if, as he says, the Court did 
raise a fresh issue, Mr. Tayler was not taken 
by surprise. He knew perfectly well what 
was the line of argument taken by both 
parties at the first hearing of the case. Jt 
is unnnecessary to dwell further upon this 
point, nor is it necessary to revert agnin to 
the terms of the mooktearnamah. It was 
for Mr. Taylor to prove his present allega- 
tion, that he was not restricted from taking 
fees ; and failing to do so, he, he must be 
bound by the terms of his engagement. 
There remain two or three minor points 
of which it is necessary to take notice. 
Mr. Tayler objects to that part of the judg- 
ment, in which the Court says that he had not 
denied the Hanee’s allegation of his dismissal 
by any direct evidence, and he refers to a 
latter of the Ranee to him, dated Ist Pous 
1269, F. 8. (18th December 1861), to her 
petition to the Magistrate of Ist March, and 
to his letter to the Magistrate, as clearly 
proving that the statement of the’danee and 
of her witnesses, of his having béen dismissed 
on the 15th of Magh 1268, and not having 
done any duty as a mookhtear after that date 
in looking after her cases, is wholly untrue, 
and he urges that the Court were bound to 
commit her and ber witnesses for perjury. 
This objestion, even if valid, can form no 
ground for admitting a review, for this part 
of the case was given in Mr. Tayler’s favor, the 
Court holding that the evidence to support 
the allegation of dismissal was insufficient, 
‘The Court refused to sanction the committal 
of the parties for perjury, because they had 
not been cross-examined, and had no oppor- 
tunity given them of explaining their state- 
ments which they might have done. Mr. 
Tayler complains that the Court have cen- 
sured him for not having denied the allega- 
tion of the Ranee in his written statement, 
and he takes credit to himself for not having 
disobeyed thelaw in this respect, and T 
Section 123 of the Code which forbids 
written statements to be drawn up by 
way of answer one to the other. Now, 
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hereisa man, a law agent and a pleader, 
who iu his own cause deliberately breaks 
the law by filing a written statement after 
the Ranee has filed hers, and in it he answers 
the allegations made by the Ranee seriatim 
except on the one poiut of his dismissal ; 
and because the Court remarked that, having 
taken upon himself to file an answer to the 
Ranee, which he had no business to do, it 
was singular that he had omitted to rebut 
the allegation of dismissal (for the Court’s 
remark does not go beyond this) ; he now 
seeks to turn the tables upon the Court, 
and with the utmost assurance to take 
eredit to himself for having by am oversight 
kept within the letter of the law in this 
particular. Tne Ranee’s statement was 
filed on ist April 1863 ; Mr. Tayler’s answer 
was put in on 13th April following. 

My colleagae has very fulty gone into the 
objection raised by Mr. Tayler to a remark in 
the Court’s proceeding of 23rd January 
1864, in which the Court charged him with 
having sent a private letter to the Judge. 
As Mr. Tayler withdrew his applieation for 
review, he is not, properly speaking, enti- 
tled to be heard on this point. As, however, 
he withdrew the application under a mis- 
apprehension, he has been allowed to 
state his objections to the remarks of the 
Court. The Court lave, I apprehend, 
made use of the words ‘ private letter” i 
a legal snd proper sense as contradistin 
guished from an application to the Cour 
made in the mode prescribed by the rules ofi 
the Court. | Mr. Tayler must have been well 
aware that it was improper to address the 
Judge, even on matters of business, by a ja 
ter, and to gend itto himina private manner 
instead of presenting it in proper form i D 
open Court. No doubt, the words “ priva 
letter” as ordinarily used, would convey 
meaning different from that affixed to the 
by the Court, but, used as the Court did make 
use of them, the words were strictly correct, 

‘Mr. Tayler objects to our looking ta the 
letters of Hoormut Ali to discover the su 
that were paid to him; but, in the absence of 
all regular accounts, we think the opposite 
party and the Court are at perfect liberty tal 
make use of these letters which Mr. Tayler 
himself ftled, and it is by their assistance 
that we have been able to arrive at some 
conclusion, which would have been other- 
wise hopeless. The Court did not accept 
the accounts filed by the heirs of Hoormut 
Ali, for these were fragmentary, and did not 
appear to have been regularly kept. The 
course adopted ‘by the Court, after it had 
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determined that, under the terms of his 
sunnud, Mr, Tayler was not entitled to fees in 
advance, and that the Ranee was entitled to 
an account, was to require Mr. Tayler, who 
admitted that he had received the money, to 
shew for what services he had obtained it. 
The Ranee gave a detail of the money paid, 
with the dates of payment comprising eleven 
items. With the assistance afforded us by* 
Hoormut Ali’s letters, Mr. Tayler has been 
discharged from the claim in regard to six of 
these items. In his evidence taken on the 
ist July 1864, he accounts for the money as 
follows : 2,000 rupees (item 4) was paid to 
one Muxood Alias,shewn by the Dewan’s 
accounts ; 1,000 rupees (item 11) was paid 
to Dr, Allen as fees ; 5,000 rupees (which 
item he does not say) is the dishonored 
Hoondce which he files. Deducting this sum 
of 8,000 rupees, he has to account for 25,650 
rupees, and of this he says 3,000 rupees 
(item 1) was the balance of Shegoon on 
his first employment ; 10,000 rupees (item 
not given) was paid by order of the Ranee 
for getting rid of Mr, Simpson’s order; 
4,000 rupees for eight mouth’s salary; 65,000, 
rupees according to the letter of September 
1860 (the hookumnamah of 29th Assin 
11268) ; 2,000 rupees paid according to the 
gecounts on 14th December 1860 in the 
| cpa of Hurku Sing ; 100 rupees and 500 
upees he admits, and so accounts for 24,600 
upees leaving a difference of 1,050 rupees, 
for which he cannot account, but for which 
he claims an acquittance, on the ground that 
lie had obtained no gratuity for, his success 
fin the embezzlement case; nor for the suc- 
} cessful result of his application to Mr. 
{ Wigram, with which Hoormut Ali expressed 
(himself gratified. Now, this is a very 
} general mode of answering the claim of 
the Ranee, which gives the dates of pay- 
ment, and these payments are proved, some 
(3 the evidence of the Bankera who made 
them, and some by the evidence of the 
} Ranee’s servants, and are apparently referred 
to in Hoormut Ali’s letters to Mr. Tayler. 
These letters also show that several sums were 
aid to him which have not been entered 
R the Ranee’s claim, and all such the Court 
refused to admit. 


It seems to me unnecessary to enter fur- 
ther into this case. I see no reason for 
altering the opinion I have already expressed 
in conjunction with my colleague, that 
Mr. Tayler did not fulfil the conditions of his 
agreement of 29th Assin 1268, F. 8.; and 
that consequently he is not entitled to the 


remuneration he claims; that, under the terms 
of his sunnud bearing date the 15th Chyct 
1267 (22nd March 1860), he, as mooktear, 
was entitled to gratuities in addition to his 
salary only on success ; that the Ranee was 
entitled to call upon him for an account of 
all sums received by him, and on his failure 
to prove that monies received by him had 
been given as rewards for work accomplish- 
ed, he was bound to refund such sums, 


On one point, however, after considering 
the evidence given by Mr. Tayler on oath on 
lst July 1864, in regard to the hookummnamuah 
of 29th Assin 1268, F. S., there are, I think, 
grounds for altering the judgment of tho 
Court. We have in our judgment charged Mr. 
Tayler with bringing his claim for remuuera- 
tion, Anowtng that he had not been success- 
ful. The words we have made use of are 
as follow :—“ On the other hand, there is 
“ the distinct and uncompromising assertion 
“on the face of the bond that all the suits 
“had been successful. This was Jr. 
“ Tayler’s assertion, because, as he himself 
“ says, the draft was written in his pre- 
“sence by the mohurir, and approved by 
“ him, Mr. Tayler the mooktear, who him- 
“ self conducted the litigation of the Ranee 
“in all Courts, and well knew whether the 
“ statement was true or not, that the suits 
“ had been successful.” 


Now, after reading Mr. Tayler’s evidence 
as to the manner in which the hookumnamah 
was drawn up, and the view he took of what 
was required of him, I hesitate to affirm this 
part of our decision. I cannot believe Mr. 
Tayler guilty of such dishonesty as our judg- 
ment brands him with. If wo affirm this 
part of our judgment, we declare to the 
world that Mr. Tayler has knowingly made a 
false claim for remuneration for work not 
performed, and has supported his claim by 
perjury. Now, there is nothing before the- 
Court to warrant it to say that Mr. Tayler is 
capable of such conduct ; aud when we con- 
sider his position in life, his past career and 
character, I think we have no sufficient 
grounds for charging him with such gross 
misconduct. I think it may be safely said 
that, with regard to the hookumnamah, 
Mr. Tayler has honestly taken what is, in our 
opinion, a mistaken view of what was re- 
quired of him, and, holding that opivion, he 
believed himself entitled to the money he 
claimed. At any rate, there is not sufficient 
evidence before the Court to lead it to be- 
lieve that he acted otherwise than in good 
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faith in making the demand. I would, there- 
fore, expunge the above paragraph from our 
judgment. I would also expunge the 
words in the judgment of January 1864 
which charge Mr. Tayler with brow-beating a 
witness. 


The 12th December 1865. 
Present ; 


The Hon’ble W. Morgan and Shumboonath 
Pundit, Judges. 


Limitation—-Hoondees—Begistration. 
Case No. 2468 of 1865. 


Special Appeal from a decision passed by 
Mr. F. L. Beaufort, Judge of the 24-Per- 
gunnahs, dated the 31st May 1865, af- 
firming a decision of Baboo Norotun 
Mullick, Sudder Ameen of that District, 
dated the 28th December 1864. 


Boistub Churn Doss (Plaintiff) Appellant, 
versus 


Prem Chand Mitter and others (Defendants) 
Respondents. 


Baboos Dwarkanath Mitter and Rajendro- 
narain Bose for Appellant. 


Baboos Kishen Kishore Ghose and Greeja 
Sunkur Mozoomdar for Respondents. 


A suit by the holder of a Hoondee against the 
acceptor is subject to the limitation preseribed by 
Clause 16, and not Clause 10, Section 1 Act XIV 
of 1859, 


Section 5 Regulation XX. 1812 (concerning the 
registration of “ bonds, promissory notes, and gene- 
ially of obligations for the payment of moncy’’) is not 
applicable to Hoondees or other similar negotiable 
mercantile securitics, 


Tms suit, which is by the holder of a 
Hoondee against the acceptor, was instituted 
within six years from the date of the accept- 
ance, but more than three years from that 
time ; and it has been decided by the Lower 
Appellate Court to be barred by limitation 
under the provisions of Clause 10 Section 1 
Act XIV of 1859. That Clause enacts a 
limitation of three years for suits on un- 
registered written agreements or contracts 
whore the law has provided means for the 
registration of the writings. Unless regis- 
tered within six months from its date, any 
such document cannot be put in suit after 
three years; while, if registered, the right 
of suit remains for the period appointed by 
the 16th Clause, that is to say, for six years. 
The Judge holds that the hoondee might have 


: been registered by the law in force when it 
| was made (Regulation XX. 1812) ; and that, 


not having been registered, no suit can be 
maintained upon it after three years. The 
5th Section of the Regulation authorizes the 
person holding the office of Register of Deeds 
“ to register bonds, promissory notes, and 
“generally all obligations for the payment 
“of money ; provided, however, that such 
“ registry shall only be made on the appli- 
“í cation in person, or by representative of 
“ tho party to whom the said bonds, promis: 
“ sory notes, or other obligations may have 
“ been executed.” While this law continued , 
in force, it was not, we believe, in; 
practice, considered applicable to hoondees 
or other similar negotiable mercantile secu- 
rities ; and the language of the Section 
appears to show that such a document, as they 
one now sued on, could not have been con- 
templated by the framers of the Regulation. 
This hoondee was drawn at Sylhet, and ) 
was addressed to and accepted by the defend- l 
ant at Manicktollah in the 24-Pergunnahs, \ 
and is held by an indorsee. By the accept- 
ance of the hoondee at thelast named place, 
a “written engagement or contract’? was 
certainly made between the plaintiff the 
holder, and the defendant the acceptor ; but \ 
this contract was one which could hardly 
have been registered by the person who exe- 
cuted it. Whether we assume the words- 
of the Regulation to impose on the drawer 
or onthe acceptor the task of the registra- 
tion of such a document, they are in- 
applicable to the case of a mercantile security 
which is negotiable by usage. The limita- 
tion of three years under the 16th Clause is 
not, therefore, in our judgment, applicable. 
The suit must be remanded to the Court of 
first instance for trial. 


i 
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bring the case within the exceptions of 
Section 153 of Act X. We think this 
contention is just. We canhot gather from 
the judgment of the Deputy Collector that he 
has (either rightly or wrongly) determined 
any “ question of right to enhance or other- 
“ wise vary the rent of a ryot or tenant, or 
“any question relative to a title to land or 
“to some interest in land as between parties 
“having conflicting claims thereto.” He may 
have misapprehended the value and charac- 
ter of the documentary evidence before him ; 
but the Act does not include such a circum- 
stance among the contingencies, on the hap- 
pening of which the Gollecror’s decision 
would cease to be final, and become open to 
revision. Conscquently in this ease the 
appeal lay to the Collector and not to the 
Judge’s Court. We reverse the decree 
complained of as made without jurisdiction. 





¥ 


The lith December 1865. 
Present: 
The Hon’ble H. V. Bayley and E. Jackson, 
Judges. 


Shikmee Talooks (when subordinate 
, to Zemindar)—Jurisdiction. 


? Cases Nos, 2463 and 2464 of 1865 under 
? Act A of 1859. 


J 
; Special Appeals from a decision passed 
by Mr. G. Bright, Officiating Judge of 


East Burdwan, dated thee 10th May 


} 1865, reversing decisions passed by the 
t 


Deputy Collector of that District, dated 
respectively the 9th and 27th February 
1865. 


Chunder Kant Chuckerbutty (Plaintiff) 


Appellant,” 
versus 


Joy Gopal Chuckerbutty and 
(Defendants) Respondenis. 


others 


Mr. R. E. Twidale for Appellant. 


- Baboo Mohendro Lal Seal for Respondents. 


When shikmee talookdars have estates on the 
Collector's Towjce separate from the zemindar’s 
estate, and the payment of their revenue through the 
zemindar is only a matter of convenience amongst 
themselves, they ara not subordinate to the zemindar, 
and the zemindar can sue only in the Ciml Courts 
for their share of the revenue. But when shikmes 
talooks were at the time of the Permanent Settlement 
comprised within the zemindar’s estate, they will 
not be borne upon the Collector’s Towjee, and tho 
talookdars will be subordinate to the zemindar, who, 


tenari ow a 
PRATER REA nn n naennaren oe ae 


standing in the position of landlord to the sabordi- 
nate talookdars, can take the enme measures against 
them to en orce payment of rents as he can take 
against any other under-tenant. 

Tuese were suits by a zemindar to reco- 
ver from two shikmee talookdars within 
his estate the rents due from them. The 
Judge has held that these shikmee tnlook- 
daras do not hold under the zemindar, but 
that they only pay the share of the revenue 
allotted against their estates through the 
zemindar to the Government. and ther&fore 
the zemindar can sue them for their share 
of the revenue only in the Civil Courts. 

This view of the law is objected to on 
special appeal, and we think the Judge is 
in error. If the shikmee talookdars have 
estates on the Towjee of the Collectorate 
separate from the plaintiffs estate, and the 
payment of their revenue through the zo- 
mindar is only a matter of convenience 
amongst themselves, then the Jndge’s view 
is correct. But if the shikimec tnlooks were 
at the Permanent Settlement comprised 
within the zemindar’s estate, then these 
talooks will noź be borne upon the Collect- 
or’s Towjee, and the talookdara will be 
subordinate to the zemindar, The share 
of the revenue which was assessed upon 
them is paid in the shape of rent to the 
zemindar ; and as the zemindar’s estate is 
liable for sale if the revenue is not paid, so 
the talookdar’s estate is liable at the suit of 
the zemindar if its rents are not paid, and 
the zemindar standing in the position of 
landlord to the subordinate tnlookdar ean 
take the same measures to enforce the pay- 
ment of the rents as he could take agninst 
any other under-tenant. 

The orders of the Judge nre reversed, 
and the case remanded for trial of any addi- 
tional issues which may have arisen in it, 
and re-disposal. 


_ Costs of these appeals to follow the final 
judgment. 





The 11th December 1865, 
Present : 


The Hon’ble H. V. Bayley and E. Jackson, 
Judges, 


Dakhilahs (Proof of )—Pottah bar- 
ring enhancement (Effect of)— Date 
of Permanent Settlement—Exami- 


nation of Parties—Framing of 
issues. 


Case No. 2275 of 1865 under Act X of 1859. 


42 Act X 


Special Appeal from a decision passed by 
Mr. C. E. Lance, Officiating Judge of 
Bachergunge, dated the 25th May 1865, 
reversing a decision passed by Moulvie 
Mofizooddeen Khan, Deputy Collector 
of that District, dated the 15th December 
1864. 


Rajessuree Debia (Defendant) Appellant > 
VErSUS 

Shihnath Chatterjee (Plaintiff) Respondent. 

Baboo Motee Lal Mookerjee for Appellant. 


No one for Respondent. 


Rules as to tho mode of proving the authenticity of 
Dakhilahs. 

The date of the Permanent Settlement is the 22nd 
March 1793. 

A pottah which bars enhancement may be good as 


regards the person to whom it is granted. but not as | 


rds his heirs not mentioned in the pottah. 

adger onjoined to see that the parties have been 
properly examined according to law, that the parti- 
cular issues arising out of such ex«mivration are laid 
down, and that both partics have fall opportunity to 
adduce evidence upon those issucs. 


Tris is a suit for enhanced rent pursuant 
to notice. i 

The Deputy Collector dismissed the claim 
for enhancement of rent, being of opinion 
that the dakhilahs filed by the defendant, 
ranging from the years 1206 to 1271, and a 
settlement pottab of the year 1199, proved 
that the defendant had held at a fixed rate 
from the Permaneut Settlement. 

The Judge on appeal reversed this deci- 
sion. He states that the dakhilahs are not 
proved, and therefore cannot be accepted, 
and that the deed of settlement is dated 
1199, and therefore after the Permanent 
Settlement, which the Judge states came 
into force in 1197. The Jadge accordingly 
decreed the suit. 

On special appeal it is contended that 
the authenticity of the dakhilahs is nowhere 
denied upon the record ; that many of the 
dakhilahs are of very old date, and therefore 
incapable of proof of direct testimony ; and 
that the Judge is wrong in the date on 
which he states that the Permanent Settle- 
ment came into force. 

We think that all these objections are 
valid. There is no doubt that dakhilahs 
should, as a general rule, be attested or proved 
by some oral evidence in- the same manner 
as all other documentary evidence. But 
there isa special difficulty fora tenant to 
prove dakhiluhs which are drawn up by his 
vemindar’s agents and sigued by them, more 
particularly of long past days, The tenant 


a 
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cannot be expected in every case to summou 
all the gomashtahs of his zemindar for the 
past twenty or thirty years to attest his 
dakhilahs. He should be required in his 
examination to attest the dakhilahs himself 
as fnr as he can. All dakhilahs, which have 
been given to him personally, he .can prove 
as well as nny other witness. The tenant 
having so far deposed to their genuineness, 
it will remain for the zemindar or his ngeut 
who may depose on his behalf to deny their 
genuineness. He also should be examined 
regarding them. A mere general statement 
that they arə false should not be listened to. 
If he states that they are false documents, 
he should be required to detail his reasons 
for so stating, and if they appear to have 
any foundation, an issue should be laid down, 
and both parties required to prodace further 
evidence on the point. The presumption 


ı being that a document duly attested is genu- 
| ine, the Judge should require the zemindar 


to satisfy him very clearly that the dakhi- 
Inhs are false, before he rejects them. In 
this case, the Jndge appears of his own ac- 
cord to linve rejected the tenant’s dakhilahs, 
though the zemindar’s agent has raised no 
objection to them. It is true, as the Judge 
states, that they are not attested, but this is 
owing to the faulty examination of the pnr- 
ties by the Lower Court. Section 59 Act 
X of 1859 directis that, on the day fixe | 
for hearing of the ease, the Colleton 
shall proceed to examine the parties, and’ 
allow each party to cross-examine the 
other. This examination should be most 
carefully made, and all the different, 
points on which the parties are at issue 
should be then elicited, so that issues may, 
be laid down as required by Section 65. A}! 
zemindar’s agent, in a suit for enhancement, 
should, in theecourse of his examination, be, 
required to state whether he has any and wea 
objections to urge agninst the defondant’s 
documents, and if he has any objections, } 
what is the ground of such objections, In i 
the present case, it should have been pointed 
out to him that the defendant’s documents 
made out at least a prima facie case ageinst 
his claim for enhancement, and his reply | 
would have pointed out the questions upon 
which the two parties were nt issue. . The 
only issne which has been laid down in this 
case ig whether the jumma ia liable to 
enhancement. This is a general issue which 
may be laid down in every such case im- 
mediately the defendant denies his liability. 
It would hardly be necessary to examine 
and cross-examine the parties to arrive at 


ae 
thisissue. The intent of requiring a careful 
examination of the parties, instead of the old 





this defendant prima facie appears to be, 
should be deprived of his rights under the 
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law, because the suit impugning those rights 
is not correctly conducted by the Courts 
before whom it is tried, under the clear 
procedure laid down for them. 

The costs of this appeal will be costs in 
the suit subject to the final judgment. 


leadings which allowed of an auswer and a 
replication, is that the Court is to ascertain 
from the depositions of the parties the 
particular point upon which they are at issue, 
aod that the parties should be required to 
produce evidence solely to those points. 
Why should the defendant in this case be 
required to produce witnesses to attest his 
dakhilahs, if the plaintiff's agent does not 
deny their genuineness, or throw any suspicion 
upon them? It is not enough for the plaint- 
ifs vakeel in his oral pleadings to cast 
suspicion upon them. A charge of forgery 
is not to be lightly made or received. It 
must be deliberately deposed to on solemn 
nfirmation, and the grounds on which it is 
preferred distinctly stated, so that the party 
bringing the charge may be held responsible 
for his statement. 

The Judge is in error also as respects the 
date of the Permanent Settlament. He has 
taken the date of the Decennial Settlement 
as that of the Permanent Settlement, his 
attention is drawn to Regulation I of 1793, 
which proclaims that the Permanent Sattle- 
ment shall have been considered to have 
come into force on the 22nd March 1793. 


T a settlement pottah filed by the defendant 


S therefore, dated before the Permanent 


The 13th December 1865. 
Present: 


The Hon’bie L. S. Jackson and J. B. Phear, 
Judges. 


Bundobust papers (Nature of, ex- 
plained)—Presamption of uniform 
payment from Permanent Settie- 
ment. Examination of parties— 
Framing and disposal ef Issues.) 


Cases Nos. 2285 to 2239 of 1865 under Act 
X of 1859. 


Special Appeals from the decisions passed 
by the Judge of Bachergunge, dated re- 
spectively the 9th and 13th’ May 1865, 
modifying a decision passed by the De- 

uty Collector of the District, dated che 


ettlement ; but even if it was not, the pottah, 
7th September 1864. 


y no means, proves that the defendaut’s 
tenure orginated with that pottah, It 
‘appears to be a pottab given after re-measure- 

dent. There ig nothing in it to,prove that 
the rent was then enhanced. 

/ The defendants vakeel also urges that 
[s pottah under its terms bars enhance- 
ent, ns it states that the rent shall not be 
nereased. That pottah may have barred 
ny increase of .rent on the person to whom 

t was granted as long as he lived ; but those 
conditions do not descend to his heirs who 
are not mentioned in the pottah, and who 
Lae now iu occupation of the jumma. 

The orders of the Judge are reversed, and 
Jine case is remanded to him for re-trial with 
‘reference to the above remarks. Pe is 

requested, in all suits under Act X of1859, 
to be most particular in seeing /Aat the 
parties have been, according to tne law, 
properly examined, and that the particular 
issues arising out of that examination are laid 
down, and that both parties have full oppor- 
tunity to adduce evidence upon those issues, 
It would be an extreme hardship if an old 
tenant of 60 or 70 years’ standing, such as 


Dhun Singh Roy and others (Defendants) 
Appellants, 


VETEUB 


Chunder Kant Mookerjee (Plaintiff) 
Respondent. 


Baboos Kalee Mohun Doss and Luckhee 
Churn Bose for Appellants. 


Baboos Chunder Madhub Ghose and Sree- 
nath Banerjee for Respondent, 


Bundobust papers are nothing more than a con- 
temporaneons record of tenures as they existed in the 
years specified, and do not in any way import tbe 
commencement of a tenure or a fixing of the rent 
at that paiticular time. 

Where, in a suit for enhancement, a ryot or 
talookdar pleads possession for a long time and 
claims ths benefit of the presumption unde: Section 
4, that is tantamount to his having named the Per- 
manent Settlement. 

It is the duty of a Conit to elicit, by examination 
of the parties, all the material facts which do not 
appear in the plaint or written statements, ta frame 
distinct issucs, and to dispose of them preciscly, 


C 


44 Act X 


In all these cases the same plaintiff sues 
for rent at an enhanced rate, andthe defend- 
ants, who are howaladars and thus holders 
of permanent transferable interests in land, 
claim, substantially on the same grounds, 
exemption from enhancement ; and though 
there is a slight difference, whick we shall 
state, between the defence made in three of 
the cases, and that set up inthe other two, 
the whole may be conveniently disposed of 
together, on account of the errors in the 
Judge’s decision, which run through them 
all. 


The plaintiff alleges in each plaint that he 
purchased the talook specified ; and as the 
defendants occupied certain “ ghair bundo- 
bustee” howalas at a rent which he calls a 
“ Kaboola Jumma” without auy written 
covenant or ‘“ Kurardad,” and in measure- 
ment the lands were fouud to be of a certain 
area capable of paying rent at 10 rupees 
per kanee, which, after deducting collection 
charges at 10 per cent, would leave a total 
rent of so many rupees, he had caused 
notices to be served under Sections 138 and 17 
of Act X, and, as the defendants refused to 
pay, he now sued to recover the amounts 
due at the rates so fixed. 


The defendants in the cases Nos. 2235, 
2236, and 2237, pleaded that they had held at 
unvaried rates since the DecennialSettlement. 
In Nos. 2288 and 2239, the Decennial Settle- 
ment is not specifically named, but very long 
occupation at fixed rates was alleged ; and 
the presumption arising out of 20 years’ 
holding at such rates expressly claimed. In 
all the cases, but No. 2285, the defendant 
relied on a bundodbust paper, or in ohe case a 
pottah, dated in each case considerably more 
than 20 years back. 


It also appeared in the defendant’s written 
statements, and was not, and is not, denied, 
that the plaintiff had acquired the talook by 
purchase in 1244, 


The Lower Appellate Court in each case 
held the proof of 20 years’ holding at unva- 
ried rates to be unsatisfactory, but also held 
that in all the cases where a dundobust 
paper or a pottah had been filed, the defend- 
ant had himself, by showing a commence- 
ment of the tenure, rebutted the presump- 
tion which ought otherwise to arise. 


He, therefore, held the howalah in each 
liable to enhancement to an equitable rate 
which he fixed by reference to a local 


enquiry. 
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It appears to us that on the record there 
is no allegation by the plaintiff of the defend- 
ants’ rents having been varied since 1244, 
the time at which plaintiff purchased the 
talook, while there is a very strong asser- 
tion by the defendants of their having held 
at rates unvaried. This being so, we think 
the Judge was wrong in going into the 
evidence as to the rates within 20 years, that 
being a point on which there is no real con- 
troversy. 


We also think the Judge was mistaken in 
his view that the papers put in by the 
defendants rebutted-the presumption of law 
arising out of the 20 years’ holding. 


The bundobust papers, which they have 
severally filed, appear to us to be nothing 
more than a contemporaneous record of the 
tenures as they existed in the years speci- 
fied, and not in any way to import a com- 
mencement of the tenare, or a fixing of the 
rate at that particular time. 

Now, the plaintiff has in no other way 
rebutted the legal presumption, nor does his 
plaint disclose any cause whatever for which 
the defendant’s rent is liable to enhance- 
ment. 


It may be considered as fully settled “fpr 
where a ryot,in his answer to a suit for 
enhancement, pleads possession for a ihr 
long time, and expressly claims the benef | 
of the presumption under Section 4, eae 
tantamount to his naming the Permanen 
Settlement : and so of persons holdin 
tenures under Section 16. l 

We are ‘of opinion, therefore, that the 
plaintiff ought not to have had decrees A 
these cases, and we accordingly reverse the 
decisions of the Lower Appellate Court with) 
costs. - = \ | 


We think it, necessary to call the atten- 
tion of the Judge and of the Deputy Collects 
or to the duty which lies on their Courts, 
of eliciting from the parties, by examination, \ 
all the material faeta which do not appear 
in the plaint or written statements, so tha 
it may be seen what exactly are the points 1 
dispute. This being done, distinct issues 
should be framed, and the finding of the 
Court should dispose precisely of those issues 
as far as may be necessary to come toa 
final judgmeut. | 

The neglect to ascertain the real matters | 
in dispute, and to frame the issues arising, 
thereout, entails an amount of confusion | 
which it becomes afterwards very difficult 
to remedy, 


1865.] 
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The 8th December 1865. 


Miscellaneous 


Present: 


“The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Decres (Construction of.) 


Case No. 479 of 1865. ; 


Miscellaneous Appeal from an order passed 
-by the Judge of Patna, dated the 1st July 
1865, affirming an order passed by the 
Principal Sudder Ameen of that Dis- 
trict, dated the 38th February 1865. 


Shaikh Besharut Ali (Decree-holder) 
Appellant, 


VETSUS 


Shah Gholam Nuzuf (Judgment-debtor) 
Respondent. 


Ms, R. E. Twidale and Baboo Mohendro 
i Lal Shome for Appellant, 


j 
Moonshee Ameer Ali for Respondent. 


The officer passing a decree is the most suitable 
rson to construe it afterwards, shoufd any doubt 
rise as to its meaning. Thus, where the suit was 
a Nizamut lanis and the claim was dgcreed accord. 
ng to the plaint, the officer passing the decree, 
n petition by the other side after issue of proclama- 
on, declared the decree to meaneas giving rights 
ver Mokudumee lands, and this interpretation was 
pheld. 
Wr think that we have no power of in- 
rference in this case. The original suit 
as, no doubt, for “ Nizamut” lands, and the 
claim was decreed according to the plait ; 
but on a petition by the other side, after pro- 
clamation had been issued, the Principal 
Í Sudder Ameen undertook to explain the 
meaning of the decree, and declared it to 
give rights over “ Mokudumee’ lands. The 
officer passing a decree is properly supposed 
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to be the most suitable person to construe it 
afterwards, should any doubt arise as to its 
meaning ; and we do not, therefore, feel our- 
selves justified in attaching to the deorce any 
other interpretration than that put upon it 
by the Principal Sudder Ameen, although 
it would seem to point to Nizamut lands 
only. 


The only way in which the appellant can 
obtain relief is by applying to the Lower 
Court for a review of judgment. 





The 8th December 1865. 
Present: 
The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Limitation— Revivalofdecrees struck 
off before passing of Act XIV of 
1859. 


Cases Nos. 514 to 516 of 1865. 
Miscellaneous Appeals from an order 
passed by the Principal Sudder Ameen 


of the 24-Pergunnahs, dated the 27th 
May 1865. 


Shahzada Mahomed Buseerooddeen 
(Judgment-debtor) Appellant, 
VETSUS 
Nawab Hazee Mahomed Khan Kazulbosh 
(Decree-holder) Respondent. 

Baboo Nil Madhub Bose for Appellant. 
No one for Respondent. 


In cases of applications for revival of decrees 
struck off before the passing of Act XIV of 1859, 


14 Miscellaneous 


that Act operates from the date of the Governor- 
Goneral’s assent thereto, and not from the date of its 


having come into operation. 


Tue appellant’s pleader objects to the 
Principal Sudder Ameen’s decision as re- 
gards Cases Nos. 344,848 and 846, and urges 
that all three are barred by limitation. 


So far as concerns Nos. 844 and 348, we 
think that the appeal must be allowed. 
These cases were struck off the execution 
of decree-file on the 22nd of December 
1860, and no application was made for their 
revival until the 27th April 1864. The 
Judge would bring them within time on 
the ground that Act XIV of 1859 did not 
come into operation till the Ist January 
1862; but it has been frequently ruled by 
this Court that, in cases like the present, the 
Act operates from the date of its receiving 
the assent of the Governor-General, and 
not from the date of its coming into opera- 
` tion (2 Sutherland’s Weekly Reporter, page 
17). On this calculation, both suits are 
clearly far beyond time ; and no execution 
can now be taken out. 


With regard to Cese No. 346, the Judge 
has allowed it to proceed onthe ground 
that the technical objection raised against 
it was untenable. He did not take into 
consideration the question of limitation, for 
that objection does not appear to bave been 
preferred, and appellant’s vakeel is not able 
to show us from the record that limitation 
was ever fhe ground of his objection. We 
shall accept, therefore, the Judge’s finding 
with regard to this case, and, as no objection 
is made to it, shall dismiss the appeal so 


far with cosis. 
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The 8th December 1865. 





Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. i 


Execution of decree—Appeal. 
Case No. 496 of 1865. 


Miscellaneous Appeal from an order passed 
by the Principal Sudder Ameen of 
East Burdwan, dated the 26th April 
1865. 


Soodha Monee Dossee (Decree-holder) 
Appellant, 


VEr sys 


Brojonath Mojoomdar (Judgment-debtor) 
Respondent. 


Baboo Romanath Bose for Appellant. 
Baboo Kalee Kishen Sein for Respondent. 


Under Section 11 Act XXIL of 1861, where 
the objector is a third party and nelther decree- 
holder nor judgment-debtor, an appeal does not lie, 
the remedy being a regular suit. 


THe respondent in this case takes ah 
in limine objection under Section 11 Act 
XXIII of, 1861, which repealed Section 
283 Act VII of 1859, on the ground at 
as the parties to the case are not the decree-' 
holder and and judgment-debtor respectively’, 
but the vendor and vendee of the decre 
itself, no appehl will lie. } 


It has been frequently ruled that, under such 
circumstances, the objector being a thir 
party, and neither decree-holder nor judg 
ment-debtor, an appeal is inadmissible, the 
remedy being a regular suit in the Civil 
Court. 


The objection must, we think, be er maah 


The case of Luchmee Narain Singh and 
others, petitioners, (8 Sevestre, Part I, page 
97) is in point, 

The appeal is dismissed with costs. 


1865. } Criminal 





The 14th December 1865. 
Present: 


The Hon’ble F. B. Kemp, W. S. Seton-Karr, 
and L. S. Jackson, Judges. 


Murder. 
Queen versus Pooshoo and Haurriah. 


Committed by the Officiating Joint Magis- 
. trate, and tried by the Sessions Judge of 

Rungpore, ona charge of Culpable 
~- Homicide not amounting to Murder. 

Hep by the majority that, when four men beat 
another at intervals and so severely that death ensues 
from the injuries received, they must be presumed to 
have known that by such acts they were likely to cause 
death ; that, moreover, when those acts were done 
when there was no grave or sudden provocation, 
or no sudden fight or quarrel, the offence which they 
have committed is murder; and that the offence of 
murder is not reduced to culpable homicide not 
amounting to murder, by the absence of intention 
to cause death. 

Seton-Karr, J.—I CANNOT term this case 
a very eatisfactory one, and most certainly 
I cannot affirm the conviction for culpable 
homicide not amounting to murder. 

That the deceased Boodhoo was beaten 
by the prisoners seems, however, clear, for 
two of the prisoners admit having assaulted 
the deceased. But the cause of the attack 
does not appear very clearly made out. 

} There is no evidence to any criminal in- 
trigue between Phoolmonee the wife of the 


Boodhoo the deceased, and Pooshoo who, 


| Pol Saifoollak, and the deceased Boodhoo. 


/atrange to say, is one of the assaulting 


prisoners, had, it is said, taken the 
oman Phoolmonee away, and, Boodhoo, it 
eo seem, had joined him when in her 


{ company. This at least is the - wife’s story, 


| 


— 


i who says, however, that Pooshog was merely 


going to escort her to her mother’s house. 

Then Boodhoo, it would seem by some 
of the accounts, had, on the night when he 
met his death, gone to the house of Sai- 
foollah, where either Pooshoo taxed Boodhoo 
with giving him a bad name, or Boodhoo 
made the same charge against Saifoollah. 

However this may be, the witnesses all 
say that the four prisoners beat the deceased 
with their hands, or with a ruler, or a baton, 
yet, in spite of this, we are told that the 
prisoners appeared to have regretted what 
they had done, to have offered Boodhoo 
some rice to eat, and then to have 
escorted him home. On his way home he 
appears suddenly to have become faint and 
unable to walk, when Saifoollah, the prisoner 
No. 103, is said to’ have taken him on his 
back, and to have got him near home, where 
his body was found the next day. 


THE WEEKLY , REPORTER. 


Rulings. 3d 


The cause of death is stated by the Native 
Doctor to have been congestion of the mem- 
branes of the brain, caused, in all probability, 
by a blow. The muscles of the back too are 
stuted to have been “unnaturally congested, 
apparently by blows from the fist.” I would 
not be inclined to lay very ‘much stress on 
this evidence, except as shewing that death 
was probably due to violence. 

This account tallies with the evidence for 
the assault, but I do not think that we ean 
fairly say, on this evidence, that the prisoners 
used violence with the knowledge that it Was 
likely to cause, but without any intention to 
cause, denth. 

Death was not, it appears to me, within 
the knowledge of the prisoners, nor was 
it the natural or even probable consequence 
of their acts. If they left off beating the 
man, and offered him rice which he refused, 
and if he was then able to walk some part 
of the way home, I do not think that tho 
latter part of Section 804, above quoted, 
ean legally apply. I would alter the con- 
viction to one for hurt under Section 323, 
and sentence to one year’s rigorous impri- 
sonment, and 100 rupees fine, or three 
months in addition, or it might be said that 
the offence falls within the category of griev- 
ous hurt, but beyond this I cannot go. 

The gist of the offence, it seems to me, 
lies not so much in the violence of the benting, 

agin the fact that four men set upon one 
man. But it seems to me quite impossible 
on the evidence to say legally that death 
was contemplated or within the knowledge 
of any of the four assailants 

The papers must go to Mr. Justice Kemp. 

Kemp, J.—These four prisoners were 
committed on a charge of culpable homi- 
cide not amounting to murder. The As- 
sessors and the Sessions Judge of Rung- 
pore havea convicted the prisoners of the said 
offence, and the sentence passed is five years’ 
rigorous imprisonment on each prisoner. 


My learned colleague would convict of 
“hurt” Section 323 of the Indian Penal 
Code, and the sentence proposed by him is 
one year’s rigorous imprisonment, a fine of 
100 rupees, in default of payment further im- 
prisonment for three months. 


I cannot concur, Saifoollah and Boodhoo 
are two brothers. The wife of the former, 
the witness Phoolmonee, appears to have 
left her husband’s house in company with 
the decedsed by name Boodhoo, and the pri- 
soner Pooshoo. The woman was taken to 
the house of the maternal graud-mother of 
the deceased, and some of her clothes were 
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taken with her. It is said that the woman 
was not treated well by her hustand, and 
that she wished to visit her mother’s house, 
but was prevented by her husband from 
doing so. At all events there is no evidence 
of any criminal intrigue between the de- 
ceased and the wife of the prisoner Saifoollah. 
The prisoner Pooshoo, it appears, was un- 
able to keep the fact of the abduction of the 
woman quiet, but began to talk about it in 
the market-places. This led to the discovery 
of the woman, and she was taken back to her 
hasband’s house. ‘Pooshoo and the deceased 
went, or were cniled, to the house of the 
prisoners Saifoollah and Boodhoo. Pooshoo 
appears to have taken the part of the injured 
husband, and to have accused the deceased of 
getting him a bad name by accusing him of 
the abduction of the woman; the deceased 
recriminated and accused Pooshoo. Be this 
as it may, it is well proved that the four 
prisoners Saifoollah, Boodhoo, Pooshoo, and 
Hauria, set upon the deceased and cruelly 
beat him with their fists and with a baton, 
and a wooden kurum or patten. When 
they found that they had gone too far, they 
offered the deceased rice to eat ; but, as may 
be well imagined, he was not in a state to 
accept of their offer. They then took the 
deceased with them, and were proceeding to- 
wards his house, when the deceased became 
faint and unable to walk. Upon this the 
prisoner Saifoollah took the deceased upon his 
back and carried him to a place near the 
house of the witness Maree Bewah, where 
they left him in a euchoo field; all this 
took place at night. The body of the 
deceased was found the next morning in this 
field. The Police reported that there were 
marks of blows on the body from the abdo- 
men upwards. The Medical Officer de- 
poses that there was congestion of the 
membranes of the brain, caused in all pro- 
bability by a blow ; that the muscles of the 
back, of both sides of the chest, of the 
skull, and of the face, were unnaturally con- 
gested, apparently from blows with the fist ; 
that the organs were healthy ; and death w 
caused by violence. i 
It is clear that the deceased was cruelly beat- 
en by the four prisoners, and that his death 
was caused by that beating. The evidence 
of the female inmates of the house of the 
prisoners Saifoollah and Boodhoo, and of the 
neighbours, proves this. When four men 
set upon another and beat him unmercifully, 
and at intervals, it must, I think, be admitted 
that they must be presumed to have known 
that by such acts they were likely to ‘cause 
death, and this much the Sessions Judge 
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admits, but he adds that the prisoners did 
not intend to cause death. Now, the of- 
fence of culpable homicide is not reduced 
to thatof culpable homicide not amount- 
ing to murder by the absence of intention 
to cause death. There is, as observed by Mr. 
Justice Loch, {in the case of the Queen 
vs. Bhadoo Poramanick; see Sutherland’s 
Weekly Reporter, Vol. IV, No. 8, November 
1865, page 24, Criminal Rulings) no such 
exception amongst the five exceptions ap- 
pended to Section 300 of the Indian Penal 
Code as “ want of intention.”’ 

In this case, the acts of the prisoners 
shew that they knew that they were likely 
to cause death : they have, therefore, com- 
mitted the offence of culpable homicide as de- 
fined in Section 299 of the Indian Penal Code. 
There was no grave and sudden provocation, 
for the woman had returned home, and the 
husband Saifoollah says that he intended to 
complain to his zemindar; the expense appears 
to have deterred him from doing so. There 
was no sudden fight or quarrel, and the 
attack by four men upon an unarmed and 
elderly man was both cowardly and cruel. 
There is, therefore, really nothing to reduce 
the crime from culpable homicide amount- 
ing to murder to culpable homicide not 
amounting to murder. 

Being of opinion that, on the evidence 
before the Coart, the prisoners should have 
been committed of murder, I would, acting; 
as a Court of Revision, quash the trial and | 
conviction, and direct the Sessions Judge to } 
amend the indictment under Section 244 of 
the Code of* Criminal Procedure. ‘The pri; 
soners must be araigned on a charge of mu 
der. After pleading to that graver charge, \ 
they may be permitted, if they require it, to |, 
examine the witnesses for the prosecution; on | 
the completion of the trial, the Sessions 
Judge will pases legal sentence. 

The offence of “hurt” is thus described 
in the Penal Code—“ Whatever causes bodily 
pain,, disease, or infirmity to any person 
is said to cause hurt.” ” In the present case 
four men beat another so severely that death 
ensues from the injuries received, such an 
offence is clearly something more than 
“hurt,” 

The papers must be sent to a third Judge, 

‘Jackson, J.—I concur in this view. 
The case appears to fall. within the 2nd 
Clause of Section 300 of the Indian Penał 
Code. / 

Let the proceedingg' be quashed and the 
record be returned tothe Court of Sessions 
with directions as propoged by Mr. Justice 
Kemp. 
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appeal the decisions of the Sudder Court. 
and of the Sudder Ameen ought to be re- 
versed. 

The case, however, between these parties 
does not require that any decision should 
now be given as to the rights of parties 
who may become entitled after the decease 
of Soondur Koomaree ; and feeling, for the 
reasons which hava been already assigned, 
that these rights (if any) will be better in- 
vestigated in India, their Lordships are 
not disposed to go farther than the neces- 
sity of the case requires. They intend, there- 
fore, upon the first appeal humbly to 
recommend to Her Majesty that the decrees 
of the Sudder Court and of the Sudder 
Ameen be reversed, and that in lien thereof 
the decrees stand and be as follow :— 

“Jt appearing to their Lordships that 
Gudadhur Pershad cannot, under any cir- 
cumstances, have any right to the property in 
question in this suit during the life of 
Soondur Koomaree, it is ordered that the 
suit be dismissed without prejudice to any 
question as to the rights of Gudadhur 
Pershad (if any) after the death of Soondur 
Koomaree, and without prejudice, also, to 
the rights (if any) of any person not be- 
fore the Court in this cause, either in the 
life-time, or after the death, of the said 
Soondur Koomaree: and their Lordships 
will order Gudadhur Pershad to pay the 
poe both in the Zillah and Sudder Conrt.” 

Upon the second appeal, thatof Gudadhur 

; Pershad, three points were raised :-— 

‘. 1. That all the accounts had been settled 
up to the time of the partition, and that 
jthe appellant, Gudadhur, had been impro- 

/petly charged in respect of his receipts 
| before that time ; and, further, that he had 

, been improperly charged with rents which 

| he had not recived. 


j 2. That he had been improperly charged 


with a moiety of a fine which had been 
paid to Government, and afterwards re-paid 
to him ; and, i 

8. That he had been improperly charg- 
ed with the amount and value of property 
which had been abstracted from the mali- 
kana, or treasury, in the year 1830. 

The second point was abandoned at the 
hearing ; upon the other two points it is 
unnecessary to say more than a few words. 
It appears to their Lordships, from the parti- 
tion papers, to be clear that accounts were 
to be afterwards rendered, and their Lord- 
ships see no evidence to show that any 
such accounts ever were rendered, and cer- 
tainly none to show that any such accounts 
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were settled ; nor do their Lordships find 


that it is alleged by the answer, that thore 
ever was any settled account: and with 
reapect to the rents, the appellant being in 
possession, was bound to keep the accounts 
of his receipts, and not having produced 
any such accounts, is properly chargeable 
with the fall rents. There remains then 
only the third point, as to which, upon care- 
fully looking into the evidence which was 
referred to on the part of the appellant, 
their Lordships are fully satisfied that, the 
property abstracted from the malikana was 
not stolen, as the appellant has alleged, 
but was possessed by the appellant himself. 
Their Lordships are, therefore, of opinion, 
and will humbly recommend to Her Majesty, 
that Gudadhur Pershad’s appeal be dismiss- 
ed, with costs. 





The 16th February 1858. 
Present: 


The Judge of the High Court of Admiralty, 
the Chancellor of the Duchy of Cornwall, 
Sir E. Ryan, and the Judge of the Court 
of Probate. 


Hvidence (Copies of Documents)— 
Amaram Grants (Resumption and 
Assessment of). 


On Appeal from the Sudder Dewanny 
Adawlut of Madras. 


Unidi Rajaha Raje Venkataperumal Rauze 
Bahadoor, Zemindar of Karvetinuggar, 


Versus 


Pemmasamy Venkatadry Naidoo and others, 


With regard to the admissibility of evidence in the 
Native Courts in India, no strict rule can be pre- 
ascribed as in the Courts in England. 

A copy of a document coming ont of a public 
office, and certified by the Officer in charge of that 
Department to be a true copy, is admissible in 
evidence. 


An amaram grantis resumableat the pleasure of 
the zemindar. The grantees of such a grant, when 
resumed, if they remain in possession without pay- 
ment of the assessment which they are lawfully 
bound to discharge, are hable to be sued for such 
arrears of assessment. 

ConstpERinG that the decision in this case 
may affect a very considerable amount of 
property, besides that which is the proper 
subject of the suit, and seeing that the two 
tribanals in India have pronounced conflict- 
ing judgments, we should, had we entertained 
any doubt whatever as to the advice which 
we should tender to Her Majesty, have been 
anxious to haye heard a reply, and to have 
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taken time for consideration ; but the cese 
‘ is, in.our judgment, so clear that only one 
result can possibly be come to, and therefore 
we proceed at once to declare the opinion we 
have formed upon the questions before us. 

This is an appeal from the Sudder Adaw- 
lut Court of Mudras. The parties are the 
zemindar of one of the four western zemin- 
daries of Arcot, the original plaintiff, and 
' mow appellant, and certain persons occupy- 
ing lands within the zemindary, defendants, 
andenow the respondents. The suit com- 
menced in 1848 in the Zillah Court of 
‘Chiftore. 

The plaint stated that the zemindary was 
originally granted by the Rajah of Arcot to 
the ancestors of the plaintiff; but, on the 
accession of the British Government, that 
grant was confirmed under certain condi- 
tions. It then sets forth that certain grants 
were made to the ancestors of the respond- 
ents, in the nature of “amaram” grants; 
that these grants were resumable ; and that 
in the year 1840-4! the plaintiff resumed 
those grants, and required the respondents 
to pay the full assessment on their lands ; 
and it concludes by stating that the demand 
is for 18,597 rupees, being the amount due on 
such assessment, including interest, 

The answer of the respondeuts is to the 
following effect : that their ancestors render- 
ed great services to the ancestors of the 
plaintiff; that, in requital for this service, 
a grant was made to them of several dis- 
triots, then a juagle, amongst which lands 
js the village in question ; but they deny 
that they held it on condition of rendering 
auy service, or that they rendered any ; and 
allege that they hold it under a “sunnud” 
from the appellant’s ancestors. ‘They then 
state that this action ought not to bave been 
brought for the recovery of the arrears, but 
ought to have been brought for the village 
itself. 

They do not deny that a jodi was paid for 
the village, but allege that that jodi was 
fixed nud permanent, and never was, or 
could lawfully be, increased. They dis- 
tinctly deny the power of the zemindar 
to resume or alter the grant enjoyed by 
them. 

The reply calls upon the Court to ask for 
tho document under which the respondents 
allege they held the village, and refer to 
various facts and circumstances as tending to 
establish the appellant’s right, as set forth in 
the plaint. There is a rejoinder on behalf of 
the respondents, which is, as the other plead- 
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ings are in great part, arguments on evidence 
to be produced. 

It seemed prudent to the advisers of the 
appellant to file a supplemental plaint for 
the recovery of the village. 

The real question between the parties 
is—under what tenure the respondents held 
the village? On the part of the respondent 
they sny it was an enam tenure. ‘The appel- 
lant contends that it was an amaram tenure, 

Before proceeding farther, it may be ex- 
pedient to consider the nature of these 
tenures, and the incidents consequent there~ 
on. 

There has been much controversy, in 
argument at least, as to the meaning of 
these words, though we find no such doubt 
in either the Zillah or Sudder Adaivlut 
Courts, We apprehend that the word enam 
originally meant a grant generally; that 
such grants were of various descriptions— 
as an altumgha enam, which meant a grant 
in perpatuity, not resumable by the zemin- 
dar. That there were various other grants 
as set forth in the statement of Mr. Stratton, 
as grants for religious or charitable pur- 
poses ; and also two other descriptions of 
grants, called amaram and kattubady, and 
that the [atter grants were grants resumable. 
Probably, in process of time, when the word 
enam aione was used, it meant a grant ių 
perpetuity, not resumable. But there ig not 
the least reason to suppose that when the 
term amaram was applied, it did not mean a 
grant resumable at the pleasure of the ze- ' 
mindar. We think that this explanation: 
will, in very great measure at least, be con- 
firmed by the reference we shall presently) 
make to the evidence in the cause. For, 
instance, in the judgment of the ‘Zillah, 
Court, page 180, paragraph 6, the Judge) 
states that the defendants contend that the | 
grant was not a service enam, ey) 
showing that enam was a word to be quali- 
fied according to its own conditions. That | 
an amaram grant was resumable, is assumed | 
throughout the Judgment. 

The title of the appellant to the zemindary 
is not a matter in dispute; but we will refer 
to the documents upon which that title is. 
founded, in order to ascertain the powers 
which he was authorized to exercise under 
that title. 

What were the powers of a zemindar, 
of one of these zemindaries, prior to the 
year 1802, it might be difficult to define 
with perfect accuracy 5 but we may presume, 
as we think we are fairly entitled to do, and 
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with no disadvantage to the respondents, 
that they were at least commensurate with 
the powers stated to belong to a zemindar 
in 1802. The most important documents 
on this subject are—jirst, the letter of Mr. 
Stratton, the Collector of the Northern Divi- 
sion of Arcot, to the Board of Revenue, 
which is dated July 14, 1801, and to be 
found at page 50: inthe 14th paragraph of 
that letter, he states that the polygars, that 
is, the zemindars, are at liberty to resume 
the amaram enams, without assigning any 
reasons whatever, the word amaram being 
used as an adjective. 

The next document, and a most important 
one it is, is dated 24th August 1802, and is 
produced by the defendants; and it may be 
remarked, by the way, that it is verified as a 
true copy by Mr. Bourdillon: it is marked 
number 146, and is to be found at page 177: 
it is aletter from Lord Clive, then Governor 
of Madras, to the then zemindar of this 
zemindary. That document states that 
from 1792 the zemindary was subjected 
exclusively to the British Government ; that 
the established ptce-cush alone was paid, and 
that the zemindary was free from all other 
charge except the Military establishments ; it 
proceeds to relieve the zemindar from all 

ilitary service, and to fix a payment instead: 
find this letter further states that a sunnud, 

‘fixing the sum of star pagodas to be paid, is 

jtransmitted. At paragraph 7 of this letter 

/ Lord Clive refers to the revenue which will 

; revert to the zemindar from the amaram 
peons ; or, in other words, he points out that 
the Military service on which sach amarams 
? were held, being discontinued, the revenue 
would revert to the zemindar. 

J Paragraph 11 is to the same éffect. 

At page 163, No. 133, will be found the 
document, the sunnud mentioned in that 
letter. It sets forth the fact® already stated, 
provides for a transfer by a sale or gift, 
commits the Police to the zemindar, requires 
engagements with the ryots to be in waiting, 
and confirms to the zemindar in perpetuity 

the zemindary, 

The next document is No. 49, page 52— 

i letter from Mr. Stratton, dated January 1807, 

and in that letter he expressly declares that 
amaram grants were resumable. 

Now, without going farther, tho following 
facts appear to be established :— 

ist. That the appellant is the zemindar of 
the zemindary, with the authority, and under 
the obligation, already stated. 

2ndly. That the lands in question are 
within the zemindary. 


THE WEEKLY REPORTER. 


Council. 125 





8rdly. That the respondents hold under 
a grant either in perpetuity or resumable. 

4thly. That amaram grants are resum- 
able at pleasure. 

It may not be necessary in this case to 
consider minutely upon whom the onus pra- 
bandi is—under the circumstances stated-— 
thrown : if is more convenient to look at the 
evidence in the case, and to see what the result 
is, when all the facts proved in evidence are 
taken into consideration. We will proceed 
then to respondents’ evidence as to their 
title toa grant in perpetuity, or what is 
called, in these proceedings, an enam grant. 

It must be recollected that in the defence 
of the respondents (page 4, No 7), they 
state that they and their ancestors enjoyed 
this property under the sunnud granted by 
the appellant’s ancestors, and that they paid 
the prescribed roosums. Now the only do- 
cument upon which any reliance can he 
placed in support of this avowal, is to be 
found at page 65, numbered 62. It is diffi- 
cult to say from whom this document comes, 
or to whom it is addressed. The Zillah 
Court (page 183) apprehends it to be an 
order from the chief officer of the then 
gemindar to the respondents’ ancestor. Now 
this document has neither grantor nor 
grantees, nor are there any words of grant 
in it, nor any conditions of any kind: it is 
simply a statement of certain limits to cer- 
tain villages, concluding with an order that 
they should be reclaimed through Yellore 
Vama Naidoo. 

Giving the utmost latitude of construction 
to this instrament, it appears to us whollv 
impossible to contend that it is a grant of 
any description whatever, though it may be 
a direction that the ancestors of the respon- 
dents should be permitted to reclaim the 
lands in question. Thereis no other docu- 
mentary evidence whatever to establish the 
respondents’ title, and, therefore, we must 
presume that this document, No. 62, is the 
sunnud, or grant, upon which they rely, as 
mentioned in their answer to the plaint. 

The claim of the respondents, therefore, 
is founded upon an existing grant, aud the 
case is not, and cannot be, assimilated to 
a claim founded upon a long continuous pos- 
session, where the title-deed is alleged to 
have been lost, and, therefore, that its exist- 
ence and contents might be presumed, 

There is no such averment in this case, 
neither is there any other documentary evı- 
dence whatever tending to prove any grant. 
We mast now turn our attention to docu- 
meuts brought forward by the appellant. 
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In considering the further evidence pro- | certific pro- 
duced, the document entitled to the greatest 
weight, provided it be clearly admissible 
in evidence, is No. 36, page 15. That do- 
comeut purports to be a kyfiet, addressed 
to the Honorable Company, and to have 
been given by the third defendant in this 
cuse ; it is dated July 19, 1842, and is cer- 
tified to be a true copy, signed “J. D. 
Bourdillon, Collector ;” and it is an ad- 
mitted fact that Mr. Bourdillon was ap- 
pointed Collector in 1848, about the time 
when this suit commenced. Objections 
have.been taken to the admissibility of this 
document as evidence, and it has been con- 
tended to be a copy of a copy. With re- 
gard to the admissibility of evidence in the 
Native Courts in India, we think that no 
strict rule can be prescribed. However 
highly we may value the rules of evidence 
as acknowledged end carried out in our own 
Courts, we cannot think that those rules 
could be applied with the same strictness 
to the reception of evidence before the 
Native Courts in the East Indies, where 
it is perfectly manifest the practitioners and 
the Judges have not that intimate acquaint- 
ance with the principles which govern the 
reception of evidence in our own tribunals; 
we must look to their practice, we must look 
to the essential justice of the case, and not 
hastily reject any evidence, because it may 
not be accordant with our own practice. 
We must endeavour, as far as the materials 
will allow us, having received the evidence, 
to ascertain what weight ought properly to 
be ascribed to it, and, more especially, 
where we find that it has been the practice 
of the Court to receive documentary evid- 
ence, without the strict proof which might 
here be considered necessary, we must not 
reject that evidence; indeed, the con- 
sequence of so doing must inevitably be, 
if the strict rule were adhered to, to reject 
the most important evidence, not only in 
this case, but almost in every other, Look- 
ing through the whole of these papers, we 
seo that, both on the side of appellant and 
respondents, copies of documents coming 
out of a public office have been received upon 
the certificate that they were true copies, 
signed by the officer in the charge of that 
department, and that whether produced by 
the plaintiff or the defendant in the cause. 








corti kenta of the Collector is, that it is a 

copy of a document remaining in his office, 

whether the copy of an original, or of the 
copy of an original, at present non constat, 

It has been contended on the part of the res- 

pondents, that it is a document of no author- 

ity, being merely the copy of a copy; but 

they have not in their pleading denied its 

authenticity, nor have they produced any, 
evidence to prove that it is undeserving of 
credit, nor is it impeached in either of “the 

judgments. Now, whether this kyfiet was 

given by one of the defendants or not, isa 

fact within his own knowledge. This 

document, however, is attempted to be im- 

peached through the medium of the evidence 

of one of the appellant’s witnesses, and to 
that evidence we shall now direct our atten- 

tiou. 

That witness was a samprattee, or ac- 
countant, under the zemindar, and he was 
cross-examined on behalf of the present res- 
pondents, and the commencemet of that 
cross-examination relates to certuin sunnuds, 
and is to be found at page 83. 8 

After that cross-examination at page 85, 
he is questioned as to this kyfiet. He states 
the contents of that kyfiet ; that it was given 
to the Seristadar, and forwarded by him to 
the Collector ; and that he has a copy of it. 
He is asked when he got the copy. He says, 
it is in a book which was returned to the ` 
zemindar by the Collector, and be gays he: 
has brought that book. He says the copies \ 
of the sunnuds were taken when the defend- ` 
ant gave the kyfiet, and were there in the 
book, and that no copies were kept in. 
the Collector’s office, either of the sunnuds 4 
or other vouchers. He is asked whether 
the copies ofthe kyfiet and sunnuds entered į 
in the book bear the signatures of the į 
Seristadar, or of one of the defendants ; and | 
he says, no. He is asked whether they 
bear the signature of the Collector to prove 
that the book was returned from the Qol- 
lectoræ office. He says they do not. 

Now itis perfectly manifest, upon con- | 
sideration of this evidence, that it in no 
degree whatever proves that the document ’ 
No. 36, page 15, was the copy enquired of 
by the question ; but, on the contrary, that 
the questions put to this witness related to 


; the book by him produced, and the copies 


therein contained, and not to the document 


We entertain no doubt, therefore, that | | No. 36 ; ; and this is more especially evinced 


this document (No 36, p. 15), must be: 
received in evidence ; but what weight is to 
be ascribed to it still remains to be consider- 
ed ; all we know of it at present from the 


by his deposing that the copies of which he 
was speaking did not bear the signature of 
the Collector ; whereas upon the face of the 


| document No. 36, it does bear that signature. 
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This evidence, however, is of import- 
ance, aud great importance too, to show 
that the original kyfiet was deposited in the 
Collectors office, and that No. 36 is a copy 
of that original. In answer to the 55th 
question the witness swears that the original 
was forwarded to the Collector. 

We entertain no doubt whatever that 
No. 36 is entitled to be received as evidence 
in this case, and we proceed to consider 
its contents, and the inferences to be drawn 
from them. 

Tt is not denied that this kyfiet was given 
by one of the respondents, and he describes 
himself as an amardar. This kyfiet states 
the histoy of the family and of the grants 
made to them, and it especially refers in the 
8rd paragraph to a sunuud of July 31, 1798, 
to a grant under amaram tenure, stating it to 
be doomballa, or rent-free handighy, and in 
paragraph 6, whieh more especially relates 
to this pruperty, the grant is stated of this 
village to be under amaram tenure, with 
a joadi of 50 star pagodas, under a sunnnd, 
dated April 1, 1818. Paragraph 11 refers 
to a sunnud, dated July 13, 1836, relating 
to another grant of this village. 

This is a very brief summary of the con- 
tents of this document. It is a possible case, 
logking at the extensive powers with which 
the zemindar is invested, that the grant 

ing originally amaram, and resumable, 

ight, when the Military Service was dis- 

ensed with, and circumstances had changed, 
have been converted into a perpetual grant 
upon a fixed payment. Had this been the case, 
if ought to have been distiuctly pleaded, and 
the grants themselves, if produced, would 
pe shown whether such defence could be 
Supported. : 

Now, bearing in mind that this is a docu- 

ent coming from the defendants themselves, 
Aud setting forth the sunnads under which 
they hold the property, and claiming in 1842 
rights in respect thereof, we necessarily ask 
why the defendants have not produced those 

ocean ? In every view of the case it 
as incumbent upon them so to do: first, as 
tenants of the zeminder, holding property 
under him ; secondly, as being in possession 
of the titles upon which they held their pro- 
perty, and on which in this document they 
found their claims. 

In the argument which was addressed to 
us from the Bar, we have not been able to 
discover any reason whatever why this obli- 
gation has not been fulfilled. Much time 
has been occupied in endeavouring to prove 
that the copies of these sunnuds produced 


by the appellant ought not to be received in 
evidence ; whereas it had been much more 
beneficially employed in showing, if it had 
been practicable, why the respondents had 
not produced in evidence the very documents 
which they vouched as their titles. 

As tothe parol evidence of the respond- 
ents, it is clearly entitled to’ no weight 
whatever ; indeed, it is wholly inadmissible. 
How can we receive parol evidence of the 
contents of documents from those who have 
the custody of those very documents? „We 
need not add that such parol evidence is in 
direct contradiction of the respondent’s own 
statement in No. 36. 

Now, if the case rested here, to what con- 
clusion must we necessarily come? Why, 
that the respondents held under amaram 
tenure, and if they held under amaram 
tenure, it is equally clear that such grants 
were resumable at pleasure: if this be not 
the true construction to be put upon their 
own representation, it is the fault of the 
respondents themselves that they did not 
produce those very documents which, upon 
a perusal of their contents, would have set 
the question entirely at rest. 

Such being the neceasary inference to be 
drawn from the case, so far as we have con- 
sidered it, we deem it wholly unnecessary 
to enter into an investigation of the subsi- 
diary evidence, not that we mean thereby 
to say that any part thereof ought to be re- 
jected, but that it is not necessary to take it 
into our consideration. 

We do not, therefore, expend time in con- 
sidering the admissibility or weight of the 
copies of the sunnuds produced, nor of the 
jemabundy accounts, or the muster-rolls, and 
much less is it necegsary to look to the parol 
evidence of the appellant. We have the 
admission of the respondents themselves thut 
they hold under amaram grants, which, in 
the absence of all evidence to the contrary, 
are resumable grants ; the grants or sunnuds 
themselves are their own proper evidence to 
clear up any difficulty ; and those they have 
not produced. We have no hesitation, there- 
fore, in coming to the conclusion, that the 
respondents held under grants which were 
resumable at the pleasure of the zemindar. 

The question of resumption remains to be 
disposed of. The contest in these papers is, 
whether what is called an attachment took 
place or not; the precise meaning of this 
word attachment is not explained. We ap- 
prehend the fact to be, that so long as the 
lands remain in the actual possession of the 
respondents, upon payment of a certain fisé, 
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and the rendering certain services, the ze-! trespasser ; that there had been no regular 
mindar, though entitled to resume, was of! attachment of the village, and set aside 
course bound to give notice, and that in| the fine. 


some public form. The resumption consists 
in putting an end to the grant under which 
the respondents held, remitting the services, 
and requiring them to pay the full assess- 
ment, It does not appear that an absolute 
dispossession was either attempted or intend- 
ed, though means were taken to prevent the 
respondents reaping the crops. 


In the account for 1881, p. 30, there is an 
entry of a joad: paid by the respondent 
Naidoo of 50 pagodas, increased 30 pago- 
das. 


In No. 44, p. 30, accounts for 1841, there 
is no entry of payment of joadi at all. This 
is the year in which it isalleged the resump- 
tion took place. At p. 34 in this account, 
will be found a statement that the village 
having been taken under attachment, certain 
accounts were not furnished. Now, this 
entry is strong evidence to show that an 
attachment did take place in 1841. We see 
not the least reason to suppose that this 

_document is not genuine and trustworthy, 
nor the slightest ‘cause to suspect that such 
an entry as this could be forged for the 
purpose of this suit. Whether it be the 
attachment of the zeminder or of the Circars 
is not so certain. 


There is a document relative to this ques- 
tion on which the respondents have greatly 
relied, and which, therefore, it may be 
desirable to notice. It is No. 638, II, p. 66, 
proceeding from the Sessions Court of 
Chittoor, and dated the 19th July 1849, 
produced by the respondents, though erro- 
neously classed with the appellant’s evidence. 
It appears from that document that certain 
enamdars of the village in question have 
been fined by tho Magistrate for a riot ; one 
of them was a respondent in this case ; the 
alleged riot was in September 1848, the 
charge being that the respondents molested 
the appellant's servants when they went to 
take the account ofthe lands. 

The Head Assistant Magistrate was of 
opinion that the zemindar was juatified in 
pursuing this course under an order of the 
Collector, and fined the tenants, and the 
Magistrate confirmed this order. 

It appears to have been appealed to the 
Sessions Court, and that Court was of opinion 
that the order ef the Collector was simply 
to attach the property of ryots or others in 
arrear as prescribed by the Regulation. The 
Court thought the zemindar was the first 


The importance of this document is the 
denial of an attachment : but be it remembered 
that the plaint was filed on the 21st of Octo- 
ber following. 


It is remarkable that the Judge of the 
Sessions Court was Mr. Lovell ; and that this 
same gentleman was, in 1850, the Judge of 
the Civil Court of the Zillah of Chittoor ; 
that he had to decide upon this very 
question, attachment or no attachment ; that 
being the first issue before him, p. 183. 
He held that the attachment was proved, and 
he relies upon the evidence, documentary and 
parol, therein cited. 


The first document is No, 129, p. 1638, 
being an order in writing from the zemindar 
to the amildar to resume the lands. This 
order is dated June 1840, and is proved by 
the eighth witness, page 165. 


The document proves the intention of the 
zeminder to resume. 


The parol evidence is to to the following 
effect : 


The third witness for the plaintiff, at p. 
72, deposes to the fact of the village being 
sequestered about 1842, and from the 
subsequent question it is apparent that the 
sequestration aud attachment mean the Bam@ 
thing. 
This witness was present when the 
zemindar ofdered the resumption of the 
village, though not at the actual resumption, 
(Question 19, and Answer, p. 71). ( 

It is proper to observe that, prior to the 
resumption of these grants, various services: 
fully set forth were remitted to the‘ 
respondents. ° y 

The fourth witness saw the order of 
resumption written, though not present at) 
the resumption. (Question 39, p, 74). 

Many witnesses depose that from the time | 
of the resumption the personal services 
ceased, amongst other duties were those o 
attacking tigers (p. 77). t 

The eighth witness (p. 80) gives very 
important testimony : but after the decision 
we have already come to as to the descrip- 
tion of the tenure under which the res- 
pondents held, it is not necessary to 
refer to that evidence save as bears on the 
question of resumption or attachment. 

This witness gives a detail of the various 
sunnuds under which this village was held 
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1865. | Civil 
The 18th December 1866. 
Present: 
The Hon’ble H. V. Bayley and J. B. Phear, 
Judges. 


Cause of Action—Regular Suit under 
Section 18 Regulation VIII. 1819. 


Case No. 291 of 1866. 


Application for Review of Judgment passed 
by the Hon'ble Justices Bayley and 
Phear, on the 6th April 1865, in Special 
Appeal No. 2541 of 1868. 


Nobo Kishen Mookerjee (Appellant) Peti- 


tioner, 
VErSuUsS 


Modhoo Soodun Gangolly (Respondent) 
Opposite party. 
Mr. R. T. Allan and Baboo Hem Chunder 
Banerjee for Petitioner. 


Baboos Unnoda Pershad Banerjee and 
Mohendro Lal Shome for Opposite party. 

The non-payment of the arrears of rent decreed in 
a summary suit gives the cause of action to a regu- 
lar snit under Section 18 Regulation VIIL 1819, 

Phear, J.—Tuis suit was brought in 
1863. At that time, Regulation VIII of 
1819, Section 18, was repealed by Section 
1 pf Act X of 1859, except only so far as 
relates to proceedings actually commenced 
before the date of the latter Act. Inm 

(judgment it wonld be absurd to hold that 
‘this original snit in the Civil Court is a con- 
tinnation of the summary proceedings for- 
merly taken in a different Court,.and, there- 
ore, the plaintiffs claim to any benefit under 
the provisions to be found in Section 18 of 
gulation YIII of 1819, is utterly with- 
out foundation. But I further think that, 
‘had he been able to rely upon that Section, 
the cause of action for whichthe “regular 
‘suit’? therein mentioned is to be brought is 
no other than the non-payment of the 
awarded arrears, and that this accrues the 
moment there is failure to pay the amount 
5 awarded, quite irrespective of the success 
which the zemindar may obtain by the aid 
fof other concurrent remedies. In my opinion, 
no ground whatever has been shewn for 
impeaching the correctness of the decision 
sought to be reviewed, and I would dismiss 
this petition. 

Bayley, J—As one Judge declines to 
admit this review, I have no further power 
to cause its admission. In respect to my 
opinion on the abstract point of when the 
cause of action arises in such a case as this, 


I have held in special appeal No. 3444 of 
1865 that the non-satisfaction of the sum- 
mary suit decree gives the cause of action 
to a regular suit under Section 18 Regula- 
tion VIIL of 1819. In that case no point 
was raised as to the repeal of that Section 
by Section 1 Act X of 1859, or the legal 
effect of Section 387 Act VIL of 1859 in 
connection therewith. . 


The 15th December 1865. 
Present: 


The Hon’ble L. S. Jackson and J. B. Phear, 
Judges. 


Attached property (Suit to establish 
a right to)—Jurisdiction. 


Case No. 2164 of 1865. 


Special Appeal from a decision passed by 
itr, A. A. Swinton, Judge of Tipperah, 
dated the 10th May 1865, affirming 
a decision of Moulvie Unwar Ali, Prin- 
cipal Sudder Ameen of that District, 
dated the 15th September 1864. 


Hurrish Chunder Chuckerbutty (Plaintiff) 
Appellant, 


VETSUS 


Bhoobun Moye Debea Chowdrain and others 
(Defendants) Respondents. 


Baboos Chunder Madhub Ghose and Ro- 
mesh Chunder Mitter for Appellant. 


Baboos Unnoda Fershad Banerjee and 
Dwarkanath Mitter for Respondents. 
In 2 suit to establish a right to pepe attached 

in execution under Section 246 Act VII of 1859, 

if the plaintiff fais to make out his claim of right, 

he is not entitled to a decree oa the ground that the 
order of attachment was made without jurisdiction. 
THis wasa suit to establish a right to 

property attached in execution, brought 
under the last provision of Section 246 of 
Act VIII of 1859. It is objected in special 
appeal that, notwithstanding the plaintiff 
may not have made out his claim of right, 
yet he ought to have obtained a decree on 
the ground that the order of attachment 
was, as he alleges, made without jurisdic- 
tion. We think this objection cannot be 
supported, and we dismiss the appeal with 
costs. 


A 
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The 16th December 1868.‘ 
Present: 


The Hon’ble H. V. Bayley and E. Jackson, 
. Judges. 


Appellate Court (Duty of—in revers- 
ing a Judgment). 


Case No. 226L of 1865. 


Special Appeal from a decision passed by 
Mr. W. T. Tucker, Judge of West 
Burdwan, dated the 8th June 1866, re- 
versing a decision of Moulvie Saduk 
Ahmed, Moonsiff of Chowkey Radha- 
nagore, dated the 16th September 1864. 


Shathuk Paul and others (Defendants) 
Appellants, 


VETSUS 


Gudadhur Roy (Plaintiff) and others (De- 
fendants) Respondents. 


Baboo Bungseedhur Sein for Appellants. 


Baboos Khetter Mohun Mookerjee and Ka- 
darnath Chatterjee for Respondents. 

When a Judge on appeal reverses the judgment 
of a Lower Court, he should make fall mention of 
all the evidence relied on by the first Court, and 
record his own opinion upon it, 

Tars is asuit by the plaintiff, alleging 
that he is the lessor of village Radharum- 
pore, tooust the defendant from 14 beegahs 
of land. The defendant’s answer is that he 
holds this land under a mokurruree lease 
from the former proprietor of the village. 
The first Court found in favor of the de- 
fendant, but the Judge on appeal was of 
opinion that the defendant's pottah was not 
substantiated. He found that the plaintiff’s 
lease, which the defendant had impugned, 
was proved, but that the evidence offered in 
support of defendant’s pottah did not satisfy 
‘him of its genuineness. i 

It is said in special appeal that the Judge 
has come to this conclusion without looking 
to the evidence regarding the defendant’s 
possession. The Judge does not allude to 
this evidence specially. But as the same 
witnesses who depose to the grant of the 
defendant’s pottah depose also to his pos- 
gession, and the Judge disbelieves them ; we 
think that the Judge had that evidence 
before him, and fully considered it, His 
opinion is that the defendant is colluding 
with other persons to injure the plaintiff's 
lease. 

We see no sufficient reason to interfere, 
and dismiss this appeal with costa. We 
would, however, point out to the Judge that 


he should, when on sppeal reversing the 
judgment of aLLower Court, be most careful 
to make full mention of all the evidence 
relied on by the first Court, and should 
record his own opinion upon it. 


The 16th December 1865. 
Present: 


The Hon’ble L. 8. Jackson and J. B. Phear, 
Judges. 
Limitation—Suit to set aside Survey 

Aw 


Case No. 2427 of 1865. 


Special Appeal from a decision passed by 
Mr. A, A. Swinton, Judge of Tipperah, 
dated the 22nd June 1865, affirming a 
decision of Moulvie Unwar Ali, Princi- 
pal Sudder Ameen of that District, dated 
the 31st December 1864. 


Rajkisto Roy (Plaintiff) Appellant, 
versus 


Beer Chunder Joobraj (Defendant) 
Respondent. 


Baboos Gopeenath Hookerjee and Luckhee 
Churn Bose for Appellant. 


: 
Baboos Dwarkanath Mitter and Onoocool, 
Chunder Mookerjee for Respondent. > 
Plaintiff, alleging that he was in possession of 
certain land, sues for cancelment of a survey award. 
demarcating the said land as a portion of ds in 
the defendant’s possession. Harp that the plaintiff ’s 
right to claim a declaration of title against the de- 
fondant arose when-~the defendant prosecuted the 


survey proceedings and obtained the award, and not 
from the date of a previous award 


by a Magistfate under Regulation XV. 1824, in cony 
formity with which the survey award was passed. : 
Tue plaintiff alleges that he is, and has 
been some tinfe, in possession of certain land's 
and that, during such possession, the defend-+ 
ant has obtained a survey award demarca 
ings the same land as belonging to, an 
being a portion of, lands in his, the defend- 
ant’s, possession. On these facts the plain 
iff sues for cancelment of the award, and 
declaration, as against the defendant, of F 
right to possession. The defendant pleads 
that the plaintiffs suit is barred by lapse of 
time, inasmuch as the survey award was in 
strict conformity with a previous possessory 
order, made as far back as 1833, by a Magis- 
trate under Regulation XV of 1824. Both 
the Lower Courts have sustained this objec- 
tion, but we think they are m error. The 
plaintiff's right to claim a declaration of title 
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against the defendant arose when his pro- 
prietary right and quiet enjoyment was 
first menaced by the defendant, viz. when 
the defendant prosecuted the survey pro- 
ceedings, and obtained the award which 
admittedly took place within the statutable 
period of limitation. This assumes that the 
plaintiff’s allegation of his being in posses- 
sion at the time of the making of the sur- 
vey award is true ; if the facts be otherwise, 
the plaintiff’s present claim must fall to the 
ground, and he must establish in another 
suit any rights which he ‘may think he.pos- 
sesses, and are capable of being success- 
fully asserted. 

The decision of the Lower Appellate Court 
ig reversed, and the case is remanded with 
directions to the Lower Appellate Court to 
remit it to the Court of first instance for 
investigation on the merits. 


The 16th December 1865. 


Present: 
The Hon’ble G. Loch and F. A. Glover, 
Judges. 
Bhimitation—Suit for share of joint 
ancestral property. 
i Case No. 2065 of 1865. 


pecial Appeal from a decision passed by 
( the Principal Sudder Ameen of the 24- 
{ Pergunnahs, dated the 15th June 1866, 
reversing a decision passed by the Sud- 
,der Ameen of that District, dated the 9th 

r February 1865. 


pal Chunder Chatterjee and others (De- 
fendants) Appellants, 


VETSUS 
‘Raj Coomaree Debia (Plaintiff) Respondent. 
Baboo Bhowanee Churn Dutt for Appellants. 


Baboo Hem Chunder Banerjee for 
Respondent. 


Suit for share of joint ancestral property. Defend- 
ants claimed the property under a Will, and denied 
that the property was jomt. The first Court tried 
whether plaintiff ever had joint possession of the pro- 

rty, and decided against her on the ground of 

tation. The Lower Appellate Court considered 
that, until defendants proved the WI, no question 
of limitation adverse to plaintiff could be entertain- 
ed. Hep that the order of the Lower Appellate 
Court was not an interlocutary one, but a judgment 
from which an appeal lay. Herp also that the 
Lower Appellate Court should have tried the sams 
issue as the first Court, viz. whether plaintiff ever 
had jomt possession of the property, and decided it 
with reference to Clause 13 Section 1 Act XIV of 
1859 ; and that as it was nowhere alleged in the 


pleadings, that the family was separate or the pro- 
perty not ancestral, if plaintiff could prove her pos- 
session within the prescribed period of limitation, the 
question of the genuineness or otherwise of the Will 
could not have arisen. 


Tis was a suit by the special respondent 
to recover possession of certnin land. on the 
ground that she had been dispossessed by 
her relatives, the special appellants. The 
property was claimed on the right of inherit- 
ance from her deceased father, and the 
plaintiff alleged that she had been in qyiet 
possession of the same from the date of his 
death in 1238 B. 8. till the year 1267 B. S. 
when she was ejected. 

The defence was a denial of plaintiff's 
possession at any period, and a plea that all 
the property in suit had been made over to 
the special appellants by Will. 

The Court of first instance dismissed the 
claim as barred by limitation, on the 
ground that plaintiff had never had posses- 
sion since her father’s death, but the Prin- 
cipal Sudder Ameen held that, until the de- 
fendants proved the Will under which they 
alleged themselves to hold the property, no 
question of limitation, adverse to the plaintiff, 
could be entertained, 

The special respondent takes an in limine 
objection to the appeal being heard, on the 
ground that the Principal Sudder Ameen’s 
order was an interlocutory one, and therefore 
not appealable. We think the contention 
untenable. The order of the Principal Sudder 
Ameen was a judgment. It decided that, 
under the circumstances shown in the plead- 
ings, the special appellants were bound to 
prove their title; and the case, as it went 
back to the firat Court, was essentially a new 
trial on an entirely different issue, from 
which a further appeal might be preferred. 

On the objection raised by the special ap- 
pellant, we think that the Principal Sudder 
Ameen was wrong. The plaintiff came 
into Court, alleging that the property left by 
her father was joint, and that she had held 
possession of her share jointly with the 
other co-sharersup to a certain date. On 
the other side it was denied that the proper- 
ty was joint. The first Court tried the 
point, whether the plaintiff had ever had 
joint possession of the property, and decided 
against her ; and we think that, before going 
any farther, the Lower Appellate Court should 
have tried the same issue, and have decided 
it with reference to the provisions of Clause 
13 Section 1 Act XIV of 1859, which pro- 
vides a limitation of 12 years for suits of 
this description. 
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As there is nowhere in the pleadings 
any allegation that the family was separate, 
or that the property in dispute was not an- 
cestral, if the special respondent had been 
able to rrove her possession, either personal 
or constructive, any time within twelve years 
of the institution of her suit, the question 
of the genuineness or otherwise of the Will 
pro ounded by the special appellant could 
not have arisen. 

We, therefore, remand the case to the 
Principal Sudder Ameen to determine 
whether, in accordance with the Section of 
the law above quoted, special respondent is 
oris not barred by limitation. Costs will 
follow the result. 


The 16th December 1865. 
Present : 


The Hon’ble F. B. Kemp, and W. S, Seton- 
Karr, Judges. 


Benamee -Suitse—Oircular Order of 
23th July 1809. 


Cases Nos. 260 and 261 of 1865. 


Regular Appeals from a decision passed by 
the Principal Sudder Ameen of Behar, 
dated the 21st June 18685. 


Syud Mahomed Jawad Ali (Plaintiff) 
Appellant, 


t 


versus 
Syud Saif Ali (Defendant) Respondent. 


Mr. R. E. Twidale and Baboo Kishen 
Kishore Ghose for Appellant. 


Mr. C. Gregory for Respondent. 


The Circular Order of 29th July 1809 was in- 
tended to discourage the institution of suits under 
fictitious names, but is not applicable to a case mmn 
which the suit was dismissed on the ground that the 
property in question belonged to a third party who 
distinctly 1epudiated all interest therein. 

In this first suit, No. 260, the plaintiff 
had lent to the defendant a sum of money of 
5,000 rupees on the conditional sale of certain 
mouzahs. Subsequently, by a judgment of 
the High Court, the right and title of the 
defendant, mortgagor, was annulled, and 
the properties were declared to belong to 
third parties. 

The plaintiff thas losing his security, 
brought a suit to recover the consideration- 
money advanced by him, principal and 
interest. The late Principal Sudder Ameen’ 
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gave him a decree ; but, on application by the 
defendant, the said decision was admitted to 
review by the next Principal Sudder Ameen, 
and the plaintiffs suit was dismissed, because 
the Court seemed to think that the deed of 
conditional sale was executed in favor of, 
and the consideration-money advanced by, 
a third party, Moonshee Ameer Ali, and that 
the case should be governed by the rule laid 
down in the old Circular Order of July 29th 
1809, which ruled that the practice of 
instituting fictitious suits or suits under 
fictitious names was objectionable, and that 
any person instituting such suits hereafter 
should be liable to be non-suited. 

We have some doubts as to the propriety 
of the admission of this case to review by 
the second Principal Sudder Ameen. It 
would have been far preferable to tell the 
defendant to appeal to the High Court. 

But, as the case is now presented to us, 
we have only to consider whether the case 
should not be remanded for a trial on the 
merits. 

It is quite clear that the alleged benamee- 
dar, Moonshee Ameer Ali,has distinctly stated 
that he has no concern in this suit, and no in- 
terest in the mortgage. Hethen would be 
precluded from hereafter bringing any suit 
in his own name for the recovery of the 
money. a 

The Circular Order referred to was clear] 
intended to discourage the institution of} 
suits under names purely fictitious, which } 
that of the plaintiff clearly is not. And this’ 
seems to haye been the view taken by the 
late Sudder Court in the case reported at 
page 605 of the decisions for 1850, althoug 
the circumstances of that case are not exac 
ly parallel to the present. 


But we can have no donbt that, after, 
Moonshee Ameer Ali’s distinct repudiation o 
any interest, and his unwillingness to appar] 
in Court, the case ought to go to trial on the 
merigs on the part of the plaintiff, appellant. 

The defendant pleads that the suit is pres; 
mature, and that the title was good at u 





time when the consideration-money passed. 

These pleas, constituting the real defence, 
should be enquired into ; and, as the suit has * 
been dismissed on a preliminary point, we 
set aside the Lower Court’s decision, and 
remand the suit for trial under Section 351 
of the Civil Code, striking the case off our 
own files. 


This ruling will apply to appeal No. 261, 
which is for a separate sum of money advanced 
under precisely similar circumstances. 
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The 14th December 1865. The 15th December 1865. 


Present: Present: 
The Honba O- D. Tievorand G. Campbell, The Hon’ble W. Morgan and Shumboonath 
Judges. Pundit, Judges. 
Tenants-at-will_Rent demandable Case No. 2276 of 1865. 
from. Order of dismissal for default not a 
| Cases Nos. 2585 to 2587 of 1865 under decision within proviso to Section 
| Act X of 1859. at i 


Special Appeals from a decision passed by ie we es iia . oe u 
Mr. R. Thompson, Officiating Judge of| Ameen of Purneah, dated the 19th May 


Nuddea, dated the 81st July 1865, 1865,. reversing a decision of the Moon- 
affirming a decision passed by the Deputy siff of Urruria, dated the 19th Hay 1864. 


Collector of that District, dated the 26th | Shaikh Mouzzum Ally (Plaintift) Appellant, 


April 1865, | VErSUS 
Muneerooddeen Merdha and others (Defend- Sheo Lal Jha and another (Defendants) 
flespondents. 
ants) Appellants, 
Baboo Hem Chunder Banerjee for Appel- 
versus lant. 
Mr, T. J. Kennio (Plaintiff) Respondent, No one for Respondents. 

Mr. R. E. Twidale for Appellants. A mere order of dismissal for default of prosecution 
1g not a decision within the meaning of the proviso to 

A No one for Respondent, Section 77 Act X of 1859. 


| A zemindar who allows a tenant to remain on his We see no reason to interfere. The 
land without expiess contract, can only demand a | Deputy Collector virtually decided the 
‘fair rate of rent, + e, the full market rate. question of possessory title against the 
TuHese are suits for enhanced rents after | special appellant on being satisfied that the 
notice, the defendants being admittedly | rents were received by the intervenor. 
,tenants-at-will. The Court blow has de- | This suit was brought after the expiration 
jereed the rates found by local enquiry to be | of a year from the date of the decision by 
‘those which the jand will bear, or, in other | the Deputy Collector. The appeal from 
f words, the full market or rack r&nt. this order being struck off for default, no 
; In appeal, it is urged for defendants, that | question can arise whether the year should 
the Court should have fixed some fair and | be counted from the date of the decision of 
Í reasonable rent short of the rack rent. But | the first Court or that of the decision of the 
y in the case of tenants-at-will, we do not] Appellate Court. The Appellate Court 
think that this contention can be in any way | dismissed the appeal for default of prosecu- 
| maintained. It may be conceded that, as the | tion, It pronounced no other decision, and 
i law stands, even in their case, a zemindar, | we think thata mere order of dismissal for 
| who allows them to remain in the land with- | default is not a decision within the proviso 
f out an express contract, cannot demand an | to the 77th Section of Act X of 1859. Even 
arbitrary or excessive rate; in that case, he | if the Court of appeal had heard and decided 
can only demand a fair rate, but the fair | the appeal, the plaintiffs right to sue within 
rate in such a case is clearly the full market | one year from that decision may be doubtful, 
rate; the fullest rate which other tenants | since it has, we believe, been held that the 
similarly situated (that is, without any privi- | year must be counted from the date of the 
leges or rights of any kind) do, can, or are | original decision. However this may be, in 
| willing to pay. In this view, the rates | the present case the only decision within 
' found being ascertained by local enquiry to | the 77th Section is the decision of the Court 
! benomore than the land will bear, these | of the Deputy Collector, The appeal is 
appeals are dismissed. dismissed. 
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Lower Appellate Court has omitted to find 
whether or not he has a right of occu- 


We think the case must be remanded. If 
the defendant has no right of occupancy, we 
are of opinion that the plaintiff's suit for a 
kubooleut ought to fail, unless he can prove, 
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The 16th December 1866. 
Present: pancy. 
The Hon’ble L. S. Jackson and J. B. Phear, 
Judges. 
Tenant-at-will—_Hubooleut — Hn- 
° hancement. 


Case No. 2408 of 1865 under Act X of 1859. 


Special Appeal froma decision passed by 
Mr. A. A. Swinton, Judge of Tipperah, 
dated the 14th June 1865, reversing a 
dectston of Mr. T. T. Allen, Deputy 
Collector of that District, dated the 8th 
April 1865. 


Rammonee Chuckerbutty and others (Plaint- 
iffs) Appellants, 


VETsUs 


Alla Buksh and others (Defendants) 
Respondents. 


Baboo Khetiernath Bose for Appellants. 
Baboo Doorga Doss Dutt for Respondents. 


A landlord cannot claim a kubooleut from a tenant 
having no right of occnpany, i. ¢,a mere tenant-at- 
will. 


/ 


Such tenant, however, is not exempt from enhances- 
ment after notice. 


In this case the plaintiff sued a ryot for a 
kubooleut at an enhanced rate. The first 
Court decreed s kubooleut at a certain rate, 
though it held that the defendant had es- 
tablished no right of occupancy. On appeal, 
the Judge, without coming to any specific 
conclusion on the question of occupancy, 
dismissed the suit, on the ground that the 
productive powers of the land had not been 
shown to have increased. 


Both parties now impvgn the decree of the 
Lower Appellate Court. The plaintiff ap- 
peals on the ground that he did not seek 
to make the defendant liable to enhanced 
rent by reason of increase in the productive 
powers of his land, but on a different ground, 
namely on account of the inadequacy of the 
rent paid by him relatively to that paid by 
the surrounding ryots. And the defendant 
complains of the judgment, because the 


as a preliminary to the assertion of his right, 
that the rate of rent has already been agreed 
upon between him and the defendant. This 
position is correlative to that which is laid 
down by the express words of Section 8 of 
Act X of 1859 in respect of the tenant's 
right to a pottah, and in our judgment is 
impliedly involved in that enactment. 
Any other conclusion would lead to very ` 
considerable difficulties. The Act every 
where, other than in this Section, is silent 
on the point, and certainly gives no rule by 
which the Court could in any such case as 
this deal with the adjustment of rent. Apart 
from express legislation, it is” impossible 
to discover any grounds upon which the land- 
owner can base a'right to claim a Kubooleut 
from a mere tenant-at-will ; and he needs no 
such right for the protection of his property, 
because the law affords him ample means of 
getting rid of the man who will not agree 
to hold on his terms. 


We do not desire to say that, in a case like 
the present, a suit for arrears of rent on thè 
footing of the notice of enhancement might, 
not be successful. A ryot not possessing a , 
right of occupancy, upon receiving such a. 
notiee, must be aware that, if he will not 
agree to the fandlord’s terms, he hes no alter-\ 
native but to go out. If, under theee oo 
stances, he chooses to remain, without remark, ‘ 
in the use ahd occupation of the land, he 
may well be taken to have acquiesced in the \ 
terms of the notice even though these be 
couched in words which refer rather to |, 
regular enhancement than to a bare proposal | 
fora new rent. And this seems to have 
been the opinion of the Court in the case | 
of Koobin Sirdar versus Goluckchunder 
Chuckubutty (3 W. B. Act X Rulings, p. 
126). 


If, on the other hand, the defendant chooses 
to insist on his right of occupancy, and 
if that right of occupancy really exists, the 
Judge ought to enquire whether such of the 
grounds specified in the plaintiff’s notice, as 
may be within the words of Section 17, are ! 
established, and, if so, to govern his decision 
solely by reference theteto, 

We remand the case for re-trial ai 


ingly. 


( Section 77 of Act X of 1859, 


l 
+ 


LU n m 


termitted. 


t 


_ possibly by the terms of Section 1 of Act XIV 
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The 16th December 1865. 
Present: 

The Hon’ble L. 8. Jackson and J. B. Phear, 
Judges. 
Limitation—Want of jurisdiction— 
Section 77 Act X of 1859. 

Case No. 2220 of 1865. 


Special Appeal from a decision passed by 
Mr. C. E. Lance, Judge of Backergunge, 
dated the 18th May 1865, reversing a 
decision of Baboo Brijohishore Sein, 
Moonsiff of Madareepore, dated the 31st 
August 1864. 

Kisto Chunder Chatterjee and others (Plaint- 

iffs) Appellants, 


VETSUS 
Ram Lochun Roy and others (Defendants) 
Respondents. 
Baboo Romesh Chunder Mitter for 
Appellants. 


Baboo Kalee Mohun Doss for Respondents. 


Where the taking away of jurisdiction, in respect of 
suits brought after the prescribed period, plainly 
appears from the words of thé enactment, it must be 
acted on wherever and at whatever stage the Court 
discovers the went of jurisdiction. But where the 
words are otherwise, and merely give a privilege to 
the defendant, itis for him to avail himself thereof 
at the earliest opportunity by pleading the limitation ; 
and neither he nor the Appellate Court of its own 
motion can afterwards raise an objection at first pre- 


Quere.— Whether limitation can bar such a suit 


in the stage of appeal, under the proviso to Section 
77 Act X of 1859 


We think the Judge was wrong in throw- 


, ing out this suit in the stage of appeal on 


the ground of limitation as prescribed in 


There are, no doubt, instances where, as 


of 1859, the Courts are expressly denied 
jurisdiction to entertain suits brought after 
the prescribed period ; but in these instances 
the taking away of jurisdiction must plainly 
appear from the words of the enactment. 
Where it does so appear, it must be acted 
upon wherever and at whatever stage the 
Court discovers the want of jurisdiction. 

But where the words are otherwise, and 
merely give a privilege to the defendant, it 
is for him to avail himself thereof at the 
earliest opportunity, by pleading the limita- 
tion; and itis neither competent to him 
afterwards, nor to the Appellate Court of 
its own motion in-such a case, to raise an 
objection that has been at first preter- 
mitted. 











Whether, in fact, limitation, if originally 


pleaded, could have barred the present suit 


under the proviso at the end of Section 77 


of Act X of 1859, we do not now decide, 


The case must go back for a decision on 


its merits. 





The 19th December 1865. 
Present: 


The Hon’ble C. B. Trevor and G. Campbell, 


Judges. 


Hnhancement—Nerikh. 
Case No. 2600 of 1865 under Act X of 1859. 


Spectal Appeal from a decision passed by 
Mr. H. B. Lawford, Officiating Judge 
of Jessore, dated the 22nd June 1865, 

rming a decision of Baboo Kishto 
vhary Mookerjee, Deputy Collector of 
that District, dated the 27th December 
1864. 
Amirto Lal Bose and others (Plaintiffs) 
Appellants, ` 


VETSUS 
Arbach Cazi and others 


(Defendants) 
Respondents. 


Baboos Hem Chunder Bannerjee and Kishen 


Succa Mooke jee for Appellants. 
No one for Respondents, 
In a suit fora kubooleut at an enhanced rate, 8 
claim to the nertkh may be considered to be a claim 


to the Pergunnah rate, i. e. the rate paid by the 
same class of ryote for similar land in the neighbour- 


hood. 
Tus was a suit for a kubooleut at an en- 
hanced rate. The first Court found a 
certain rate to be the prevailing rate. Plaint- 
iff appealed, and the Judge dismissed the 
appeal because plaintiff had alleged or shown 
no ground of enhancement whatever. It 
has been ruled that, in a suit for a kuboolent 
to operate prospectively for the ensuing 
yenrs, separate notice of enhancement is not 
necessary, although plaintiff must in hig 
plaint disclose some ground of enhancement 
within the terms of the law. In this case, 
although the plaint is not very clear on the 
point, we think that, on the whole, the claim 
to the mertkh must be considered to be a claim 
to the Pergunnah rate, or, in the terms of 
the law, the rate paid by the same class of 
ryots for similar land in the neighbourhood. 
We think that the Judge should adjudicate 
the case as a suit for enhancement on that 
ground, and we remand it for the purpose. 





48 Act X 
The 19th December 1865. 
Present: 
The Hon'ble G. Loch and F. A. Glover, 
Judges. 


Appeal—Order of Assistant Collect- 
or setting aside sale in execution 


of decree. 
i Case No. 5384 of 1865. 
Miscellaneous Appeal from a decision 
passed by Mr. d. C. Price, Assistant 
Collector of Commercolly, dated the 13th 
June 1865, setting aside a sale tn execu- 
tion of decree. 


Dwarkanath Moonshee 
Appellant, 


VETSUS 


Sreeshteedhur Shikdar and others (Judgment- 
debtors) Respondents. 


Baboo Poorno Chunder Mookerjee for 
Appellant. 
Baboo Sreenath Banerjee for Respondents. 
No appeal lies from an order passed by an Assist- 
ant Collector sebting aside a sale in execution of a 
decree under Act X of 1859. 
TuerR is no direct appeal to this Court 
from an order passed by the Assistant Col- 
lector in an Act X case. Petition rejected 


with costa. 


(Decree-holder) 


The 20th December 1865. 
Present: 


The Hon’ble C. B. Trevor and G. Campbell, 
Judges. 


Notice of Enhancement—Tenanta-at- 
will, 


Cases Nos, 2393 to 2401 of 1865 under Act 
X of 1859. 


Speoial Appeals from a decision passed 
by the Officiating Judge of Sarun, dated 
the 18th June 1865, reversing a decision 
passed by the Deputg Collector of that 
District, dated the 25th February 1864. 


Roghoobuns Tewaree (Plaintiff) Appellant, 
versus 


Shib Dutt and others (Defendants) 
Respondents. 

Baboo Kishen Suoca Mookerjee for 
Appellant. 


Baboos Hem Chunder Banerjee and Motee 
Lal Mookerjee for Respondents. 
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A notice of enhancement on the ground that the 
land will bear a higher rent, is a goodand valid 
notice as against a tenant-at-Wwill. 


PLAINTIFF in these suits sues the defend- 
ant for enhanced rents after service of 
notha, the grounds mentioned in the notice 
being ‘hat the land could bear the enhanced 
rate. \ 

The defendant pleaded that he had paid 
the same rent for 20 years, and that the 
presumption of Section 4 of Act X of 1859 
arose consequently in their favor. 

The plaintiff's suits were dismissed by the 
Judge, on the ground that the defendant 
having held the lands in suit at a uniform 
rate for 20 years, the plaintiff had no right 
to enhance them. The plaintiff appealed 
specially to this Court, who in their judgment 
remarked : “ Now it is admitted that the 
plaintiff and the defendants were joint share- 
holders of the lands in dispute, and before 
the partition these lands were cultivated by 
the defendants by some mutual arrangement, 
according to which each of these defendants 
was to pay some sum in money to the other 
shareholders for the right of occupying the 
land respectively held by each. Subse- 
quent to a butwarah, these lands fell to the 
share of the plaintiff, and the lands conti- 
nuing to be held by the defendants, he 
brought this suit to enhance the rents 
hitherto paid. A considerable portion of the} 
period of 20 years of uniform payment is 
made up of the period preceding the butwa- | 
rah. Whether persons holding lands and 
paying rentsunder such circumstanves ara 
persons mentioned in Section 6 of Act X ofi 
1859 as having no right of occupancy by } 
holding Neegjote lands set out year by year | 
by the proprietor is one question ; but it is X 
clear that they are not the ryots for whose 
benefit Section 4 of the Act was passed, and | 
the presumption mentioned in the 4th Sec- 
tion of the Act will not arise.” The cases 
were, therefore, remanded for decision on 
their merits. 


On remand, tho Judge has found that, as 
the notice of enhancement was based on the 
ground that the lands could bear a higher 
rent, still, as the plaintiff and his witnesses 
have deposed that they have become more 
productive owing to bunds and wells con- 
structed and repairs in Assar 1270, that is, 
subsequent to Chyet 1270 when the notice 
was served, this ground is not a good and 
valid one for enhancing the rents of 1271. 
He, therefore, dismissed the appeals without 
costa. ji 


4 
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The 11th December 1865. 
Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Appeal (from order rejecting appli- 
‘cation to set aside ex parte deci. 
sion)—Stamp. 


Case No. 822 of 1865. 


Miscellaneous Appeal from an order passed 
by the Principal Sudder Ameen of 
Bhaugulpore, dated the 9th September 
1865. 


Parbutty (Defendant) Appellant, 
versus 
Greedharee Lal (Plaintiff) Respondent. 


Baboos Dwarkanath Mitter, Onoocool 
Chunder Mookerjee, and Romesh Chun- 
der Mitter for Appellant. 


The stamp required fora petition of appeal from 
an ‘order rejecting an application to set aside an ex 
parte decision under Section 119 Act VII of 1859, 
is the stamp required for a Miscellaneous petition, 
namely 2 rupees. Such an appeal should be treated 
as a summary, and not a regular, appeal, 


| Deputy Regtstrar.—Tuis if an appeal 
‘ander Section 119 of Act VILI of 1859, 
against an order of the Lower Court, re- 
ecting an application to sef° aside an 
‘eo parte decision in an original suit valued 
ni 15,760 rupees. 


The pleaders for the defendant, appellant, 
claim to file a regular appeal on a stamp of 
the value of 2 rupees prescribed for, or- 
dinary petitions. 


They take their stand on the last or pro- 
visional Clause of the said Section, viz. 
‘Provided that the appeal be preferred 
within the time allowed for an appeal from 
such final decision, and be written upon 
stamp paper of the value preseribed for 
petitions to the Court where a stamp is 
required for petitions.” 


This is the first casé of the sort that has 
been filed in the High Court, and I, there- 


+ 
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fore, beg to refer it for the orders of the 
Lowazima Bench on the points— 


Appeals. 


Whether an appeal engrossed on a stamp 
of the value of 2 rupees only can be admit- 
ted, and treated as a regular appeal ; or 


Whether the appeal should not rather 
be admitted -and treated as a summary 
regular appeal. 


Order dated the 9th December 1865. 


We think that there can be no doubt that 
the stamp paper spoken of in Section 119 
upon which the petition of appeal is to be 
written is the stamp required for Miscella- 
neous petitions to the Court, viz, 2 rupees. 
If there were any doubt in the matter, it 
would be cleared up by a consideration of 
Section 120 which relates to written state- 
ments, and in this Section the same words 
are made use of as in Section 119. It is 
evident that written statements are upon 
stamps used for Miscellaneous petitions, and 
the appeals allowed under Section 119 must, 
under the wording of the two Sections, be 
on stamp of the same value. 


Deputy Registrar.—One point still needs 
the express orders of the Court, for which 
I beg to re-submit the case, viz. whe- 
ther this appeal is to be admitted and 
treated as a regular appeal or a summary 
regular appeal, The pleaders have been 
contending that if should be treated as a 
regular appeal. Inm of opinion that the 
tenor of the Court’s orders is in favor of its 
admission and treatment as a summary 
regular appeal. 


Final order. 


It cannot be treated asa regular appeal, 
but ag a summary appeal merely to dispose 
of that one point. Were it a regular 
appeal, the appellant would have to pay the 
full stamp value. 


The llth December 1865. 
Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Hxecution of decree. 
Case No. 341 of 1865. 


Miscellaneous Appeal froman order passed 
by the Judge of Chittagong, dated the 


B 
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3'st March 1865, reversing an order | The 15th December 1865. 


passed by the Sudder Ameen of that 
District, dated the 17th September 1864. Present: 


Bufar Ali (Decree-holder) Appellant, The Hen’ble @. Loch and F. A. Glover, 


Versus Judges. 
Mohesh Chunder Kaug (Judgment-debtor) Will—Oertificate—Adoption. 
$ Respondent, 


Baboo Kishen Succa Mookerjee for Case No. 457 of 1865. 


Appellant. 


Miscellaneous Appeal from an order passed — 

Baboo Roopnath Banerjee for Respondent. by the Judge of Hooghly, dated the 6th 
Section 215 Act VIII of 1859, like Bection 15| ely 1866. 

Act XXII of 1861, does not make it essential thet 


the decree itself should be filed, but only requires Issur Chunder B 
certain particulars specified in Sectiun 212 Act VIII aboo, Appellant, 


of 1859 on which the Judge is empowered to pass | 
orders for execution. versus | 


for exeention of decree under Section 215 
of Act VIII of 1859, on the ground that the Mr. R. T. Allan for Appellant. 
original decree has not been filed. 
Baboos Dwarkanath Mitter, Rajendur 
Misser, and Mohendro Lal Shome for 


Respondent. 


In this, we observe, he was wrong. Section 
215, which hag been practically re-enacted 
by Section 15 of Act XXIII of 1861, does 
not make it essential that the decree itself 
should be filed. Certain partionlars specified 
in Section 212 of Act VIII of 1859 are re- 
quired, and on them the Judge is empowered 
to pass orders for execution. 


A widow, by virtue of the authority given to her 
by her hu-ba' d'a Will under which she udepted a 
son, ditcarded him for misbehaviour. Prup that the 
validity of the Will could not be summarily contested 
at the adopted son who, on attaining majority, ap- 
plied to the Court for the withdrawal of the certi- 
ficate grauted to the widow on the strength of the 
Will, and for the grant of a certiticate to himeelf ; 
and that the guest on between the parties could only 
be decided by a regular suit, 


Tue Judge has refused this = Poorana Beebee, Respondent. 
But, as regards the present ease, we find 
that on application for execution which was 
preferred on the 3rd of May 1861 was struck 
off on the 16th April 1862. If the appellant 
be entitled to count hia time for a revival of : i 
execution from the latier date, the present |, 48 the Will of Dyal Chand was proved , 
application, which was made on the 11th of; '" Court by the attesting witnesses, and a ; 
August 1864, would be in time. There is, certificate granted to the widow on the 
however, nothing on the record from which strength of the said Will, we think that its i 
we can gather the nature of the application validity cannot now be sammarily contested ^ | 
of 1861. If it were a mere petition on| PY the adopted son, who appears to have \ 
which no further steps were taken, the ap- anene ior wih his adop ase MORUT, and has | 
pellant would have no right to count his asked the Court to withdraw the certificate 
time from the date on which that applica- heretofore given to his mother, and to grant 
Sine was dtrackon Limiladon would: Fan him a certificate to collect debts as he has 
against him frem the date of his first petition, arrived at majority. The Will, under which 
and this application would be, therefore, the widow professes to have had power to 
barred. adopt, also contains a provision that she 
ehall be at liberty to discard the son so 
adopted for misbehaviour, and she now snys 
thatshe has acted on the power thus given 
her, We think that the question between 
the parties can only be decided by a regular 
suit, and we, therefore, reject this petition 
with costs, 


i 


We remand the case to the Judge, in order 
that he may find whether any steps were 
taken by the appellant to keep his decree 
aliye between May 1861 and April 1862; 
if not, the execution now applied for is to 
be dismissed as out of time. 


} 
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The 15th December 1865. 
Present: 


The Hon’ble G, Loch and F. A. Glover, 
Judges. 


Appéeal—Review. 
Case No. 435 of 1865. 


Miscellaneous Appeal from an order passed 
by the Judge of Beerbhoom, dated the 13th 
May 1865, affirming an order passed by 
the Principal Sudder Ameen of that 
District, dated the 17ih Auguat 1864. 


Mothooranath Dutt and others (Judgment- 
debtors) Appellants, 


VErsUus 


Oodar Monee Debeo (Decree-holder) 
Respondent. 


Mr. 0. Gregory for Appellants, 
: Baboo Kheiternath Bose for Respondent, 


Í 

‘ A Lower Appellate Court may enter‘nin an appen’ 
as to matter in respect of which the first Court re- 
jected a review of its own order. 


A. PRELIMINARY objection to hearing this 
appeal is, that the Jadge has acted without 
; jurisdiction in receiving an appeal from an 
, order passed by the Principal Sudder Ameen 
rejecting a review of his'own order. It 
appears that the Principal Sudder Ameen, 
on application for a review, altered so much 
of his previous ju’gment as related to 
interest, and rejected it in other respects. 
An appeal was preferred to the Judge, bat 
the appeal related, not to that part of the 
order of the Principal Sudder Ameen ly 
which interest was allowed, bat t some point 
* on which the order rejecting the review was 
final, and the Judge rejected the petition. 
We think he was right, and we reject this 
petition of appeal with costs, | 


‘eg 


The 15th December 18665. 
Present 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Sale in execution of decree—Richt of 
appeal (by purchasers of property 
of Judgment-debtor)—Right of 
Decree-holder to release portion of 
property at time of sale). 


Cases Nos. 463, 472, and 473 of 1865. 


Miscellaneous Appeals from an order 
paseed by the Principal Sudder Ameen 
of Shahabad, dated the 15th Jay 1865, 


Beet Bhunjun Singh (Judgment-debtor) and 
others (Purchasers) Appellants, 


VETSUS 


Jowhur Doss (Decree-holder) Respondent. 


Baboos Kishen Succa Mookerjee and Onoo- 
cool Chunder Mookerjee for Appellants. 


Baboo Otool Chunder Mookerjee for Re- 
spondent. 


Purchasers of the prorerty cf a jndgment-debtor 
at a sale in execution of decree, do not hecome parties 
to the suit and acquire a right of appeal regarding 
the gale, 

A. decree-holder is not prohibited at the time of 
sele from releasing a portion of the property adver- 
tized, should he hays grounds for doing so. 


OBJECTION is taken to the sale hy the 
judgment-debtors, that the Principal Sadder 
Ameen, at the request of the debters and 
the creditors, and among them Janessur 
Doss, ordered that the defendaut’s property 
should be sold village by village; nud that 
afteı warda, on the application of Janessur 
Doss, he reversed the order, and sold the 
whole property in one Jump on 21st March 
1861, when it was purchased by Janossur 
Doas for 23,000 rupees. 

This objection is untenable: for we find, 
on reference to the authenticated copy of 
the Principal Sudder Ameen’s proceeding 
of 20th January 1865, that Janessur Doss 
did not consent to the arrangement of having 
the properly of the debtor sold piece-meal. 
No soouer was the order passed than he 
objected to it, and the Principal Snider 
Ameen was unable on any legal ground to 
reject his application, and the property waa 
accordingly sold in one lump. The vakecls 
of this Court, who have supported the pe- 
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titioner’s objection, have been misled by 
incorrect copies of the Principal Sudder 
Ameen’s orders supplied to them by Jankee 
Ram, one of the mooktears practising in this 
. Court. We reject this application with 
costs, and we further direct that the said 
Jankee Ram be brought before this Court 
to explain his conduct in supplying the 
-pleaders with incorrect papers, thereby caus- 
ing the time of the Court to be wasted and 
the pleaders to make incorrect statements. 
Another objection is taken by two other 
parties : Banee Pershad and others, and Baid- 
nath Sobaye and others, who on different dates 
purchased, in execution of decree held by 
them, portions of the zemindary. They do 
not deny the right of the decree-holder to 
sell the property, because his mortgage was 


prior to theirs; nor do they say that there j|’ 


was anything omitted or incorrect in the 
mode of issuing notification of sales; but 
they object to the conduct of the decree- 
holder who at-the time of sale relensed a 
portion of the property advertised, and there- 
by probably caused a smaller sum to be bid 
for the preperty than if he had allowed 
it to be sold as advertised. 

In answer to the preliminary objection 
taken, that these parties cannot be heard in 
appeal because they are not parties to the suit, 
they say that, as purchasers of the property of 
the judgment-debtor, they stand in his shoes, 
and are, therefore, in a position to appeal to 
the Court, We think that the petitioner’s 
objection must be rejected. They were 

_admittedly not parties to the suit ; and the fact 
that they have purchased under an execution 
gale does not put them in that position, and 
give them a right to appeal to this Court 
regarding the sale. The pleaders admit 
that, if the petitioners had purchased by 
private sale, they could not have been con- 
sidered parties to the suit. Such being the 
case, the purchase in execution does not: 
alter their position. Itisin facts private 
sale conducted through the medium of the 
Court and confers no special rights. 


In regard to the objection taken by the peti- 
tioners, it appears to us that a decree-holder 
is not prohibited at the time of sale from 
releasing a portion of the property advert- 
ised, should he have grounds for doing so ; 
and itis not sufficient for an objector to 
raise hypothetical cases of probable injury, 
but to show that there has been positive 
injury by some irregularity in the sale pro- 
ceedings. 


We reject these petitions with costs. 


The 15th December 1865. 
Present: 


The Hon'ble Q. Loch and F. A. Glover, 
Judges. 

Limitation — Execution of decree— 
Bona fide prosecution of suit in 
wrong Court. 

Case No. 469 of 1865. 


Miscellaneous Appeal from an order pass- 
ed by the Judge of East Burdwan, 
dated the 8th June 1865, - 


Khetturnath Dey (Judgment-debtor) Appel- 
lant, 


VET EUS 


Gossain Doss Dey (Decree-holder) Respond- 
ent. 


Baboos Dwarkanath Mitter and Nil 
Madhub Bose for Appellant, 


Mr. R. T. Allan for Respondent. 


Section 14 = XIV of 1859 (which provides that, 
where a party has bonâ fida been engaged in prose- 
cuting aswtina wrong Conit, the time when the 
suit wes pending in such Court shall not be counted 
saon him) dous not apply to a case of execution of 

ecreéé, 

A party cannot be said to be acting in good faith 
when he applies for the execution of a decree to 
a wrong Court. 

Tue petitioner sought to execute a decree 
passed by the Zillah Judge on 27th March 
1860, and confirmed in appeal by this Couré 
in 1862. Instead of filing his application’ 
for execution in the Jadge’s Court, he applied 
to the Principal Sudder Ameen on 24th Nov- 
ember 1864, and it was struck off the file by, 
that Officer as not within his jurisdiction on ` 
17th February 1865. On 20th May of the 
same year, application for execution was} 
made to the Jndge, who has held that exeou- \ 
tion is not barred by limitation. In appeal, 
it is urged for the respondent that he is\ 
protected from the effect of limitation by the 
provisions of Section 14 of Act XIV of J859. 
We think this to be altogether an erroneous 
view ofthe law. Sectiona 1 to 18 of the Act i 
relate distinctly to the time within which f 
suits are to be instituted, and Section 14 
provides that, where a party has in good 
faith, and with due diligence, been engaged 
in prosecuting a suit in a Court not having 
jurisdiction, the time when the suit was 
pending in such Court shall not be counted 
ngainst him, but this Section does not apply 
to cases of execution. With the decree the 
right of the decree-boMer is estublished, and 
he has only to carry out his decree under the 
19th and following Sections of the law, as 
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‘one or other of them may be applicable to 
his case; nor do we think a party can be 
ssid to be acting in good faith when he 
„applies for the execution of a decree to the 
wrong Court, for it is a fundamental rule, if 
not otherwise ordered by competent author- 
ity, that execution of a decree must be 
taken out in the Court which passed it. 
We decree the appeal with costs. 


The 15th December 1865. 


4 
Present: 

The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Revival of suit—Allegation of non- 
service of notice. 


Case No. 425 of 1865. 


Miscellaneous Appeal from an order pass- 
ed by the Judge of East Burdwan, dated 
the 27th June 1865. 


Dig Bijoy Ohunder Neogy and others 
(Objectors) Appellants, 


Versus 


Jadub Chunder Thakoor (Decree-holder) 
Respondent. ° 


Baboos Dwarkanath Mitter ond Khettur- 
nath Bose forAppellatfis, 


Hr, Reed and Baboo Sham Lal Mitter for 
Respondent. 


It is not a sufficient answer to an application for 
the revival of a suit on the ground of non*%ervice 
of notice, to say that the petitioner’s father was 
alive at the time of the institution of the suit, and 
that the petitloner does not allege that his father was 
not served with a notice. The allegation of non- 
fervice, whether on the petitioner or his father, must 
be enquired into. 


In thecase of Dig Bijoy, petitioner, we 
think that the order of the Judge now appeal- 
ed against must beset aside. He has trented 
this case as on all fours with another of a 
similar character, whereas there is this 
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marked difference that, while the Judge has 
taken and disposed of the objection of non- 
service of notice in the latter, he reserved 
the determination of that question in the 
present case till the time of execution ; and 
though we think such an order was alto- 
gether improper, we consider that the peti- 
tioner is entitled to a distinct finding on his 


-| allegation that he was not served with notice 


of suit. He comes to the Court and asks for 
arevival of the suit on this ground ; and it is 
not sufficient to say, as is snid by the ther 
side, that petitioner’s father was alive when 
plaintiff's suit was instituted, and the petioner 
does not allege that his father was not 
served with a notice. Of course, a 
notice to the father would be a due notice 
to the son who now represents him. 
But the allegation of non-service must be 
enquired into; and if it can be shewn that 
notice was served either on the petitioner or 
on his father, the petitiouer’s case falls to 
the ground. We reverse the order, and 
remand the case for re-trial. 





The 16th December 1865. 
Present: 


The Hon'ble G. Loch and F. A. Glover, 
Judges. 


Certificate (Grant of, to Widow)—Ob~ 
jectors claiming under transfer from 
Widow. 


Case No. 473 of 1865, 


Miscellaneous Appeal from an order passed 
by the Judge of Behar, dated the 18th 
May 1865. 


Deb Pershad and others, Appellants, 
VETSUS 
Monga Koonwar, Respondent. 
Baboo Roopnath Banerjee for Appellants. 
Baboo Kalee Kishen Sein for Respondent, 


The claim of obje ‘tora to the pioperty of a d:ceased 
person under a takseemnamah transferring the pro- 
perty from the widow to them, should be enquired 
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into, instead of a certificate being granted to the 
.widow merely on the ground of her being the legal 
heir of the deceased. 


We think that itis not sufficient for the 
Judge to have determined that the applicant 
for the certificente was the wife of the 
decensed, and consequently the legal heir; 
but he should have enqnired into the allega- 
tion of the objectors who claim the property 
under a tukseemnamah. If the effect of 
that document was to transfer tho property 
from the widow to the objector, and it be 
proved to bea genuine document, there is 
no reason why the Judge should not give 
effect ‘to it, leaving the other party the 
opportunity to set it aside by regular suit. 
We direct, therefore, that the Judge enquire 
into the genuineness of the éukseemnamah, 
and, if that be proved, determine whether the 
objectors are entitled to a certificate, Order 
of the Judge reversed, and the case remand- 


ed. 





The 18th December 1865. 
Present: 


The Hon'ble G. Loch and F. A. Glover, 
Judges. 


Decree (Construction of)—Time for 
urging objections to pay more than 
decree awards. 


Case No. 892 of 1865. 


Miscellaneous Appeal from an order pass- 
ed by the Judge of Chittagong, dated the 
Brd March 1865, reversing an order 
passed by the Principal Sudder Ameen 
of that District, dated the 3rd ' August 


1864. 


Oolfutoonissa Beebee nnd others 
(Decree-holders) Appellants, 


versus 


Akbur Ali and others (Judgment-debtors) 
Respondents. 


Mookerjee for 


Succa 
Appellants, 


Baboo Kishen 


j Appeals. [Vol. TY. 
Baboo Chunder Madhub Ghose for 
Respondents. 


Where a decree awarded wasilat and interest up to 
a certain date, the jadgment-debtor may object at any 
stage to pay more than the decree awarded, notwi.h- 
standing his having previously made payments in 
excess of the decree nador a mistake ; and the Jadgs 
is bound to constrac the decree ag it stands, and not 
to go beyond it or to incorporate an. thing nto it. 


In this case the original decree was 
pa-sed in the year !843, and execution was 
taken out at various times ap to 1862 On 
the last occasion, the ju lement-debtor 
objected to the execution on the ground that 
the decree had not awarded “ wasila’ and 
interest beyoud the date of the decree. 
The Principal Sudder Ameen held that, as 
execution had been many times taken out, 
without this plea being brought forward, it 
was now ioo late to object ; but the Judge, 
on appeal, reversed the order, being of 
opinion that if the decree-holder wished to 
have the judgment altered so as to give him 
“ wasilat” ond interest up to the date of 
realization, he must go to the Court that. 
passed his decree, and apply to have it: 
amended accordingly. 

We think that the judgment-debtor had; 
an absolute right to object at any stage of | 
the proceedings, to being made to pay more ' 
than the decree awarded, and that no pay- t 
ments previously made by him on previous i 
executions under the mistaken iden that such | 
were due, can prevent his pleading now that | 
the decree contained no mention of what the 
decree-holder claims, but expressly a 
the payment of wasilat and interest up to } 
a certain date. 4 


The Judge was bound to construe the 
decretal order as it stood, and not to go be~ 
yond it, or to incorporate any thing into it. 
We see no reason to interfere with his orders 
passed in this case, "and we dismiss the 
appeal with costs, 
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The 16th December 1856. 
Present: 


The Hon’ble F. B. Kemp, L. S. Jackson, 
and G. Campbell, Judges. 


Murd or. 


Queen versus Sheikh Choollye. 


Committed by tha Joint Magistrate of 
Monghyr, and tried by the Sessions 
` Judge of Bhaugulpore, on a charge of 

Alurder. 

Herp by the majority (Camphell J. d'seenting) 
thet, if a man strikes anotho~ on the head witha 
stick when he ig asleep. and fractures hie cku", know- 
ledge of likelihood of cansing death must be pre 
sumed; and that, if none of the exceptions under 
Beciion 300 of the Penal C'de aie pleaded or pro- 
bable, the offence committed is mui der, 

Campbell, J.—T us is one of those cases 
which raise questions ng regarda the dis- 
tinction between murder nnd offences of a 
secondary degree, which have not yet been 
very well settled under the Penal Cade. 

The Asseseors would convict of enlpable 
homicide only : the Judge convicts of mur- 
der., I am always averse to eonstrne tao 
harshly the definition of murder under which 
the bands of the Judge are, as it were, tied, 
and he must pass a very severe sentence 
Whatever the circumstances of the particnlar 
case. Wherever there ir reasonable room 
for doubt, whether the offence comes under 


“the major or minor class of Criminal homi- 


‘ cide, I would give the prisoner the benefit 


of the doubt, and that without defenting 
justice: for the Code enables the Judge to 


/ pass for culpable homicide every sentence 


' 
\ 
) 


f 


| 


Leal 


ja conviction for murder, 


from the lowest to the highest short of denth, 
according to the circumstances ef the cage ; 
and, in doubtful cases, or such ns fall near the 
line, death wonld never be inflieted even on 
Th this instance, 
the Magistrate was certainly wrong in 
bluntly asserting, as a fnot, that there was n 
sudden quarrel (that not being proved), and 
also in narrating the first quarrel and sub- 
sequent assault as if they were all one scene 
instead of two sepnrate scenes or acts gepn- 
rated by a distinct interval. On the other 
hand, the Judge seems to me to trent the ense 
too much as if it were only for the prosecu- 
tion to prove the homicide, and for the 
prisoner to prove an exception if he enn, 
failing which he must he convicted of mur- 
der ; and also scarcely sufficiently to draw the 
distinction between an act done with the 
intention of causing such injury as ts in fact 
likely to cause death (constituting culpable 


homicide), and the same offence with the 
addition of knowledge of the likelihood of 
death on the part of the offender, or a dis- 
tinet intention to cause a specific bodily 
injury, such as in the ordinary course of 
nature must canse denth. either of the two lat- 


ter censes amounting to murder. As respects 
the exceptions, it seems to me that we cannot 
throw entirely on the prisoner the whole 
onus of proving the exceptions; thatit is for 
the prosecution to make out a case of mui der, 
that is a homicide not coming within.the 
exceptions; and thatif, without positive proof, 
the circumstances are such as not to shut 
out the hypothesis that one or other of the 
exceptions may have existed if all the facts 
had been known, and to render such a hy- 
pothesis not improbable, the prisoner may 
have the benefit of any reasonable doubt. 
Now, in this ense, the Jndge seems to discard 
the evidence of the old woman with respect 
to the statements of the deceased ns not 
supported by the other witnesses, and not 
reliable. We are, therefore, in this situation 
that we know nothing of the immediate 
origin of the agsnult. But the circumstances 
of the previous quarrel, and the relations of 
the parties, are not such as to have rendered 
it ptobeble to the mind of the Assessors that 
there was a wilful and premeditated 
attack. Possibly, therefore, the conjecture 
that there must have been a renewed 
and sudden quarrel may not be without 
foundation. Agnin, on the other point, there 
can be nodonht that. if the prisoner intended 
to fracture the skull of the deceased, and no 
sudden quarrel could be rensonably presumed, 
the Jujge would be right in convicting him 
of murder. But was there any intention to 
frneture the skull or inflict such other injury 
necessarily mortal in the ordinary course of 
nature? The Assessors evidently think not, 
and it is important to sea the nature of the 
weapon used. “A man who uses a gun or 
n sword may be presumed to intend mortal 
injuries, or to know that they are likely to 
result. But a dattee is n wide word. It 
canuot be anid that every blow given with 
every dattee is intended to inflict a mortal 
injury. The Magistrate distinctly states 
that the lattee was a “light? lattee, and, 
as the Judge does not any to the coutrary, I 
must presume it to be so, 


Here, then, are two men of low condition 
with no serious or deep-rooted enmity, but 
on the contrary relations and neighbours, I 
may say chums. They have a quarrel about 
a petty matter, which for the moment 
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subsides. The curtain drops and they are 
left alone. When it is raised a little later, it 
is found that one of them has struck the other 
on the head witha light lattee by which it 
turns ont that the skull is fractured, and 
death after some time results. Setting aside 
the probability of a renewed sudden quarrel, 
it seems, on the whole, to me that, while the 
prisoner, who so used his lattee, intended to 
enause an injury of which feath was not an 
improbable or a likely result, and is therefore 
guilty of culpable homicide, there is room 
for doubt whether he either knew and felt at 
the time that death was likely to result, or 
had any renl intention of fracturing the 
skull or causing an injury mortal in the 
ordinary course of nature. On the whole, 
then, I would give the prisoner the - benefit 
of these doubte, and would consider him 
_ guilty of culpable homicide only. 

If that be so, seeing that the latiee was a 
light lattee, and the offence not of the very 
worst character of its kind ; in fact, looking on 
the den:h as not so much a necessary as an 
unfortunate consequence of the prisoner’s 
act in striking at the deceased, I would 
commute the sentence to 10 years’ transport- 
ation. 

Jackson, J.—I regret that I cannot concur 
with my learned colleague. 


It seems to me certainly the business of 
the prosecutor to prove the circumstances 
which ordinarily constitute, under Section 
300 of the Indian Penal Code, the offence of 
murder, and for the prisoner to prove the 
oirenmstances, if any, of exceptions which 
take the case out of that category. 


In this case the dececsed and the prisoner, 
who were cousing and lived in the same 
home-stead, had a dispute with high words, 
in the evening, relative ton cattle trespass of 
which the circumstances are not clenr, but, 
according to the prisoner’s own statement, 
it was his cattle which had injured the 
deceased’s crop. 


Some hours later, when the other inmates 
were asleep, and the brother of the deceased 
was watching his own crops, an ontery is 
heard, the decensed is found with his skull 
fractured, n Jattee on the ground, and the 
prisoner near at hand. The decensed at 
once, in presence of the prisoner. declares 
that the prisoner hns inflicted the blow, and 
the wounded man dies of the injury within 
three days. The prisouer mnkes no defence, 
but the absurd statement that deceased had 
fallen upon his head. 


The conclusion to which the evidence in 
my opinion poiats is that the prisoner struck 
the deceased as he lay sleeping in the 
verandah, 


Tt does not need the heaviest description 
of latree to fracture a man’s skull with a blow 
as he lies sleeping. 


T find it difficult to come to any other con-" 


clusion than that the prisoner intended to take 
life. That atleast he had the intention of 
causing such bodily injury as was sufficient 
in the ordinary course of nature to cause 
death, appears to me unquestionable ; and, as 
no circumstance of exception is pleaded or 
even probable, the prisoner has committed 
murder. 


If the Judge had passed a sentence of 
death, I am not sure that I should have 
refused to confirmit., Let this go toa third 
Judge. 


Kemp, J.—This case has been sent to me, 
owing to a difference of opinion between 
my learned colleagues as to the grade of 
culpable homicide of which the prisoner has 
been guilty. 


Mr. Justice Campbell would convict of 
culpable homicide not amounting to murder 
(Section 324 Indian Penal Oode); Mr. Justice ` 
L. Jackson, of culpable homicide amounting 
to murder (Section 302 of the same Code). 


The Assessora were of opinion that ‘ there 
is full proof. that the prisoner Choolye 
struck the deceased with his lattee, but not 
with the object of killing him only as a 
punishment :.for, ns observed by the Assessors, 
if he wished to kill him, he would have struck 
him more than one blow. Hence culpable 
homicide is proved.” 


The Sessions Judge finds on the evidence 
that the prisoner suddenly, and without any 
immediate provocation, struck the deceased 
a blow on the head with n stick (not a 
heavy one) which fractured his skall, and he 
died on thethird day. The Judge is of opinion 
that the offence comes withinin the 8rd Clause 
of Section 800 of the Indian Penal Code, and 
that a blow which fractures the skull across 
transversely in two lines must be deemed to 
be sufficient in the ordinary course of nature 
to canse death, The Judge convicts of 
culpable homicide amounting to marder, and 
as the prisoner’ to transportation for 
life, 
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Distinction between Murder and Cul- 
pable Homicide not amounting to 
Murder. 

Extract (para. 8) of Letter No. 1105, from 
the Registrar of the High Court, ğe., 
dated Calcutta, the 11th December 1865. 


3, Witu reference to your finding in the 
case of Maigap (Case 28 of Statement 
No. 4), I am directed to state that the Court, 
accepting the facts as stated by you, en- 
tirely concur with you in holding that the 
crime committed by the prisoners was murder, 
and not the lesser crime of culpable homicide. 
The Court also desire me to state, with 
reference to your note in the case, that you 
should in fature explain to the Jury that, 
if a man does an act with a knowledge 
that itis likely to cause death, and death 
ensues, the law will presume that he in- 
tended the result of that act which he did 
with full knowledge of what that result 
was likely to be, and that, therefore in 
such a case, the crime would be murder. 


Each head of a charge to be com- 

plete in itself. 

Extract (para. 3) of Letter No. 1108, 
from the Registrar of the High Court, 
-&c., dated Calcutta, the 11th December 
1865. 


' 3. True Court observe that the entire 
charge against Nujub Shah and others (Case 
2 of Statement No. 5) is not altogether 
regular, for each head should have been 
complete in itself; whereas, instead of at- 
taching to each particular head the Section 
‘of the Penal Code under which the offence 
‘charged therein was punishabla the Com- 
imitting Officer has wound up the charge 
by a general summing up of the several 
Sections of the Penal Code under which the 
offences charged in the different heads were 
punishable. 


Abetment — Form of charges under 
Sections 114 and 109, Penal Code. 


| Extract (para. 2) of Letter No. 1114, 
j fiom the Registrar of the High Court, 

&c., dated Calcutta, the 12th December 
1865. 


2, In the case of Bhorat Malee and 
another (Case 1 of Statement No. 4) the Court 
observe that the two charges under Sections 
114 and 109 of the Penal Code should have 
been separately made, ‘as one supposed the 
presence of the abettor, and the other his ab- 
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sence, Again, with reference to your finding 
under which Bhorut Malee was convicted un- 
der both these Sections, the Court direct me 
to point out that if, by the application of 
Section 114 of the Penal Code, he was con- 
victed of the murder of Nettoo Bewa, it was 
unnecessa v, that he should also be convicted 
of abetmen of that act under Section 109. 





Death or Transportation in cases of 
Murder—Framing of charge of False 
Evidence. 

Extracts (paras. 3 and 4) of Letter No.1124, 
from the Registrar of the High Court, &c., 
dated Calcutta, the 18th December 1865. 


3. Wire reference to that portion of 
your judgment in the above case in which 
you state that “it is difficult to determine the 
line that is to guide the Courts between the 
sentence of death and transportation unless 
it is the line which would guide you, wz. 
whether the killing was clearly premeditat- 
ed and determined, or some step short of it,” 
the Court direct me to remark, that, as the 
law bas not restricted the punishment of 
death to cases of murder in which there is 
clear premeditation, you are not at liberty to 
doso. Each case should be determined on 
its own facts ; and, in any case falling clear- 
ly within the definition of murder under the 
Penal Code, unless there be some valid ground 
for mitigating the sentence, it should be one 
of death. In the present case you are of opi- 
nion that the prisoner intended to cause the 
death of the deceased. The Court, therefore, 
see no valid ground for the infliction of the 
secondary punishment. 

4. The charge under Section 193 of the 
Penal Code, against Ramdhary Sing (Case 
4 of Statement’ No. 5) should have con- 
tained the words used by the prisoner in giv- 
ing false evidence upon which the prosecution 
proceeded. 


Framing of charge of Unlawful As- 
sembly—Each Assessor to state his 
own opinion. 


Extraot (para. 8) of Letter No. 1137, from 
the Registrar of the High Court, &c., 
dated Calcutta, the 14th December 1865. 


3. THe second head of the charge against 
Ram Newaz Misser (Case 3 of Statement 
No. 4) should have contained expressly the 
common object of the unlawful assembly, 
grievous hurt to Dyumber and Bindabun Ma- 


C 
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hatoo was caused; a similar error appears 
in the second head of the charge in the case of 
Nodyar Chand Chowdhry (Case 10 of State- 
ment No. 4). I am further, with reference 
to the first case, to draw your attention to 
Circular Order No. 4, dated 23rd June 1865, 
and to request that you will for the future 
require esch Assessor to state his individual 
opinion, and not merely to signify his con- 
currence with thé opinion of another As- 
sessor, 


Adultery (Withdrawal of charge of)— 
Proof of Marriage. 


No. 1144. 


From the Registrar of the High Court, &e., 
dated Calcutta, the 15th December 1865. 


(Criminal Side.) 
Present : 
The Hon’ble C. B. Trevor, Judge. 


Smr,—I am directed to acknowledge the re- 
ceipt of your letter No. 326, dated 7th instant, 
adverting to a judgment of the High Court 
(present Mr. Justice Kemp and Mr Justice 
Seton-Karr) on the appeal of G. R. Smith 
against a conviction of adultery and 
sentence passed by you. 

2. The Court learn that you solicit 
instructions, first, whether you areto consider 
the ruling delivered in this case to be appli- 
cable to Criminal trials generally, and to su. 
persede that laid down by my letter No, 726, 
dated 26th July last, that is to say, whether 
you acted wrongly in refusing to allow the 
prosecutor, f. e. the husband, to withdraw 
his prosecution of adultery ; aud secondly, 
whether it is absolutely necessary, for the 
prosecution in such a case, to prove the 
marriage notwithstanding that it had not 
been denied by the defence. 

8. As regards your irst question, the 
Court direct me to state that, until a contrary 
judicial opinion is delivered, the judgment 
now delivered is conclusive on the point. 
mentioned. The ruling contained in my 
letter of the 26th July was extra-judicial, 
and is accordingly superseded. 

4. In answer to your second question, 
the Court direct me to remark that you 
appear to have lost sight of the important 
distinction between the trial of Civil -and 
Criminal cases. In a Criminal trial it is 
incumbent on the prosecution to prove all 
material points connected with the charge 
The absence of a denial, on the part of an 
accused, of such a point as marriage between 
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the parties in a Criminal trial for adultery, 
would not be sufficient to establish the 
existence of such. It was clearly your 
duty to have placed this most important 
point beyond doubt by calling upon the 
prosecutor to produce the marriage certifi- 
cate or by some other evidence beside his 
own statement, to satisfy you that he had 
legally entered into such a contract with 
the woman whom he declared to be his 
wife. The evidence of the woman was 
by no means conclusive, and should have 
been received with the greatest caution. 
The Court think that, upon full reflection, 
you will perceive the error into which you 
have fallen, and have no doubt that you will 
for the future be careful to require from the 
prosecution substantial proof of every point 
connected with the indictment, instead of 
relying on the weakness of the defence to 
supply any omission. 


False Evidence. 
No, 1148. 


From the Registrar of the High Court, &c., 
dated Calcutta, the 15th December 1865. 


(Criminal Side. ) 
Present: 
The Hon’ble C. B. Trevor, Judge. 


Sim,— Wirx reference to your letter No. 
186, of the 25th ultimo, I am directed to 
inform you that the Court agree with you 
that false evidence given in any stage of a 
Judicial Proceeding is punishable only under 
Section 193 of the Penal Code. In such a 
case, under the Schedule to the Code of 
Criminal Procedure, a Magistrate has no już 
risdiction,e You are at liberty, therefore, td 
act in the mode suggested in the concluding 
sentence of your letter under acknowledg+ 
ment. This point, I am directed to add, has 
been aiready settled by a ruling of thig 
Court. } 


Framing of charge of Unlawful As 
sembly. 


No. 1150. 


From the Registrar of the High Court, &c. 
dated Calcutta, the 15th December 1865. 


(Criminal Side.) 
Present : 
The Hon’ble O. B. Trevor, Judge. 


Siz,— WITH reference to your Jail Deli. 
very Statements for September last, I am 
directed to remark that the first head of the 
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The 20th December 1865. 
Present : 


The Hon’ble W. Morgan and Shumboonath 
Pundit, Judges. 
Compromise (Execution of, as & 

decree)—Suit upon a decree, 
Reference to the High Court by Mr. C. D. 
‘Field, Officiating Judge of the Small 
Cause Court of Jessore. 


Chander Narain Ghose, Plaintiff, 
Versus 


Gouri Nath Bose, Defendant. 


A decree in accordance with the terms of a sola- 
namah or compromise, though the latter contains no 
piovision for the issue ot exccution in case of default, 
nee like all decrees, be enforced by execution. 

n ordinary cases, and in the absence of special cause, 
a fresh suit on a decree 18 not the proper .emedy. 

Case.—Taxis is an undefended action on a 
solanamah filed in n case which the present 
plaintiff had instituted in the Civil Court for 
the recovery of rent, before Act X came into 
force. 

The solanamah was filed on 27th June 
1860, is signed by the defendants with the 
pen (dakalum) of their vakeel, and is con- 
ditioned for the payment of 75 rupees, ac- 
cording to the instalments noted in the 

margin.* On the 3lst 


aos oe Rs. August 1860 the case 
t i0 2 15 2 Was disposed of in the 
1771 ... 15, Civil Court by the fol- 
1272 15 » lowing order :—* It is di- 


rected that this case be 
decided according to the solanantah, and that 
effect be given to the solanamah.”’ 
; Plaintiff now sues in this Coart for the 
recovery of the first four instafments (the 
first is barred in any case) alleging that, in 
consequence of there having been no stipu- 
pe inserted in the solanantah’ for taking 
t out execution in case of default, he was uu- 
‘able to recover the money in this way, and so 
has been compelled to come into this Gourt 
and aue on the solanamah. Some evidence 
was called to prove the execution of this 
document on the part of the defendant, but 
it broke down eutirely, and the plaintiffs 
vakeel admits that ıt will go for nothing. 
He urges however, that the solanamah 
having bl bn filed and accepted by the Civil 
Court, re. hires no proof ; in fact he claims 
for it in:\egal phrase the attributes of a 
“ contract yf record.” 
The first huestion that arises is: “ Is the 
above ordd \ of the Civil Court taken with 
the solanan. yh to which it refers a judg 


a a 
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ment?” If so, can an action be brought on 
a judgment ? The Indian Civil Procedure 
Code, which gives such facilities for the ex- 
ecution of the decrees of one Court in other 
jurisdictions, does not seem to contemplate 
such a mode of procedure. The same period 
of limitation, viz. three years, which is pre- 
scribed for contract-debts, is also prescribed 
for judgment-debts. A new period of limitas 
tion may arise in the former case from a writ- 
ten acknowledzment (Section 4 Act XIV of 
1859), and in the latter case from a proceeding 
being taken to keep the judgment in force 
(Section 20 of ditto) ; but with these excep- 
tions, after the lapse of three years, both 
classes of debts become absolutely barred, In 
the present case, if the debt be held a judg- 
ment-debt, a very nice point would arise, 
which seems to have never yet been ruined. 
No proceeding has been taken for three yeas 
to keep the judgment in force. In the case of 
an instalment decree, will this be a bar to the 
recovery of instalments not payable under the 
decree till after the expiry of three years ? 


But there must be considerable doubt 
whether the above order, taken with the 
solanamah, has the force of a judgment. 
Although the former case was instituted 
before Act VIII of 1859 came into force, it 
was decided after that law began to regulate 
the proceedings of the Civil Courts ; and, 
looking to Section 387 of the Act, the new 
procedure clearly applies to the case. Al- 
though no Section is quoted, the procedure 
of the Civil Court must be held to have been 
that prescribed by Section 98, which runs us 
follows :—“ If a surt shall be adjusted by mu- 
tual agreement or compromise, or if the de- 
fendant satisfy the plaintiff in respect to the 
matter of the suit, sueh agreement, com- 
promise, or satisfaction, shall be recorded, 
and the suit shall be disposed of in accord- 
ance therewith.” The Section then goes on 
to provide for the grant of a certificute for 
the refund of the Stamp Duty (which por- 
tion of the law has been since slightly alter- 
ed), and ends with the following proviso :— 
“ Provided, however, that no such certificate 
shall be granted, if the adjustment between 
the parties be such as to require a decree to 
pass on which process of execution can be 
taken out.” Had such a certificate been 
granted, it would of course be conclusive as 
to whether the above order was a judgment 
or not; but the papers of the case (which 
were sent for in the original) do not shew 
that avy application was ever made for a 
certificate, or that a certificate was granted. 
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I may also add that no application for exe- 
cution ever seems to have been made, as far 
as the record of the case shows; and no 
decree was drawn up. 

If, under the above circumstance, the High 
Court hold the order of the Moonsiff, taken 
with the solanamah, to have the effect of a 
judgment, I think the case cannot be enter- 
tained in this Court, as the Civil Procedure 
of this country does not (it seems to me) 
contemplate an action being brought on 
a judgment. 

If, however, the order be held not to bea 
judgment, what effect is to be given to the 
solanamah in the Court ? It is neither on 
plain paper. Isit to be considered as an 
agreement, and should the penalty be now 
paid for stamping it as such? In this event, 
must it also be proved asif it had never 
been filed in Court? The following is my 
own opinion, which, however, I express with 
considerable difiidence. JI think that where 
n compromise is recorded under Section 98 
of Act VIII of 1859, and no decree passes, 
the object of recording the adjustment be- 
tween the parties is to place upon record 
the fact of the cnse having become a res 
adjudicata, so as to be a bar to a further 
suit on the same ground of action. If the 
case were simply struck off in the absence 
of both parties at any stage, this would not 
be a bar to a second suit, and the defendant, 
who had made a compromise, might be sub- 
jected to considerable hardships. The usual 
presumption in favor of judicial proceedings 
(Omnia riie esse acta) would doubtless 
npply to the recording of the compromise, 
which could not be questioned by the same 
parties except perhaps on the ground of 
fraud. But this presumption would only 
have effect guoad the original case, and 
would not act as an estoppel in another case 
in which the terms of the agreement or com- 
promise were called in question. The agree- 
ment should, I think, be proved by inde- 
pendent evidence. The solanamah would 
doubtless have the effect of an admission, 
and in a subsequent suit between the same 
parties it would, I believe, in this country, be 
some proof of the matter stated therein, 
though in England, as laid down by Mr. 
Taylor, (Work on Evidence, page 701, Vol. I.) 
“ The law, as at present understood, seems 
to be that the statements which are con- 
tained in a declaration or plea, though 
binding on the party making them for all 
purposes in the cause, ought not be regard- 
ed in any subsequent action as admissions 
of the truth of the facts stated.” 





The order of the Moonsiff is, I believe, 
the usual form of deciding compromised 
cases ; and the usual procedure, the vakeels 
say, is to have the solanamahs executed as 
decrees, if they contain a stipulation for 
execution; otherwise not. A number of 
cases, similar to the present one, have been 
instituted in this Court, some have been 
compromised and others are pending the 
present reference. 

Judgment of the High Court.—The 
decree of the 3lst August 1860 was clearly 
meant to dispose of the suit under the 98th 
Section of the Code of Civil Procedure, 
and if the decree had been more formally 
prepared, it would have contained fully and 
precisely the terms of the solanamah, 
instead of a mere statement that the suit 
was decided according to the solanamah, 
The legal effect of a decree is the same, 
whether it is pronounced by the Court after 
a contest between the parties, or is made by 
consent upon an adjustinent of the suit.’ In 
each case it is a judicial eommand to be 
enforced ordinarily by process of execution. 
It is said that the solanamah in the present 
Case contains no provision for the issue of 
execution in case of default; but this is 
quite immaterial, because the terms of the 
solanamah being (as they are supposed to 
be) incorporated in the decree as the language 
of the Court, may, like all decrees, be enforce- 
ed by execution. No suit can be maintained 
on the instrument of compromise itself , 
after (as is here the case) that document 
has been brought before the Court, and a 
decree in acdordance therewith has been pro-. 
nounced. ‘The filed solanamah obviates 4 
any difficulty which might arise from the í 
form of the? decree, and fixes precisely its ! 
otherwise indefinite terms. The proper. 
course, therefore, appears to us to be to en- | 
force this dectee like an ordinary decree 
by process of execution. 

We do not mean to Jay down that a suit ’ 
cannet be maintained on a decree ; because, 
notwithstanding the facilities provided by 
the Procedure Code for enforcing execution, , 
the rights which arise from a judgment or 
decree may frequently themselves require 
to be ascertained and enforced in a new 
suit, or there may be obstacles to the exe- 
cution of the decree in the usual way. But 
in ordinary cases, and in the absence of 
special cause, a fresh suit ou the decree is ` 
not the proper remedy, and still less isa 
suit maintainable on any agreement to com- 
promise which may have preceded the 
decree. 
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Zillah Judges to report the state of 
their Record-rooms. 


CIRCULAR NO. 26. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
- to all Zillah Judges, dated Calcutta, 
the 16th November 1865. 
(Civil Side.) 
Present: 
The Hon’ble C. B. Trevor, Judye. 


In submitting their Annual Reports, the 
Court request that all Zillah Judges will 
describe fully, after careful personal enquiry, 


Circular Order, dated 8rd March 1859, No. 167 the state 

n ” 32nd Juue 35 n 181 of their 
80th June 182 

3 n (Pateatiph 2.) >? 33 Record- 

y ” 4th July 1853,,, » 6 room 8, 

ji ” 26th August p » 18 ai d P 


what manner the Courts Orders, noted in 
ihe margin”, have been carried out, as the 
Court have regretted to find that in some 
instances records have not been in the state 
in which they have been represented to be, 
owing to the inefficiency and neglect of 
‘Record-keepers, aud the undue reliance 
.'placed on their reports by Zillah Judges. 


l 


‘ Warrant of Commitment to the Civil 
) or Criminal Jail, to whom to be 


/ addressed. 

| CIRCULAR NO. 27. 

~ From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 

{ to all Civil Judges, dated Calcutta, the 
20th November 1865. 


ne 


(Civil Side.) 
Present: 
The Hon’ble C. B. Trevor, Judge. 


Tus High Court are pleased to direct that 
for the future, whenever any Civil Court 
may find it necessary to commit any person 
to the Civil or Criminal Jail, the Warrant of 
Commitment shall be addressed to the 
Officer in charge of the Jail instead of to 
the Magistrate of the District. 


Small Cause Court Houses. 
CIRCULAR NO. 28. 


Trom the Registrar of the High Court of 
Judicature at Fort William tn Bengal, 
to the Judges of Small Cause Courts, 
dated Calcutta, the 25th November 1865. 


(Civil Side.) 
Present: 


The Hon’ble C. B. Trevor, Judge. 


THE Court are pleased to circulate, for 
the information and guidance of all Judges 
of Small Cause Courts, an Extract para. 2 
from a letter from the Officiating Secretary 
to the Government of Bengal :—— 

(2.) “The Lieutenant-Governor trusts 
that provision will be made in next year’s 
Budget to meet this expenditure for the 
Court House at Kooshtea, os well as for 
those at other Stations to which the Chow- 
keedary Tax may have been extended.” 








Deputation and appointment of 
Poons to assist Civil Ameens. 


CIRCULAR NO. 29. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
to all Zillah Judges, dated Calcutta, 
the 28th November 1568. 


(Civil Side.) 
Present: 
The Hon’ble C. B. Trevor, Judge. 


Tre Court having reason to believe that 
irregularities exist in the practice of the 
Civil Courts subordinate to them in regard 
to the deputation and appointment of peons 
to assist Civil Aimeens, desire to draw 
attention to Sections 3 and 4 Act V 
(Bengal Council) of 1863, from which it 
will appear that, except in special cases, 
none but regularly appointed and registered 
peons should be employed in the execution 
and service of processes. If it be consi- 
dered atany time absolutely necessary that 
a peon should be attached to a Court 
Ameen, he should be selected out of the 
number borne on the Register. The special 
power conferred on Courts by Section 4, of 
employing other than such peons, should 
only be exercised under very exceptional 
circumstances, and then not without a for- 
mal record of the reasons for which it has 
been exercised. 


Ciril 





Repeated injunction for compliance 
with the law regarding proper re- 
cord of evidence and proper trial 
of suits, 


CIRCULAR NO. 30. 


From the Registrar of the High Court of 
‘Judicature at Fort William in Bengal, 


to all Civil Judges, dated Calcutta, 7th | 


December 1865. 
(Civil Side.) 
Present: 


The Hon’ble C. B. Trevor, Judge. 


Ir is with extreme disappointment that 
the Court are constrained to record their 
belief that, notwithstanding their constant 
endeavours to ensure a strict compliance 
with the law regarding the proper record of 
evidence and a proper trial of suits, many 
Civil Judges still neglect their duties. 

2. In arcent trial the presiding Judge 
recorded the following remarks :— 

“ The fact seems to be that his (appel- 
lant’s) witnesses Were.in attendance for a 
long period, during which he could not 
succeed in getting them examined, although 
the case was many different times so far on 
for trial that one or two witnesses were 
examined on each occasion, at last tired out, 
and the Moburrum approaching, he prayed 
for na postponement, which was granted. 
On the case being subsequently taken up, 
his witnesses were not ready, andit was 
then at once decided against him. 

“I think that the record exhibits so 
systematic a disregard of the law and of the 
orders of this Court as to amount to a com- 
plete defect in Jaw in the iuvestigation, and 
to mislead the appellant who might reason- 
ably have expected that the same loose 
practice followed after the first appointment, 
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Soden Sener eres 
“On 28th May 3 persons, 

“ On 30th May ] person. P 
“On 2nd June... 1 person. 
“On 3rd Jane... l person. 
“On 4th June... 2 persons. 


“ On the 9th June defendant presented a 
petition in which he stated that he had had 
thirteen witnesses continually attending 
from day to day, but that, owing to press of” 
business in the Court, he had been unable to 
get more than three examined, and as the 
Mohurrum was coming on, he prayed for a 
fresh appointment after the Mohurrum. On 
that application the case was postponed to 
28rd June. There is no record of its being 
taken up on that day, and probably it was 
not taken up, but it seems to be admitted 
that the defendant’s witnesses were not pre- 
sent. It was decided on 380th June. Both 


| the Principal Sadder Ameen and the Judge 


refused to give defendant another opportu- 
nity of examining his witnesses. From the 
nature of the case, and the record of the 
evidence, it appears that the one or two 
witnesses examined each day could not have 
occaopied the whole or any considerable por- 
tion of those days. Itis clear that, th the 
Court of the: Principal Sudder Ameen, the 
Jaw and orders, which require that a case 
should be taken up in its turn at the ap- 
pointed time and then and there tried out or 
regularly adjourned for sufficient cause, are 
the merest dead letter. Evidently, a case 
is not tried on any particular day or days 
whatever, but evidence is taken piece-meal 
without the least regard to any system. It 
was bad enough when the witnesses were 
allowed to come dropping in at their conve- 
nience. But it is difficult to imagine how, 
when (ns was asserted by petition and not 
contradicted by the Court) the witnesses 
were present in a body, it could be arranged 
to take their evidence on scattered dates one 
or two at atime, unless, indeed, many suits 
being pending, it was thought fairest not to 
take all the evidence in any one case in one 


would be followed after the second appoint- ; day, but evenly to distribute the evidence, 
ment, and that the witnesses would be taken ; taking power of the Court by taking say one 
any day. On that ground, I would remand | witness in each case each day. Something 


the case to the first Court for a fresh trial. 

‘‘ It appears that the case was first ap- 
pointed for trial on llth May 1854. The 
defendant then applied for a postponement, 
and it was fixed for 20th idem. It was not 
taken up ou that day, but witnesses were 
examined in driblets as follows :-— 

“On 25th May 2 persons. 
“On 27th May ... 1 person, 


| like this seems to be the practice followed in 
i the Court of this Principal Sudder Ameen. 


Itis totally impossible that the whole mind 
of the Court should be given to each 
case every time a witness is examined, or 
that the impression can be retained in the 
memory. The result seems to be that in 
truth the evidence is merely taken from time 
to time in a formal way aftcr the manner of 


- 


CRIMINAL CIRCULAR ORDERS OF THE HIGH COURT. 





Warrants of Release and Sentence to 
whom to be addressed. 


CIRCULAR No. 10. 


‘From the Registrar of the High Court of 


Judicature at Fort William in Bengal, 
to ali Sessions Judges and Magistrates, 
dated Calcutta, the 20th November 1865. 


(Criminal Side.) 
Present: 
The Hon’ble C. B. Trevor, Judge. 


Tue Court are pleased to direct that for 
the future all Warrants of Release and Sen- 
tence shall be.addressed to the Officer in 
churge of the Jail instead of to the Magis- 
trate of the District, as it is the intention of 
Government to appoint Officers other than 
Magistrates to the special charge of large 
Jails. 


Appeals remaining undecided in con- 

sequence of further enquiry and 

additional evidence being calied for. 
CIRCULAR No. il. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
to all Sessions Judges and Magistrates 
of Districts, dated Calcutta, the 20th 
November 1865. 


(Criminal Side.) 
Present : 
The Hon’ble C. B. Trevor, Judge. 


Tue Court request that, in any explana- 
tion that may be furnished by the Courts 
of Criminal Appeal regarding any appeals 
which have remained undecided for more 
than one month in consequence of further 
enquiry, and additional evidence” being 
called for under Section 422, Code of Cri- 
minal Procedure, there shall be stated the 
date on which such order was passed, so that 
the Court may thus -be in a better position 
to judge of the real cause of the delay in the 
decision ofsuch case. 

2. ‘The High Court take this opportunity 
of reminding the Lower Courts of Criminal 
Appeal that any proceedings involving far- 
ther enquiry, or the taking of additional 
evidence under the law above cited, should 
be promptly completed in order that the 


course of justice may not be interrupted more 
than is absolutely unavoidable, 


Witnesses attending before Criminal 
Courts should be examined without 
delay. 

CIRCULAR No. 12. 


From the Registrar of the High Court of 
Judicature at Fort William in Rengal, to 
all Magistrates, dated Calcutta, the 27th 
November 1865. 


(Criminal Side.) 
Present: 


The Hon’ble C. B. Trevor, Judge. 


Tue Court, having recently found from 
an explanation furnished by a Magistrate 
that witnesses are not invariably examined 
and discharged on their attendance before 
Criminal Courts, but are sometimes tempo- 
rarily discharged without any examination, 
being bound over to appear again on another 
day, think it their duty to notify to all Ma- 
gistrates their severe condemnation of such 
irregular proceedings. 

2. The evidence of witnesses should in- 
variably be recorded `as soon as possible 
after their attendance. If, from unavoidable 
cansos, an adjournment is indisperisable, there 
should be no unnecessary delay. Witnesses 
remaining over from one day should, as a 
rule, be examined at the first sitting of the 
Court on the following day. By this means 
the public will be put to no inconvenience, 
and justice will be administered in a prompt 
and satisfactory manner. 

3. The practice which the High Court 
have found to exist in the Court of one 
Magistrate is not, it is believed, prevalent, 
but if, contrary to the Court’s expectations, 
it should exist anywhere, it must be forth- 
with discontinued, inasmuch as it is not only 
contrary to the spirit of the Criminal Proce- 
dure, butis calculated only to deceive the 
superior authorities by placing before them 
fictitious returns of the punctual and regular 
examination and discharge of witnesses. 

4. The Court expect that the Chief Ma- 
gistrates of districts will carefully supervise 
the returns of their subordinates, as tho 
Court hold them responsible for the correc- 


tion of such irregularities as have now been 
discovered, 
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from [798 ; but we need not travel through 


this statement, 

It appears that in 1831, when the pro- 
perty was under the management of the 
Court of Wards, the former joadi of 50 
pagoda was raised to 80; that the respond- 
ents, or their ancestors, continued to hold 
the village on service tenure, at a joadi of 
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a form prescribed by law, that it has iu any 
specified particular not been complied with. 
OF course justice requires that a resumption 
should take place with due publicity and 
upon resonable notice. We have abundance 
of evidguce that a formal instrument of re- 
sumptiol: was executed by the zemindar, 
that such resumption was publicly procluim- 


80 pagodas, till the 13th of May 1840,|/ed; that the defendants were allowed to re- 
when, according to the evidence of this| tain possession, bus required to pay the full. 


witness, a resumption took place, and has 
ever since continued. He annexes the ac- 
count showing what is demanded. 

One of the respondents was from 1839-40 
monigar of the village till 1846-47, and it 
was his duty to collect the revenue. Part 
of the time, viz. in 1842, tha semindary 
was under Circar attachment. In 1845-46, 
In consequence of the alleged resumption, 
demand of the arrears was made from the 
respondents. 

In answer to the 79th question, p. 87, he 
states, he was uot present at the resumption ; 
that the village has been in the respondents’ 


possession since Keelaka (January) ; prior to | 


that year in that of the zemiudar, 

Several of the witnesses speak in general 
terms to the resumption of the village. 

The 13th witness, a monigar, proclaimed 
the resumption, and carried out the order. 
(Top of p. 120) 

The depo-ition of the 14th witness, p. 
126. explains the whole transaction in an- 
swer to the 14th question. The village was 
attached, and the defendants directed to 
collect the revenue according to the rulea 
observable when a village is uuder attach- 
ment, and this accounts for the respondent 
remaining in possession. 

The 17th witness saw the attaghment pub- 
lished (p. 158, question 21). 

The document 44 tends (p. 163) to es- 
tablish the truth of these statements : for it 
proves that in 1843 a representation was 
made to the Collector by the officers of the 
zemindar ; that, though the joadi was paid, 
the remainder, that is the assessment, was 
withheld, 

The only contradiction is, that the two 
first of the defendants’ witnesses say they 
never saw the village resumed. The 3rd 
witness knew nothing about it, nor the 
4th. 

Then what is the result of our examina- 
tion into this question of resumption or 
attachment ? Weare not told in any of 
these papers, that the law has prescribed 
any particular form in which such resomp- 
tion shall take place; nor if there was such 


: 
| 


assessment; but when they were in default, 
complaint was made to the Collector that 
the zemindar took forcible measures, perhaps 
erroneously, to obtain his claim. All the 
accounta correspond with the evidence of 
the witnesses; and against this, is only the 
isolated fact that Mr. Lovell, upon one qeea- 
sion, with imperfect information (for the 
case was one of a riot), thought that no 
regular attachment had issaed—an opinion 
which he altered when the case came regu- 
larly before him, and he was supplied with 
that evidence which before had been defici- 
ent. Itis true that the Collector, when the 
zemindar complained that he could not pny 
the “ pice cush” by reason that the defend- 
ants withheld their payments, expressed an 
opinion that the grants could not be resum- 
ed, and that an attempt to do so would lead 
to litigation; bat this was merely the opinion 
of the Collector, manifestly ignorant of the 
true state of the case. 

In the judgment pronounced by the Court 
of Sudder Adawlut. they say that the pro- 
bability is that the attachment never actu- 
elly took place, although there was, no 
doubt, an attempt made to effect it (page 
202, paragraph 15). At all events, they 
say the village appears never to have been 
taken out of the pessession of the respond- 
ents; we cannot think that this reasoning 
ought to prevail against the evidence of the 
ease. The respondents, if left in possession 
at all, were in possession ns the sercauts of 
the zemindar, and on condition of collecting 
the revenue. 

The short history of the case is this : that 
the respondents were grantees under resum- 
able grants; that those grants were resumed ; 
that they remnined in possession without 
payment of that assessment which they were 
lawfully bound to discharge, and for such 
arrears of assessment this suit is brought. 
We are of opinion that the decree of the 
Zillah Court was well founded in all re- 
spects,and,therefore, we must humbly advise 
Her Majesty to reverse the decree of the 
Sudder Adawlut, and with costs. The de- 
cree of the Zillah Court will be affirmed. 
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The 22nd February 1858. 
Present: 


The Judge of the High Court of Admiralty, 
the Chancellor of the Duchy of Cornwall, 
Sir E. Ryan, and the Judge of the Court 
of Probate. 


Bvidence. 


.On Appeal from the Sudder Dewanny 
Adawlut of Calcutta. 


Bunwarree Lal, 
versus 
Hetnarain Sing. 


The general fallibility of Native evidence in India 


is no ground for concluding against a transaction 
when the probabilities are in favor of it. 


The Privy Council, whilst lamenting the great 
latitude with which documentary evidence was re- 
ceived in India, held that it would bo contrary to jus- 
tice in any particular casa,to visit upon an mdividual 

` penal consequences by way of costs, because the 
administration of justice was uot more strictly con- 
ducted with reference to the admission of evidence. 

Tue sole question in this casse is, whether 
the appellant has produced adequate proof 
that a document upon which he relieg is a 
true and genuine instrument. It is’ not 
denied on the part of the respondents that, if 
that document be genuine, the effect of it 
will be to exonerate the appellant from the 
demand made against him ; nor is it said on 
the part of the appellant that he would not 
be liable if not protected by the document 
in question. 

It has, we think, been truly urged on 
behalf of the respondents that the onus 
probandi lies upon the appellant: it is not 
necessary for the respondent to contend that 
the instrument is forged ; it is sufficient to 
gay that there is a deficit probatio. 

Amongst other arguments urged for the 
respondents it was said that, with regard to 
instruments of this kind, considering the 
habits and customs of the native inhabitants 
of India, their well-known propensity to 
forge any instrument which they might 
deem necessary for their interest, and the 
extreme facility with which false evidence 
can be procured from witnesses, the pro- 
bability or improbability of the transac- 
tion formed a most important consideration 
in ascertaining the truth of any transaction 
relied upon. With this argument we 
agree ; and, therefore, it will become our 
duty to examine with care how far the 
defence relied upon is consistent with all the 
probabilities of the case. 

It has been said also that this defence 
stands exclusively upon oral evidence ; and 


though to a considerable degree that observ- 
ation may be true, yet it cannot be received 
to the full extent to which it has been 
urged. The defence in this case does, it 
must be admitted, depend upon the proof of 
a given instrument ; but there is-a very clear 
distinction, and not an unimportant one, 
between the pleading a written instrument 
as an answer toa demand, and the setting 
up a defence founded exclusively upon oral 
evidence ; for instance, if the defence were 
adoption where there was no written record 
of the transaction, and the fact was to be 
established merely by the evidence of 
witnesses who swear they were present at it, 
there the proof would be purely oral 
evidence, and might be liable to all the 
imputations which are in these cases cast 
upon it; but where the defence is rested 
upon a written document as a release, there 
is an essential difference, for its genuine- 
ness, on the contrary, may be shown by 
many facts and circumstances very different 
from mere oral evidence; and, moreover, 
the witnesses who are to prove a written 
document cannot resort to that latitude of 
statement which affords such opportunity 
of fabrication to purely oral evidence. 

There are more means of trying the 
genuineness of a written instrument than 
there can be in disproving purely oral 
evidence. This is quite manifest, even 
upon the present occasion, for the truth of 
the transaction may, as it has been, he 
investigated by reference to the hand-writing, 
to the seal, to the stamps, the description 
of the paper, the alleged habits of him who ia 
said to have written it. 

It is now,expedient to investigate the facts 
of this case, with the view of discovering 
what is probable and what is not. It 
appears that the Maharajah Mitterjeet Sing, 
before the year 1826, 
certnin talook. Mitterjeet Sing was the 
futher of the present respondent. In this 
propefty other persons were interested. 
Ghokal Chund was the proprietor of a 
fourth share under on asserted auction-sale, 
and the present appellant purchased ‘that 
share of him. <A suit had been institated 
against Mitterjeet Sing and the other assert- 
ed proprietors before this last purchase. 
The Provincial Court of Patna set aside 
the auction-sale, and the present appellant 
intervened in that suit after that decree, 
and filed a petition of appeal to the Sudder 
Adawlut, as did Mitterjeet Sing and the 
other asserted proprietors. On April 24, 


had purchased a . 
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1832, the Court of Sudder Adawlut affirmed 


the judgment of the Court below. 

Mitterjeat Sing appears to have been a 
person of high rank and great wealth, and 
also to have enjoyed a high character for his 
integrity. Inthe suit to which we have 
adverted, some serious imputations were 
made against him, Mitterjeat Sing was 
yery deeply interested in this suit, both as 
concerned the property at stake, and the 
exoueration of his character from the charges 
preferred against him. He had, therefore, 
the strongest motives for the most effectual 
prosecution of an appeal to the ultimate 
tribunal, 

The present appellant was in a very 
different position. His share of the pro- 
perty was but small, and, if evicted from it, 
he had his remedy over against the vendor. 
He had already experienced the evils of a 
guit in two Courts, and it appears to be quite 
consistent with prudence and the ordinary 
motives by which men are actuated, that he 
should not have embarked afresh in a long 
and renewed litigation. \ 

The appellant alleges that, under these 
circumstances, Mitterjeet Sing urged him to 
become a co-appellant, go that the appeal 
might be prosecuted in the names of all 

erieved by the decrees in the Courts 
below ; and that, to induce him go to do, 
Mitterjeet Sing offered to indemnify him 
from all costs. The respondent contends 
that such alleged transaction was impro- 
bable, because Mitterjeet Sing might have 
effectually prosecuted his appeal without 
the appellant being joined in tt; and that, 
therefore, Mitterjeet Sing had no adequate 
motive for indemuifying the appellant. Now, 
it is true Mitterjeet Sing might have prose- 
cuted the appeal solely and without the name 
of the appellant ; but we are of opinion that, 
though this position is legdily true, yet that 
there was an adequate motive under the cir- 
cumstances for the anxiety of Mitterjeet 
Sing to retain the appellant as party 4o that 
appeal. We think that it was by no means 
contrary to probability that Mitterjeet Sing 
would conceive that his case would be dam- 
nified if the appellant withdrew from the 
suit; he might well suppose that his own 
case would be injuriously affected by the 
secession of a party standing, in some re- 
spects, in asimilar predicament. It may be 
true, legally speaking, that he would not be 
so, but we think that he had rational grounds 
for believing that spch would be the case ; 
indeed, we doubt whether, even in this coun- 


try, such an opinion may not have been en- 
tertained. We, therefore, think that the wish 
of Mitterjeet Sing to retain the appellant in 


the suit was rational, and his proposal 
to indemnify him probable; and we 
might further observe that Mitterjeet 


Sing must, in any case, have incurred 
the main expense .of the proceedings in 
the cause; and he might well consider 
the additional costs of the present appellant 
worth the countenance and support which he 
might derive from the continuance of his 
name in the appeal. We have, therefore, 
upon a review of all these circumstances, 
come to the conclusion—and a most impor- 
tant one it is in the view of the respondents 
themselves—that the alleged condidct of 
Mitterjeet Sing was entirely consistent with 
probability. 

The document itself is to be found at page 
89; it purports to be a letter in the hand- 
writing of Mitterjeet Sing, to be sealed with 
his seal, though pot signed. It is dated the 
15th May 1832, and the summary of the 
contents is to desire the appellant to join in 
the appeal, undertaking to indemnify him 
from the costs, and stating that he had got a 
person to execute the security bond. That 
person is said to have been a son, or a 
natural son, of Mitterjeet Sing. 

The next important question is the time 
and circumstances of its production. 

In the year 1842 the decree was pro- 
nounced by Her Majesty in Council with 
respect to the appeal which had been so 
brought. The decree of the Sudder Adaw- 
lut,. setting aside the auction-sale, was 
affirmed ; but, from the peculiar circom- 
stances of the case, each party was left to 
bear his own costs. 

This appeal had been conducted under 
the provisions of an Act of Parliament now 
repealed ; in virtue of that Statute the 
Hast India Company conducted the case, 
both’ on behalf of the appellant and respond- 
ent, and were authorized to recover tho 
costs from the parties in India, 

Mitterjeet Sing died pending the appeal ; 
and in March 1843 the Company proceeded 
against all the appellants and their repre- 
sentatives for the amount of costs they were 
liable to pay to the Company: further 
proceedings were had, and in the course of 
them, in June 1848, the document in ques- 
tion was produced, 

It has been contended on behalf of the 
respondent that the production of the letter 
at that time cannot be considered as a cir- 


130 Pricy 


THE WEEKLY 


REPORTER, Council.’ 


[Vol. IV. 





eumstance favorable to the appellant, nor 
assisting/the probability of his case ; because, 
as against the claim of the East India Com- 
pany, it would not have any operation or 
effect. Now, this agnin is legally true— 
that the guarantee of Mitterjeet Sing could 
not be a defence to the demand of the Com- 
pany, but that the present respondent, being 
one of the parties on whom the demand for 

costs waa made, and which respondent the | 
appellant contended must, by virtue of this 

instrument, ultimately defray his, the appel- 

lant’s, share of the costa ; that the appellant 
should on that occasion produce this docu- 
ment, and expect some benefit from so doing, 
appears to us the most natural and probable 
line ‘of conduct, considering the loose vo- 
-tions prevailing ‘in India as to the form 

iu which justice is administered. It is 
by no means incredible that the appellants , 
should believe that the Company would re- 

cover directly from the respondent those 

costs which he might be compelled: ulti- 

mately to pay. 

We think, then, that the production of 
this instrument came at a very natural time ; 
and so strongly are we of that opinion, 
that, had it been altogether kept back at 
that period, we should have thought that 
the non-production militated against the 
appellant. It was produced at the natural 
time, because it was the first occasion when 
there was any reason for its production, 
namely, when the demand for costs was first 
made, ` 

Then, as to the circumstances attending 
the production, it is not worth while to.con- 
sider whether the evidence taken to hand- 
writing is, or is not, admissible. To the 

“benefit of the fact that the appellant then 
offered to prove the document to be genuine, 
and of the hand-writing of Mitterjeet Sing, 
the appellant is clearly entitled. We do not 
take into consideration the opinion formed, 
or snid to be formed, by the Zillah Court, 
that the document was proved. 

In August 1847, the present suit was 
commenced, being a proceeding by the re- 
spondent, the son and heir of Mitterjeet, to 
recover from the appellant a certain amount 
of costs already paid by him, the respond- 
ent, and which he would have been entitled 
to recover if Mitterjeet had not indemnified 
the nppellant. 

The appellant pleaded in defence the do- 
cument in question, and we will now look 
to the evidence produced ; we leave out of 
our consideration all that has previously 
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passed, excepting so far as relates to the 
production of the instrument upon a pre- 
vious occasion, and we proceed to look 
at the testimony of the witnesses produced 
in the suit instituted in 1847. At page 39 
will be found the evidence of those wit- 
nesses: we need not -minutely detail the 
testimony by them given’; bat the short 
history of it is this: that Mitterjeet Sing 
having been informed that the appellant 
wonld not join in the appeal, sent Mahadeo 
Dutt to the appellant to induce him to con- 
sent to be an appellant; that the appellant 
declined to give his consent without a docu- 
ment written by Mitterjeet Sing ; that ac- 
cordingly the document was written by Mit- 
terjeet Sing and sent to the appellant. 
Spenking now of the evidence of the four 
witnesses produced to establish this state- 
ment, it has been strongly contended that, 
besides the general objection to oral evi- 
deuce, the witnesses, considering the length 
of time which has elapsed siuce the trans- 
action in question, and the period when 
they gave their testimony, have deposed 
with a minuteness of facts and circumstances 
which could not, probably, have been so 
deeply impressed upon their memories, It 
is true that they have given a very detailed 
descriptioa of the transaction in question. ; 
but were not the circumstances which then 
existed calculated to make a deep impres- 
sion on their memories? Mitterjeet Sing, 
in whose service they were and with whom 
they were connected, had been engag- 
ed in an important law-suit; he 


” 


been ultimatély defeated in that suit, and . 


that under circumstances which were very 
likely to excite strong feeling on behalf of 


Mitterjeet Sing and all his dependents. We l 


think, therefore, that though sixteen or 
seventeen years may have elapsed, the im- 
pression made of what occutred immediately 
afterwards, may have been so lasting as to 


had . 


leave a lively recollection ofthe transaction ; . 


and we must further remark that, in evidence 
so tuken, we must allow some degree of lati- 
tude for the questions put to the witnesses, 
and their answers. We do not deem it 
necessary minutely to go through that 
evidence: if it be deserving of credit at all, 
it satisfactorily establishes that the document 
in question was written by Mitterjeet Sing. 
There are various reasons which induce us 
to think that it was credible; we see no 
reason to suppose, looking at the whole 


history of the transaction, that it was / 
improbable that Mahadeo should have been | 
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sent to the appellant for the purpose of ob- 
taining his consent to join in the appeal, nor 
that the appellant should decline unless he 
was indemnified from the costs. The wit- 
nesses further depose to the petsons who were 
present at the writiug of this document ; not 
one of them has been produced to contradict 
any part of their’ statement, either as to the 
toterview with the appollant, or with respect 
to the making of the document itself: their 
testimony is wholly and altogether uncon- 
tradicted ; and yet, if uutrae,. there seems to 
be a fair opportunity of proving the falsehood 
of their evidence. 

Some discussion has arisen with respect 
to the non-production of Muhadeo, and it 
has been said, perhaps not untruly, that 
Mahadeo was more properly the witness of 
the appellant. Now, conceding all possible 
weight to that argument, and presuming, 
which we must say is contrary to all ex- 
perience in Indian cases, thet suitors in those 
Courts had any knowledge who was the 
proper witness of plantiff or defendant, yet 
what does it come to? If there was insuffi- 
cient evidence on the part of the appellant 
to establish a prima facie case, that argument 
might be ueed with advantage ; but if their 
evidence was sufficient for such a purpose, 
then it cannot be said that it was indis- 
pensably necessary for them to produce 
further testimony; and this is perfectly 


' clear, that, if Mahadeo were alive and capa- 


ble of being produced, and would have 
contradicted the evidence of the appellant’ s 
witnesses, he might, as far as appears, have 
been produced on behalf of the respondents.’ 
Other attempts have been made, and very 
properly made, to discredit the testimony of 
the appellant’s witnesses. It has been snid, 
and it appears to have been the opinion of 
persons conversant with the usages and 
habits of individuals in the high rank of 
Mitterjeet Sing, that they would not write 


with their own hand any document of this 


description, “We give due weight “to the 
strength of this objection, confirmed as it ia 
by the opinion of two of the Judges of the 
Sudder Adawlut; but we feel ourselves also 
bound to look to the evidence in the cause, 
and the probability of deviation from this 
rule under the particular circumstances of 
the case. We have distinct and uncontro- 
verted evidence that Mitterjeet Sing was in 
the habit of writing with his own hand: it 
may be true that there is no accurate de- 
scription of the species of documents he so 
‘wrote, but one of the witnesses brought 
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with him an abundance of papers said 
to be in his hand-writing, and no demand was 
made for their production ; and further, we 
think that the nature of the transaction 
itself, especially if the evidence as to what 
passed with the appellant be true, renders 
it’ extremely probable that, in order to 
comply with the requisition of the appellant, 
Mitterjeet Sing would, according to that 
requisition, have given him a letter in his 
own hand-writing, and that, even though it 
might not be his usual habit so to do. « 

With respect to the letter having been 
written upon stamped paper, it seems to us 
extremely difficult to attribute any great im- 
portance to this fact either the one way or 
the othar ; it depends so much upon what we 
cannot by possibility ascertain, namely, what 
passed in the mind of Mitterjeet Sing 
upon that occasion. It is very reasonable to 
suppose that he wished the document to be 
effectual, and that he conceived, in order to 
render itso, that it must be written upon 
stamped paper. We cannotattribute to him, 
or to any persons in his situstion, any very 
precise knowledge of the St#mp Laws of 
India ; assuming him to be an honest man— 
and such was his character—he would seek 
to render the document effectual. 

With respect to the stamp itself, it appears 
to have been the proper stamp which would 
have been affixed in the year 1832, the date 
of the letter. It is said that such a stamp, 
even in 1848, might have been fraudulently 
affixed; it is unnecessary to deny the truth 
of that proposition ; but we cannot presume 
fraud. All that is necessary to be said upon 
this point ie that, however little weight may 
be attributed to the stamp in favor of the 
appellants, it is perfectly clear that the im- 
pression of the proper’stamp does not tend 
in the slightest degree to impair the validity 
of the instrument. 

We do not think it necessary to enter into 
any disquisition as to the seal, for nothing 
important arises thereon; and, as to the 
absence of a signature, itis abundantly clear 
that a signature might have been forged with 
as much ease, or even more easily than the 
document itself. 

The case came on for hearing before the 
Civil Court of Behar in May 1849; and 
the Judge of that Court, being a native, and 
the Principal Sudder Ameen, pronounced a 
decree in favor of the appellant, thereby 
declaring that the document was a genuine 
instrument. Upon appeal to the Sudder 
Adawlut, the Jndges of that Court differed 
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in opinion ; the cause was heard, August 
1851, and two of those Judges were of opi- 
nion that the decree of the Inferior Court 
-ought to be reversed—the other Judge ex- 
‘pressed a different opinion, aud in affirmance 
-of the decree of the Court below. 

In the preceding observations we have dis- 
‘cussed, as we believe, all the important 
‘reasons assigned by the majority of Judges 
in support of their decree. We are very 
sensible how great a weight ought justly to 
be attributed to the opinion of gentlemen so 
much more conversant with the habits and 
usages of natives than ourselves ; but we 
are not, upon the present occasion, placed in 
ithe painful predicament. of opposing our own 
pinion solely against the judgment of those 
eho are conversant with India, for we have 
to pay due deference also to the judgment of 
the Zillah Court, and the opinion of the 
dissentient Judge : however this may be, we 
are bound to look, with due allowance to the 
practical knowledge of the Courts in India, 
to the merits of the case, and to the evidence 
produced. Then, how does this case stand ? 
We have already expressed our opinion that 
the whole of the transaction is perfectly 
consistent with probability ; and in support 
of the genuinenass of the document relied 
on, is the evidence of witnesses against 
whose veracity no solid objection has been 
raised, beyond the general observation that 
oral evidence in India is untrustworthy. 
This evidence is wholly uncontradicted, and 
yet, surely, if capable of contradiction, some 
evidence might have been adduced to im- 
peach its credibility—some evidence either 
to show that the facts did not take place as 
stated, or to throw a doubt upon the testi- 
mony as to the handwriting. We have no 
guch evidence; we must, therefore, neces- 
sarily come to the conclusion that the 
genuineness of the document is established. 
It would, indeed, be most dangerous to say 
that, where the probabilities are in favor of 
the transaction, we should conclude against 
it solely because of the general fallibility of 
native evidence: such an argument would 
go to an extent which can never be main- 
tained in this or any other Court, for it 
would tend to establish a rule that all oral 
evidence must be discarded ; and it is most 
manifest that, however fallible such evidence 
may be, however carefully to be watched, 
justice never can be administered in the most 
important causes, without recourse to it. 
We shall therefore feel it our duty humbly 
to advise Her Majesty to reverse the decree 


of the Court of Sudder Adawlut, and affirm 
that of the Zillah Court. 

Mr, Wigram, in anticipatiou of the proba- 
bility of such advice proceeding from us, has 
urged that the respondents ought not to be 
rendered liable to the costs of many docu- 
ments which he alleges have been impro- 
perly introduced on the part of the appel- 
lants. ‘Those documents, however, formed 
part of the proceedings in the Court below, 
and however unnecessary they may now 
appear to the just decision of this cause, we 
cannot undertake to say that they were 
wantonly or unjustiflably introduced into 
the Courts below. It is unfortunately too 
much the habit of those Courts to receive 
documents, without that just discrimination 
which would prevail were the rules of 
evidence known and established; but their 
Lordships are of opinion that they cannot, in 
these cases, take upon themselves to deter- 
mine what ought, or ought not, to have been 
received in the Courts in Indian; they may 
lament the great latitude with which docu- 
mentary evidence is received, but it would 
be contrary to justice, in any particular case, 
to visit upon an individual penal conse- 
quences, because the administration of justice 
was not more strictly conducted with refer- 
ence to the admission of evidence ; and 
grievous, indeed, will be the task, and vain 
will be the attempt, of endeavoring to dis- 


criminate in these cases what was the precise | 


course the Courts of primary jurisdiction 
ought to have pursued. For these reasons 
we are of opinion that the ordinary rule 
must be adhered to, and that we must humbly 
advise Her Majesty to reverse the decree of 
the Sudder Adawlut with costs. 


The 25th February 1858. 
Present : 
Lord Justico Knight Bruce, the Chancellor 


of the Duchy of Cornwall, Sir E. Ryan, 
and Lord Justice Turner. 


Rajah of Ramuuggur—Hindoo Law— 
Inberitance—Maintenance—TIlegi- 
timate son of a Shatri. 


On Appeal from the Sudder Dewanny 
Adawlut of Agra. 


Chuoturya Run Murdun Syn, 
versus 
Sahub Purluhad Syn. 


Herv that the appellant had failed to establish the 
alleged marriage of his father with his mother, and 
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that consequently his claim as a legitimate son of the 
late Rajah of nuggur could not be sustained ; 
that he was not entitled to inheritance as the illegiti- 
mate son of the Rajah, because his father, who was a 
Rajpoot, was a Khatm or ons of the three regenerate or 
twice born races whose illegitimate sons could not 
inherit ; but that he was entitled to maintenance out 
of his father’s estate 

In June 1882, Rajah Tej Purtab Syn 
died, in undisputed possession of the raj and 
zemindary of Ramnuggur, in the Zillah of 
Sarun, the right to which raj and zeminda- 
ry is the subject-matter of this appeal. He 
jeft surviving him three widows, and an only 
brother of the half-blood, Rajah Umur Pur- 
tab Syn. A dispute arose between Telotman 
Dabee, his eldest surviving widow, and his 
brother, as to who should succeed to the raj- 
dom and estates; but this was ultimately 
compromised, and Telotman Dabee relin- 
quished her claim in consideration of a 
certain revenue secured to her for her life. 
Rajah Umur Portab Syn continued in pos- 
session of the raj and estates until his death 
in November 1834. Upon his death, Lutch- 
mee Dabee, his widow, obtained possession 

-of the property, and a wirasutnamah was 
filed in her name on the 5th of December 
following, stating that she was in possession, 
and claiming for her, os sole heir to the 
decensed. After the usual proclamations, 
the Government Collector entered her name 
in the books of record as the heir and sole 
proprietor of the raj and zemindary. Sub- 
sequently claims were set up to the property 
by Telotman Dabee, by Oodey Purtab Syn, 
and by the present appellant, and also by the 
respondent, i 

Two suits were commenced : onein Au- 
gust 1835, by Oodey Pvrtab Syn, against the 
widows of Rajah Tej Purtab Syh, and Lutch- 
mee Dabee, the widow of Umur Syn, in 
which he claimed as heir from a common 
ancestor of the deceased Rajah and himself— 
one Mukoond Syn. The plaint in this suit 
is not set out in the transciipt, and it is not 
clear whether the appellant was orignally a 
party, or became so by a supplementary 
petition (see pages 45, 247) ; but in the plaint 
he is stated to be the son of a slave-girl. 

The other suit was commenced on the th 
of May 1886, by the respondent on behalf 
of his son Futeh Buhadoor Syn, an infant, 
against the widows of Rajah Tej Purtab Syn, 
Lutchmee Dabee, and Oodey Purtab Syn ; 
and by order of Court of March 1838, the 
appellant was also made a defendant. This 
suit was founded on an azut.Puttur, alleged 
to have been executed by Umur Purtab Syn, 
empowering Lutchmee Dabee and his bro- 
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ther’s widows to bestow the guddee of the 
rajdom on the respondent's son, 


These suits came on for hearing together 
befote the Principal Sudder Ameen at Sarun, 
on the 7th of May 1889, and were dismissed 
with costs. The grounds ou which the first 
suit was dismissed are stated (at page 36) in 
these words: “That, although Chuoturya Run 
Murdun Syn was the son of Umur Purtab 
Syn, yet whether he not being born of n 
woman of equal caste was entitled to the 
rajdom during the life of Ranee Umur’ Raj 
Lutchmee Dabee, was a question, the invest- 
igation of which did not become necessary 
in this case, because there existed no dispute 
or disagreement between Ranee Umur Raj 
Lutchmee Dabee and Run Murdun Syn ; 
but whether Run Murdun Syn was entitled 
to the rajdom or not, while Umur Raj 
Lutehmee Dabee lived, plaintiff had no right 
to the rajdom whatever on the score of rela- 
tionship, the zemindary being a separate one 
altogether.” In the suit of the respondent 
it was held that, as the claim rested solely 
on the fazut Puttur, which was found not 
to be a genuine instrument, it was not neces- 
sary to go into the {natter of relationship. 


From these decisions, Oodey and the 
present respondent, on behalf of his infant 
son, appealed to the Sudder Dewanny Adaw- 
lut, on the 24th of July 1840. After the 
appeal, and before any further proceedings, 
Ranee Umur Lutchmee Dabee died; upon 
which the present appellant and the respond- 
ent, as father and guardian of Futeh Buha- 
door, presented to the Sudder Court separate 
petitions, in which they set forth their 
respective claims to be considered as heirs to 
the deceased Ranee. Mr. Reed, the Judge 
before whom these petitions came, directed 
the Principal Sudder Ameen of the Zillah of 
Sarun to receive proof of their claims ns heir 
to the deceased. In the meantime the 
estate was attached by the Collector under 
order of the Judge, and placed under a Mann- 
ger, and a proclamation issued for the attend- 
ance of heirs. QOodey, the respondent, in 
his charaeter of father and guardian, tho 
surviving widow of Rajah Tej Purtab Syn, 
and the appellant, attended to prove their 
respective claims. On the 7thof November 
1840, the papers relating to proof of succes- 
sion were brought before Mr. Reed, and in 
an order made by him of this date, he states 
that, as from the decision of the 7th of May 
1889 it appears that Run Murdun Syn is the 
son of Rajah Umur Partab Syn. but by a 
woman of unequal rank, it has, therefore, 
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become imperative on him, before going into 

the merits of the case, to require n bywasta 

(law opinion) from the Pundit of the Court, ; 
on the point whether among Hindoos a,son 

by a woman of unequal rauk, while lineal 

relations are forthcoming, will be entitled to 

inherit the estate of his deceused father, and , 
the Pundit is accordingly ordered to give his: 
opinion on the point. In January 1841, the | 
bywasta or opinion of the Pundit is filed; it 

states, “‘ that among Hindoos of the Rajpoot 

caste, a Sou who is not born from a woman of 

equal rank and caste can be reckoned as son, 

and will be entitled to the estate of his deceas- 

ed father, a near relative of lineal descent liv- 

ing notwithstanding, because a Rajpoot is of 

the SGdra caste, and a*son born to an indivi- 

dual of a Sádra caste, even from the womb of 
n slave, &c., is reckoned his son by the 

Shaster laws, and is entitled to succeed to 

his father’s estate, a near relation of lineal 

descent living notwithstanding ;” and he niso 

states that if there be uo legitimate offspring, 

that is to sny, no issue from a married 

woman, in such a case the illegitimate son of 
an unmarried .Sadra woman will be entitled 

to the whole of hia futher’s estate. 


This bywasta was brought before Mr. 
Reed on the 5th of February following, and 
he then proceeded with the further hearing 
of the cause, and he was of opinion that, 


although this bywasta of the Pundit was in | Pe 


favor of Run Murdun, yet that, considering 
the claims of the parties, it was inexpedient 
to dispose of the cuse summarily without 
going into its full merits, and he ordered | 
that both cases should be tried together, and 
that all the objecting parties and claimants 
should be at liberty to come forward, and | 
that the name of the party whose claim 
should be found good, should be entered in 
lieu of the name of the deceased widow. 


On the 23rd of May 1842, these proceed- 
ings before Mr. Reed, and all the other 
papers in these suits, were, by an order of 
the Oourt, brought before a Full Bench, and 
the Judges recorded their opinion in these 
terms :— 

“ Woe perfectly ngree in the opinion pro- 
nounced by the Principal Sudder Ameen in 
regard to the validity of the Jjazut Puttur 
But as enquiry into the agnatic descent of 
the appellants in both cases, and the objec- 
tions made by Chuoturya Run Murdun, and 
his marriage in a Rajpoot family, has been 
neglected by the Principal Sudder Ameen, 
we return the decisions of the Principal Bud- 
det Ameen, dated 7th of May 1839, as 
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incomplete ; and, under Clause-2 Section 2 
of Regulation IX of 1831, order that the 
papers be sent back to the Principal Sudder 
Ameen of Sarun, accompanied with a pre- 
cept with this order, that he restore both the 
cases to their former No. ; and as regards 
this case, he should enquire whether the 
marriage of Chuoturya Run Murdun Syn, 
who declares himself to be the son of Umur. 
Purtab Syn, nnd whose marriage by the papers 
uppeacs tohave tuken place in the village of 
Bel Ghat, in Zillah Ghomkhpoor, and in the 
family of Hindoo Sahee, of the Rajpoot 
caste, had actually taken place in a Rajpoot 
family, and whether he eats and drinks with 
them or not; and whether the marriage of 
Rajah Umur Purtab Syna with Lutchmee 
Dya Dabee, the mother of Chuoturya Run 
Murdun, was solemnized according to the 
custom and practice of the family or not ; 
and afier requiring and obtaining from Sahub 
Purhulad Syn, father and guardian of Futteh 
Bahadoor Singh, the plaintiff 1a case No. 80 
of 1846, a petition iu regard to his agnatic 
descent, and a genenloyicenl table aud doca- 
mentary proof, and witnesses from both | 
pnrties, to try and decide the two cnses as 
may be most consistent with justice and 
equity, as regards the heirship of Run Mui- ° 
dun to the estate of his father Rajah Umar, 
Purtab Syn, und the relationship of the 
ties according to the genealogical table 
given in by both.” 


In November 1842 the respondent filed a 
supplementary petition, setting forth his 
genealogy, and claiming in his own right as 
the next male heir of Purtab Syn. 


In February 1845 the Sudder Ameen gave 
judgment on the re-trial of theso causes, and 
held the respondent to be the nenrest next 


| of kiu to the deceased Rajah Umar ; that 


Oodey Purtab Syn, being only remotely re- 
lated, had not established his claim ; that 
the marriage of Umur with Lutclimee Dya 
Dabee Was not proved ; that the appellant, 
as the illegitimate sonof Umur, was entitled 
to mainteuance. 

Against this decision, Run Murdun, in 
April 1845, appealed; and on the 9th of 
April 1846, the Sudder dismissed the ap- 
peal, affirming the decree of the Zillah Court 
in all respects, except as to the allowance of 
maintenance to Run Murdan. This part of 
the decree was reversed— 

From the decree of the, Sudder, the present 
appeal comes before their Lordships, and .the 
appellant objects to the’ decree. 
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* The 16th December 1865. 
Present: 


F. B. Kemp and W. S. Seton- 
Karr, Judges. 


Mortgage (usufructuary)—Account— 
Huk Ajiri. 
Case No. }837 of 1865. 

Special Appeal from a decision passed by 

` the Judge of Patna, dated the 26th April 
1865, affirming a decision passed by the 
Sudder Ameen of that District, dated 
the 30th January 1865. 


Shaikh Hyder Buksh (Plaintif) Appellant, 


The Hon’ble 


versus 
Hossein Baksh and others (Defendants) 
Respondents. 
Messrs. R. E. Twidale and C. Gregory for 
Appellant, 


Baboos Dwarkanath Mitter and Chunder 
Madhvb Ghose for Respondents. 

Where a deed is essentially in the nature of an 
vsufructuary mortgage, the reservation of Huk Ajiri 
to the propiietor,.and any other arrangment between 
him and his lessee, cannot alter the essential charac- 
ter of the deed, or relieve the mortgages from the 
hability of rendering an account. 

THis isa case which has been forcibly 
argued-before us, and of which the circum- 
stances are somewhat peculiar. We give a 
brief sketch of the suit as tried in both the 
Lower Courts. 

The platatiff, Hyder Buksh, sued to re- 
cover possession of a share of nineteen dams 
in a certain mouzah and a chuck, and to 
cancel two leases, one a f#ur-i-peshgee, 
dated the 4th of Aghrain 1238 (November 
1830), and the other a simple lease of the 
28th of Jyet 1256. There were two sets of 
defendants in the case. The plaintiff's plea 
was that the simple lease had expired, and 
that the zur-i-peshgee had* been paid off. 
The plaintiff also sued for his declaration 
of title to the nineteen dams sbare by in- 
heritance. Hossein Buksh, one defendant, 
denied that the advance on the zur-i-peshgee 
had been paid off by the usufruct. The 
other defendants repudiated the claim to 
nineteen dams. 

The first Court decreed the plaintiff's 
right to possession of ten dams, and not of 
nineteen, on_re-payment of the zur-i-peshgee 
bonus of 500 rupees, but refused him a claim 
of 3 rupees yearly termed Huk Ajiri which 
the Court said was cognizable in the Revenue 
Court, being in the nature of ront, and was, 
besides, barred by limitation. 
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Both, parties appealed to the Judge: the 
plaintiff to get his nineteen dams as well as 
his Huk Ajiri, and the defendant nagninst 
even so much as ten dams being decreed to 
the plaintiff. The defendant’s appeal on 
this point was dismissed, and there is an 
end of this part of the case as well as of two 
bends which the ‘Courts considered not 
proved. 

There remain, however, two points legiti; 
mately arising out of the decision as 
follows :— 

Isé. The reason given by the Judge fy li- 
miting the plaintiffs share to ten dams, is that 
the plaintiff's father, in the deed of 1830, 
stated that he leased one-half anna out of 
8 annas, and that this statement fixeg his 
share.: Plaintiff's father, it appears, died in 
1850 or 1257, and it is contended for the 
plaintiff, special appellant, that his father’s 
share may have increased since 1830, when 
he made the statement alluded to, by death of 
other members. Some defendants, it is 
urged, admit the plaintiff's title to a grenter 
share, and we are reminded that the state- 
ment in the deed of 1830 cannot fix the share 
with absolute certainty, or prevent the plaint- 
iff from showing that his father. before his 
decease, acquired a greater share. We 
think there is reason in this contention 
which is but faintly met by the special re- 
spondent, and we have no doubt that the 
case must be remanded to the Judge to con- 
sider whether ony evidence on the record 
shews the father’s share to have increased 
between 1830 and 1850, or 1288 and 1257. 

2ndly. The question of the Huk Ajiri. 
This point arises iu the following manner : 
75 rupees was the usufruct of the zur-i- 
peshgee, of which 60 rupees were to pay 
the interest on the bonus, 12 rupes wera 
the Government revenue, equal to 72 rupees ; 
nnd the remaining 3 rupees constituted this 
Huk Ajirs, whatever the term may mean. 

Both the Lower Courts agree in treating 
this sum as rent, and in not taking it into 
account ; and the Judge relies on a case 
from the Sudder Dewany Adawlut decisions, 
page 204, for 1850. 


The plaintiff contends that he has a right 
under the law of usufructuary mortgage to 
an account from the defendant, and that the 
latter cannot avoid the obligation of render- 
ing the same ; and that Huk Ajiri is more 
in the light of malikana or ackuowledgment 
of the proprietor’s right than of annual rent. 
It is also urged that the annual payment of 
this ‘sum was never demanded from the 
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defendant out of consideration for him, and 
to enable him to pay off his debt thereby. 

We are quite clear that, if this sum is to 
be considered as rent, the plaintiff i is out of 
time. 

But, on the whole, we have come to the 
conclusion that the said sum cannot be con- 
sidered as rent. We have referred to the 
cage quoted by the Judge, but we find that 
there the sam in dispute was clearly men- 
tioned in the deed as rent, and that there 
could be no dispute as to the precise mean- 
ing of the term. 

Every other decision would be in favor of 
allowing an account to be taken by the 
mortgagor and of compelling the defendant 
to give one. The deed being essentially in 
the nature of a mortgage, the reservation 
of luk Ajtrito the proprietor, and any 
other arrangement between him and his 
Jessee, cannot alter the essential character of 
the deed, and eannot relieve the defendant 
from the liability to which all persons in 
his circumstances are exposed. 


_ We, therefore, remand the case on this 
ground also, and desire that the J udge will 
gall for an account and finally decide both 
points referred to him with reference to our 
remarks as above. 


The 20th Deomber 1865. 
Present: 


The Hon’ble C. B. Trevor and G. Campbell, 
Judges. 


Res judicata— Limitation. 
Case No. 2618 of 1865. 
Special Appeal from a decision passed by 
the Additional Judge of Jesssore, dated 
the 8th July 1865, reversing a decision 


passed by the Principal Suddéer Ameen 
of that District, dated the 8ih July 1864. 


Muddun Mohun Chunder Chowdhry and 
others (Defendants) Appellants, 


ae wTersus, 


Brindabun Chander Sirear Chowdhry and 
others (Plaintiffs) Respondents. 


_ Baboo Anund Chunder Ghosal for- 
l SA PPoNuAt, ' 
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Baboos Tarucknath Sein, Mohendro Tal 
Shome, and Umbica Churn Banerjee for 
Respondents. 


A former judgment which, after deciding the 
issues both of limitation and right in favor of the. 
plaintiff, non-suited him, is not conclusive in a sub- 
sequent suit as regards limitation. 


Tis case has been very much confused 
owning to the singular conduct of a former 
Principal Sudder Ameen who, (on appeal) 
after hearing a suit for the property now 
in dispute, seems to have decided the issues 
both of limitation and right in favor of 
plaintiff, yet went on to non-suit him on a 
most frivolous and ridiculous ground. Plaint- 
if did not appenl, but acquiesced and brought 
a fresh suit. Defendant appeeled specially, 
thinking the judgment, as regards limitation, 
injurious to him, but his appeal wns dis- 
allowed ; it being observed that plaintiff who 
might have appealed, did not do go, and that 
a fresh suit was already pending. That fresh 
suit is the present, and in it the Judge, 
while expressing an opinion in plaintiffs 
favor on the merits, with respect to limita- 
tion trenta the former decision as conclusive. 
We think this latter view wrong. No doubt, 
the case ought to have been decided on the 
former occasion ; but ns it was suffered to be 
re-opened by a fresh suit, we do not see for 
what purpose it could be so re-opened except 
to try the questions already put in issue but 
overpassed by a non-suit, We must consider 
the former proceedings ending in non-suit 
as of no effect, and, therefore, direct the 
Judge to detide the question of limitation 
himself. If that is found in favor of plaint- 
iff, the order on the merits will stand. 

í 


k 


The 24st December 1865. 


Present : 


The Won’ble H. V. Bayley and E. Jackson, 
Judges. 


Sharers—Acts of majority not bind- 
ing on the others. 


Case No. 2095 of 1865. 


Special Appeal from a decision passed by 
the Second Principal Sudder Ameen of 
Hooghly, dated the 17th April 1865, 
reversing a decision passed by the Moon- 
siff of that District; dated the aor duly 
1864. 


1865.]> Goir ~ 


. Kartick Surdar (Plaintiff) Appellant, 
l versus 


Neerunjun Julesa and others (Defendants) 
Respondents. 

Baboo Mohinee Mohun Roy for Appellant. 

Baboo Gopal Lal Mutter for Respondents. 

The acts of the majority ot sharers are not binding 
on the other sharers as to their own share of the 
property. 

Tug plaintiff sued to recover possession 
of 2 aunas 5 guodas of a tank, and the value 
of his share of the fish of that tank, which 
the defendants had withheld from him. 
The fıat Court decreed the claim, holding 
that the plaintiff held a lease from the 2 
aunas 5 gundas proprietors of the tank, and 
was entitled to participate in the fish canght 
in the tank to the extent of that share. The 
Principal Sudder Ameen on appeal has re- 
versed that decision and dismissed the suit, 
because he finds that the tank is held in joint 
possession by all the sharers, and that it hag 
always beeu the custom for thesharers to 
lease the whole tatik jointly; ad the Prin- 
cipal Sudder Ameen adds that the aots of 
the majority are binding on the other sharers. 
This ig objected to on special appeal, and 
we think that the Principal Sudder Ameen 
is clearly in error, There is no dispute as 
to the share of the parties from whom the 
plaintiff holds his lease ; and whatever may 
have been the former custom as to the mode 
in which the plaintiff’s lessora asserted their 


‘rights, the plaintiffs lessors are not bound 


to continue that custom. ‘The acts of the 
majority do notin any way by aw bind the 


. plarotiff’s lessora as to their own share of 


> the property. - 


t 


‘The Principal Sudder Ame@en’s decision 
is reversed, and that of the first Court con- 
firmed. ‘The costs of this lugation will be 
puid by the defendants. : 





The 21st December 1865. 
Present: 


| The Hon’ble H. V. Bayley and E. Jackson, 


Judges. 


Limitation (Mode of computing—un- 
der Clause 6 Section Ll Act XIV of 
* 1859). 


‘ 


Case No 2605 of 1866. 


Special Appeal from a decision passed by 
the Additonal Judge of Jessore, dated 


` the Gih July 1866, affirming a decision | 
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passed by the Principal Sudder Ameen. 
of that District, dated the 20th June 1864. 


Rumonee Soonduree Dossia and others 
(Plaintiffs) Appellants, 


DETEUS 


Punchanun Bose and others (Defendantg) 
Respondents, 


Baboos Mohendro Lal Shome and Kishen 
Succa Mookerjee for Appellants. 


No. one for Respondents. 


In computing the period of limitation under Clause 
6 Section 1 Act XIV of ‘1859, the day on which tha 
award was passed shonld he excluded. 


We think that the Judge ia in error in 
computing the period of limitation under 
Clause 6 Section 1 Act XIV of 1859 to 
include ‘the day on which the award was 
passed within the ‘three years allowed by 
the law for the institution of the suit to set 
aside the award. That day should be ex- 
cluded from the computation. It. follows 
that the suitis within tine ; and the Judge’s 
decision being reversed, the case is remand- 
ed for trial on the merits. Costs of this 
appeal to follow the final judgment. 


\ 


a oa a 


The 21st December 1885. 
Present: 


The Hon’ble F. B. Kemp and W. S. Seton- 
Karr, Judges. 


Jurisdiction (of Civil Court)—Snuit 
for declaration of title under Mou- 


rosee lease. . 


Case No. 2817 of 1865. 


Special Appeal from a decision passed by 
the Officiating Second Principal Sudder 
Ameen of the 24-Pergunnahs, dated 
the 30th May 1865, affirming a deci- 
sion passed by the Moonsiff of Busseer- 

haut, dated the 22nd November 1864. 


106 Civil 


an menmam 


Bishambhur Boil (Defendant) Appellant, 


— ~e 





versus 
Okoor Pandey (Plaintiff) Respondent. 
Baboo Motee Lal Mookerjee for Appellant. 
No one for Respondent. 


-A guit for declaration of title under a motroses 
lease is cognizable by the Civil Court, and not by the 
Collector. 


Tårs is not a suit for ejectment brought 
by a tenant ogainst the party entitled to 
receive the rent, bata suit for declaration 
of title under a mourosee lerse. Such a 
guit is* clearly cognizable by the Civil Court, 
and not by the Collector. 


The suit was brought by one of two bro- 
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withdrew from his intervention. The minor 
then came forward in person, and the Judge, 
on his intervention, dismissed the plaintiff's 
claim. This special appeal was preferred 
on the point that the Judge was in error to 
allow of any intervention by a minor. We 
think the Judge was in error. It is said 
that the Judge held that he was of age, 
but we think it is quite clear that the Judge 
came to no such opinion. The Judge should 
have, as the minor requested, put off the 
case for a time to allow the minor to be 
represented by a new guardian or by some 
friend. It is said that the minor's new 
guardian is now rendy to carry on the suit. ` 

We reverse the Judge’s decision, and re- 
mand the case in order that the minor may 
be allowed to be heard through his guardian, 
und the cese re-determined. 

Costs of this appeal to follow the final 


thers said to be joint tenants, If any dis- | judgment. 


pute arise as to the extent of the shares of 
the two brothers, that is a matter between 
them, and one with which the special appel- 
lant can have no concern. 


The 21st December 1865, 
Present: 
The Hon’ble H. Y. Bayley and E. Jackson, 
Judges. 
Minor (Intervention by), 


Case No. 357 of 1865. 


Application for Review of Judgment passed 
by Justices Bayley and Jackson, on 
lOth July 1865, in Special Appeal No. 
985 of 1865, 


Bama Soonduree Dabee (Plaintiff) 
Petitioner, 
versus 


Greesh Chunder Banerjee (Defendant) 
Opposite par ty. 


Baboo Kishen Kishore Ghose for Petitioner, 


Baboos Bhowanee Churn Dutt and Kalee 
Mohun Doss for Opposite party. 


An intervention by a minor, and not through his 
guardian or come friend, is not allowable. 


Wer admit this review nnd proceed to 
re-determine this appeal. The suit was for 
a kubooleut. A third party, the guardian 
of a minor, intervened and subsequently 





The 22nd December 1865. 
Present: 


The Hou'ble L. S. Jackson and J. B. Phear, 
Judges. 


Special Appeal—Judgment of Lower 
Appellate Gourt. 


Case No, 2548 of 1865. 


Special Appeal from a decision passed by 
Mr. M. Beaufort, Additional Judge of 
Dacca, dated the 12th July 1865, revers- 
tng a decision passed by the Principal 
Sudder Ameen of thot District, dated 
the 28d December 1864. 


Luckhee Monee Dossia and others (Plaintiffs) 
Appellants, 


versus 


Rajkishore Paul and others ( Defendants) 
Respondents. 


Mr. J. S. Rochfort for Appellants. 


Baboos Romesh Chunder Mittrr and 
Chutiler Madhub Ghose for Respondents. 
The omission of a Lower Appellate Court to give 

its reasons for believing witnesses disbelieved by the 

first Court, does not constitute a ground of special 
appeal. 

Ir is objected that the judgment of the 
Lower Appellate Court is not satisfac- 
tory, but the Judge has omitted to give 
his reasons for believing the five witnesses 
whom the first Court disbelieved. We do 
not think that this circumstance constitutes 
aground of special appeal. We, therefore, 
dismiss this appeal with costs, 
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The 21st December I865. 


Present: 
The Hon’ble H. V. Bayley and E. Jackson, 
: Judges. 


Suit for possession of land and 
opening of Water-course—Znference 
of assent to closing of Water-course 
—Limitation. 


Case No, 2607 of 1865. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Dacca, 
dated the 18th July 1865, affirming a 
decision passed by the Moonsiff of 
Naraingunge, dated the 27th January 
1865. 


Oodoyessurea and others (Plaintiffs) 
Appellants, 


VETSUS 


Haro Kishore Dutt and others (Defendants) 
Respondents. 


Baboos Unnoda Pershad Banerjee, Chunder 
Madhub Ghose, and Kishen Dyal Roy 
for Appellants. 


‘Baboos Romesh Chunder Mitter, Kalee 
Mohun Doss, and Otool Chunder Mookerjee 
for Respondents. 


Suit for recovery of posession of land and for 
opening a water-course through it alleged to have 
been stopped by the defendant, The plaintiti’s title 
to the land being established, his suit ought not to be 
dismi-sed on a mere :nierence of his assent to the 
defendant’s acts, 

Sach a suit held to be “ for an interest in immoveable 
property,” and therefore, subject to the limitation 
prescribed by Clause 12 Secuon 1 Act XIV of 1859. 


PLAINTIFF in this ease sued for possession 
of land (2 sides of a tauk) on the allegation 
that defendants had dispossessed him, and 
raized some high land on them. Plaintiff 
also prayed for the opening of a water- 
course through that land, as plaintiff’s pro- 
petty, which, he alleged, defendant had 
stopped. 

Defendant claimed the land as his by 
right of proprietorship. 

Both the Lower Courts have held that 
limitation does not bar the suit. The 
Lower Appellate Courts has also distinctly 
held in so many words that it finds “ the 
plaintiff’s title established,” and the first 


Court came to the same conclusion ; but |. 


both Courts have held that the lands in 
suit were close to plaintiff's own, and he 
did not object to defendant’s sets; and that 
consequently he must be presumed to have 
ossented, and that thereforehis claim must be 
disallowed. Both Courts below dismissed 
plaintiff’s suit accordingly. 

Plaintiff now appeals specially, urging 
that, when the Lower Appellate Court found 
his title-established, it could not legully dis- 
miss his suit on an inference of his assent. 
We think this objection valid. 


At this stage, respondent’s pleader object- 
ed under Section 348 of Act VIII of 1859. 


Firstly, That, as to the claim to have 
the water-course opened, Clause 16 of Section 
lof Act XIV of 1859 barred the plaintiff's 
suit. We do not think this plea tenable. 
The suit was for possession of land, plaint- 
iff’s property, and also to open a water-course, 
also plaintiff's property, and intersecting 
the same land ; and, iu fact, the suit was “for 
an interest”? in the land, that is in the 
‘‘immoveable propeity.”” Under Clause 12 
of Section 1 of the Act, therefore, limitation 
would not bar the suit as*to the water- 
course. 


2ndly. That the onus of proof was wrong- 
ly put on defendant by the first Court, and 
the second adopted its error. Ou this, we 
consider that the firat Court went into the 
evidence of both parties, and on a considara- 
tion of that adduced by each party, and of 
all the facts of the case, gave its decision, 
which was followed by the Lower Appellate 
Court. 


In this view, we decree this special ap- 
peal with costs. 





The 22nd December 1865. 
Present: 


The Hon’ble W Morgan and Shumboonath 
Pundit, Judges. 


Foreign Judgments—Res judicata— 
Limitation. 


Case No. 2511 of 1865. 


Special Appeal from a decision passed by 
Moulvie Nazrooddeen Mahomed, Prin- 
cipal Sudder Ameen of Hooghly, dated 
the Tth June 1865, reversing a decision 
passed by Moulvie Sadut Hossein, 
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Sudder Ameen of that District, dated | of the preceedings in the Foreign Court or 


' the 6th January 1865. 


Boloram Gooy and others (Plaintiffs) 
Appellants, 


versus 
Kumeenes Dossee (Defendant) Respondent. 


Babons Chunder Madhub Ghose and 
Lucky Churn Bose for Appellants, 


Mr. R. E. Twidale for Respondent. 


The remedy by sult ina Foreign Court continues 
open for the period prescribed by the Law of that 
‘Conrt without reference to our own Law of Limitation 


of Suits. 


A Foreign judgment is conclusive as between the | 


tues when 1b cannot be questioned upon the groand 
of fraud or want of jurisdiction, or that it was unduly 


obtuived, 
Penod of limitation for asulf on a Foreign jadg- 


meat. 


Tae plaintiffs, who appeal specially to this 
Court from the decree of the Principal 
Sulder Ameen of Hooghly, brought this 
suit on a Foreign judgmeut, and obtained a 
decree in the Court of frat instance, which 
wus reversed on appeal. The Foreign judg- 
ment, which is the cause of action in the 

resent suit, was pronounced by the French 

fart at Chandernagore, on the 20th March 
1861, in a suit instituted by the plaint- 
iffs against the defendant, and decreed by 
that Court in the plaintiffs fayor. The defend- 
aut, Kameenee Dossee, the widow of one 
Issen Chuuder Paul, is a resident of 
Gerbuttee in Zillah Hooghly aud is sgo 
described in the proceediugs iu the French 
Court. In her writteu statement in the 
present suit she objects that the Court at 
Chandernugore had not jurisdiction over 
her, and that its decree is, therefore, of no 
effect. 


‘The Sudder Ameen, by whom this suit 
was first tried, was of opinion that the 
Foreigu judgment having been pronounced 
after a full investigation, and in the presence 
of both pdrties, must be accepted as con- 
clusive. The Principal Sudder Ameen held 
that, inasmuch as the defendant, . residing 
within the British Territories, had been sued 
in the French Court, no special ground of ju- 
risdiction being disclosed either by the record 


by auy evidence adduced in this suit, the 
judgment of that Court should be. deemed 
to have been passed without jurisdiction. 


The Principal Sudder Ameen also found 
that the suit was fraudulently instituted in 
the French Court in respect of a cause of 
action (money due on a hath-cAtitee signed 
by the defendant's husband, and dated in. 
1250) barred by our Law of Limitation— the 
intention „of the plaintiffs being to avail 
themselves of the louger period of limitation 
allowed by the French Law. As to this 
portion of his judgment, it is clear that, if 
the Court at Chandernagore had jurisdictioa 
over the defendant, the plaintiffs were fully 
entitled to sue there within the period pre- 
scribed by the French Law, notwithstanding 
that their remedy by suit iu our Courtg was 
barred : because a Law of Limitation, such 
as that applicable here which merely burs 
the remedy by suit, is considered not to ex- 
tinguish the contract or other cause of ac- 
tion ; and the contract remsiuing io force, 
the remedy by suit in the Foreign Court 
coutinues upeu for the period prescribed by 
the Law of that Court without reference to 
our own Law of Limitation of Suits. Whether 
the decree of the French Court was in fact 
obtained by fraud, is a material enquiry iu 
the present suit which has not as yet been 
sufficiently prosecuted ; and we shall, there- 
fore, remaud the suit to the Budder Ameeun’s 
Court for a new trial. If that Court finds 
that there is no reason to question the judg- 
ment upon the ground of traud or want of 
jurisdiction or that it was unduly obtained, 
the Court should accept the Foreign judg- 
ment as conclusive between the parties, and 
should not enquire into the merits of the 
case, or the propriety of the decision. But 
the Court is bound to enquire iuto the defend- 
ant’s allegations that the suit was fraudu- 
lently instituted in the French Court, and 
that the Court had not jurisdiction over her. 
The Swider Ameen’s statement, that the 
judgment in the latter Court was prouounced 
in the presence of both parties, seems hardly 
to be cousistent with the allegation in the 
recorded proceedings that the defendant re- 
sided elsewhere, aud that another person 
(Mr. Rayneau) acted on her behalf. 


Both the Lower Courts appear to us to 
have erred in opposite directions, in regard to 
their mode of viewing the proceedings in 
the Foreiga Court,—the, Sudder Ameen in 


assuming too readily the regularity of its 
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proceedings,—the Principal Sudder Ameen in 
declining to make any presumption io their 
favor because, the defendant being alleged to 
reside at a place beyond the Courts juris- 
diction, no special ground of jurisdiction 
was stated or proved. The record un- 
doubtedly shows that nan agent acted on 
behalf of the defendant, and it may be fair in 
the first instance to presume that the Court at 
‘Chandernagore saw that the agent was duly 
authorized to act for the defendant. It is 
also to be observed that the defendant’s 
written statement chiefly relies upon the 
fact that she was not resident within the 
local limits of the Court’s jurisdiction—a fact 
which is quite consistent with her being 
subject to the jurisdiction on other sufficient 
grounds. Nevertheless, we think that the 
admitted circumstances of the case render it 
necessary that an opportunity should be 
given for some further enquiry before im- 
plicit evidence is given to the allegations of 
this record, The defendant is a widow who 
has, it would seem, always resided at Gorbut- 
tee, 2 placa, we understand, in the neigh- 
bourhood of Chandernagore. The cause of 
action was an old balance of account of many 
years’ standing, alleged to be due from her 
husband, and which was claimed from her as 
his representative. The alleged fact of her 
giving attendance in the French Court 
either personally or by an agent for the pur- 
pose of contesting a suit from which she was 
exempt while she remained at her own 
residence, requires, we think, to be investi- 
gated, and an opportunity should be given to 
both. sides to adduce evidence” respecting it. 
If no sufficient further light is afforded, 
the Court should presume in favor of the 
regularity of the proceedings. * 


It would appear that some proceedings by 
way of nppeal to the Court at Pondicherry, 
were taken either by or on behalf of the de- 
fendant, and that an agent purporting to have 
authority to act for the defendant, took certain 
steps in prosecuting this appeal. Itshould 


be ascertained in what way, if at all, the| 
defendant professes to explain the giving of| 


guch authority. 


_ As to the question of limitation which was 
found by both Courts in the plaintiff’s favor, 
we think that the decision was correct, and 
(that the Limitation Act having made no ex- 
press provision for the period of limitation 
for suits on Foreign judgments, such suits 
may be maintained within “ six years from 
tle-time the ca 
arose.” 


Ld 


use of action (the judgment), 
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The 22nd December 1865. 
Present : 
The Hon’ble H. V. Bayley and E. Jackson, 
Judges. 


IMfisjoinder of causes of action—Se- 
parate triais—Jurisdiction (of Ap- 
pellate Gourt). 


Case No. 2577 of 1865. 


Special Appeal froma decision passed by 
the Officiating Judge of Nuddea, dated 
the 19th June 1865, reversing a decision 
passed by the Sudder Ameen of that 
District, dated the 10th Afurch 186). 


Shoroop Chunder Paul (Plaintiff) Appellant, 
VErSUS 


Mothoor Mohun Paul Chowdhry and others 
(Defendants) Respondents. 


Haboos Sreenath Doss and Doorga Doss 
Dutt for Appellant. 


Baboo Banee Madhuh Banerjee for 
Respondents. 


An Apnvellate Coart has jurisdiction, under Section 
87 Act XXI of 1861, to separate misjoined suits, and 
to try them separately. 


The claums of different parties setting up different 
leases from A,and thus opposing the purchaser of the 
estate from A in obtninmg possesgioa, may be joined 
in one suit brought to set aude their leases, and tu 
recover the piolits which they had misappropriated, 


Ix. this case, the two points urged in spe- 
cial appeal sre :—lsé, That the Judge has 
wrongly held that there was a misjoinder iu 
the plaintiff's suit ; and 2ndly, That even if 
there were, it was a defect of that immate- 
rial kind which it is contemplated by Sec- 
tion 850 of Act VIII of 1859 should not 
cause the dismissal of the auit. 

It is admitted by all the parties before us, 
that plaintiff was n purchaser at an auction- 
sale, and, on going to take possession of his 
purchased property, was met by the two 
defendants aud others setting up putnee 
leases of various dates, and conveying to 
each defendant separate putnee interest. 
It is also admitted that, as to one defendant, 
the valuation of the suit was such as to bring 
it within the jurisdiction of the Principal 
Sudder Ameen’s Court where it was triod : 
| and, as to the other defendant, the suit as to 
value was one which might have- been pro- 
i} perly-instituted in the Court- of- the Sudder 


110 Civil 


Ameen, instead of thet of the Principal Sad- 
der Ameen where it was tried. There is at 
the same time no question but that there 
was complete jurisdiction in the Judge in 
gppeal 


‘The first Court held that there was no 
misjoinder, as the suit was one for pos- 
session against both defendants who opposed 
plaintiff's possession, and thus also opposed 
plaintiffs title by purchase ; further, that 
the defendants set up oue and the same de- 
scription of title (viz, putnee leases) against 
plaintiff ; aud that consequently plaintiff bad 
n common cause of action against defendants. 
The Judge, however, has held that each of 
the tyo defendants had separate putnee 
leases of separate dates, each lease convey- 
ing to each defendant a separate and dis- 
tinct putnee right not common to the other 
defendant, who on his part had his own 
separate right under another putnee lease ; 
that thus the defence of each defendant on 
his title might be entirely different, and that 
therefore pluintiff could not join both defend- 
ants in one action. The Judge moreover 
remarked on ¢he jurisdiction of the Lower 
Court being affected in the manner above 
noticed, and added that he could not try 
the case in appeal separately under Section 
9, as that Section referred to the procedure 
of the first Courts ; nor’could he return the 
plaint to be amended, and the suit brought 
in the Budder Ameen’s Court, as to the 
second defendant, as that also should have 
been done below. The Judge therefore 
dismissed the plaintiffs whole case as 
against both defendants. 

Judgment.—After hearing Counsel for 
both parties, we are of opinion that the Judge 
was wrong in dismissing plaintiff's suit 
agninst both defendants, that is, that as there 
was no defect in valuation, and consequently 
none in jurisdiction ns to the caseof the first 
defendant tried in the Court of the Principul 
Sudder Ameen, plnintiff’s case agninst him 
might have proceeded and might have been 
decided. Asto the second defendant, we 
think that the Judge was in error in dis- 
missing this suit, Evenif there had been 
a misjoinder of parties, we doubt whether 
the Judge should have taken this step in 
appeal, The Judge is in error also in sup- 
posing that he has not the same anthority 
in appeal as Courts of original jarisdiction 
have. The Judge could have separated the 
misjoined suits, and tried them separately. 
The powers conferred on the Appellate Court 
by Section 87 of Act XXIII of 1861 are 
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comprehensive, and would .include this ac- 
tion on the Judge’s part. 

But there is great doubt in our mind as 
to there having been misjoinder of parties. 
The plaintiff purchased a landed estate, and 
states that when he went to take possession, 
he was opposed by the defendants who set 
up different fraudulent leases from his ven- 
dor, the former proprietor. The plaintiff 
therefore sued to set them aside, and to re- ` 
cover the profits which those lessees had 
misappropriated. Ithas been the practice of 
the Court certainly to allow of such claims 
being joined in one action. Reversioners 
frequently bring one suit to set aside such 
claims, and such a suit has never been held 
to beinadmissible. -The policy of the law 
is not to favor multiplication of suits. Sec- 
tion 8 of Act VIII of 1859 will hardly apply 
to the facts of the case, as the parties agninst 
whom the suit is preferred are not the rame. 
Section 9, however, is applicable. When 
two or more causes of action are joined in 
one suit, the Court may either try them 
together or may order separate trials. The 
Appellate Court can exercise its discretion 
on the point. Both the Principal Sudder 
Ameen and the Judge have fall jurisdiction 
over the suits, and there can be no objec- 
tion in that respect. Indeed, if the suit 
had been preferred in different Courts, their 
intimate connection with one another would 
probably have required the Judge to trans- 
fer them to the Court of the Principal 
Sudder Ameen in which they were tried. 

In this view, we reverse the decision of 
the Judge, and remand this suit for trial. 


The,22nd December 1865. 
Present: 


The Hon’ble C. B. Trevor and G. Campbell, 
° Judges. 


Itahomedan Law — Dower (Verbal 
Contracts of)—Customary Dower— 
Hvidence. 


Casa No. 203 of 1865. 


Regular Appeal from a decision passed 
by the Principal Sudder Ameen of Sha- 
habad, dated the 25th April 1865. 


Shah Nujumooddeen Ahmed and others 
(Defendants) Appellants, 


VETsSUus 


Beebee Hosseinee and others (Plaintiffs 
Respondents. 
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Mootshese Ameer Alt Khan Bahadoor for 
Appellants. 


Messrs. C. Gregory and R. E. Twidale for 
Respondents, 

A verbal contract of dower for a large sum is 
admissible only if proved by most clear and satisfac- 
tory evidence. 

A customary dower must be proved by showing a 
custom of the women of the wife’s family to receive, 
rather than of the men of the husband’s family to 
pay, a certain dower, the Mahomedan dower being the 
consideration paid by the bridegroom for the marriage, 
and therefore regulated by the position and conduct 
of the bride, especially gs Mahomedan men often con- 
tract most unequal marriages, though the means and 
position of the bridegroom must not altogether be 
excluded from consideration. 

In asuit for dower, the unreliable nature of the 
evidence for the defence does not care the plaintiff's 
failure to prove her case. 

Tus is a suit in Zillah Shahabad by 
a Moahomedan widow for 50,000 rupees, 
balance of dower stated at a large amount of 
65,000 rupees, which it is alleged that the 
deceased husband of the plaintiff verbally 
contracted to pay at the time of her mar- 
riage, It is said that, among the Mahome- 
dans in the part of the country in which 
this suit arose, if is the practice to make 
such dower contracts for large sums by word 
of mouth without any written instrument. 
If it is so, the practice is very different from 
that prevailing in Bengal and other parts of 
the country. And be that as it may, it is 
at any rate, on the one hand, clear that such 
a claim, if proved by sufficient evidence, is 
legally admissible; and, on the other, that 
such a claim caonot be admitted without most 
clear and satisfactory evidence, If such 
claims could in thia country bè established 
by the oral testimony of any three or four 
witnesses, no man’s fortune would be secure, 
The evidence must be narrowly*scrutinised. 

Some confusion is introduced into the 
case, inasmuch as the plaintiff seeks to 
add to the force of her case on an alleged 
contract, by showing the custom of the 
family to be to give such dowers as those 
which she claims. When a customary 
dower is made out, it must, we think, be by 
showing a custom of the women of the 
woman’s family to receive, rather than of the 
men of the husband’s family to pay, a certain 
dower, the Mahomedan dower being the con- 
sideration paid by the bridegroom for the 
marriage, and therefore regulated by the 
position and dignity of the bride, especially 
since Mahomedan men often contract most 
unequal marriages, though we would not 
exclude altogether from consideration the 
means aid position of the bridegroom. In 


considering the family and position of the 
bride, we also think that reference must be 
had to the rank of her mother as well as 
that of her father, and in this case it is evi- 
dent that the rank of plaintiff's mother is 
obscure, At any rate, asthe case is put on 
& distinct contract, we think that the Court 
below has rightly tried it on thatissue only, 
and that evidence to the plaintifi’s rank (if 
rank she had) would only go to give addi- 
tional credibility to the evidence of thd 
contract. 


In support of the contract, plaintiff 
has produced several witnesses who state 
that, at the ‘time of the marriage, the 
bridegroom (who had been previously mar- 
ried) promised a dower of 65,000 rupces. 
Whether it was to be paid immediately or 
deferred, they do not say ; and their evidence 
is altogether indefinite on every thing ex- 
cept the one point of a promise of 65,000 
rupees to be paid, it does not appear when. 
The defendants alleged that the dower was 
only 1,000 rupees, and that it had been paid. 
They also produced witnesses to support 
their story. The Principal Sudder Ameen, 
dwelling more on his -reasons for discredit- 
ing the evidence for the defence than on 
those for crediting the plaintiff's evidence, 
passes a decree in favor of plaintiff for the 
full amount claimed, We think that, before 
going to the evidence for the defence, it is 
necessary to see whether the evidence for 
the plaintiff is so good that such a decree 
can be safely based on it. We think that 
it is not. The evidence of several of the 
plaintiff's witnesses is, in our opinion, of 
little value. The statements of some of 
them in regard to age make them according 
to their own showing to have been mere 
children at the time of the marriage, and 
we cannot believe that children had so ex- 
act a knowledge of the pecuniary part of the 
contract. Other witnesses are persons of 
no position or character. There are but one 
or two who are worth any consideration 
whatever, and we cannot place on them 
such implicit reliance as to justify us in 
decreeing this very large claim on their 
mere verbal testimony. It is true, that the 
evidence for the defence is in no way reli- 
able ; but this does not cure plaintiff's failure 
to prove her case. We decree the appeal. 
Decree will pass for rupees 1,000 admitted 
by defendant to have been due, and in re- 
spect of which we do not think defendant’s 
plea of payment made out. The rest of the 
claim is dismissed. Costs in proportion. 
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Plaintiff now appeals specially, urging 
that the Judge is wrong in dismissing his 
suit merely in consequence of discrepancy 
between the notice and plaintiff and his 
witnesses’ depositions, and that the notice is 
a good and valid one and sufficient to entitle 
him to what he demands. 

Weare of opinion, under the circumstances 
set forth in the remand order of this 
‘Court for the reasons very clearly stated in 
the original decision, that the defendant ia 
not a tenant with a right of occupancy as 
against the plaintiff, the proprietor, accord- 
ing to the butwarah concluded in 1861 ; that 
consequently the ground entered in the 
notice is a good and valid one as against a 
tennnt-at-will, that ground being that the 
land will beara higher rent. We, therefore, 
remit the case to the Judge with directions 
that, guided by the enquiry on the spot 
already made, and any other evidence on the 
record, he will enquire what is the rent that 
these lands will equitably bear, and pass an 
order in plaintiff's favor in accordance with 
these findings. 


The 20th December 1866. 
Present: 


The Hon’ble H. V. Bayley and E. Jackson, 
: Judges. 
Rightof Occupancy (under Section 6 


Act X of 1859)—Proof of possession 
for 20 years. 


Case No. 2561 of 1865, 


Special Appeal from a decision passed by 
the Officiating Judge of Jessore, dated 
the 27th June 1865, modifying a decision 
passed by the Principal Sudder Ameen 
of that District, dated thes22nd April 
1868. 

Gouree Kant Banerjee , (Defendant) 
Appellant, 


Versus 


Golack Chunder Pakrashee (Plaintiff) 
Respondent, 


Baboos Kalee Mohun Moss and Obhoy 
Churn Bose for Appellant, 


Baboos Unnoda Pershad Banerjee and 
Dwarkanath Mitter for Respondent. 
Where possession for 20 years as on a mourosee 
lease is found, the right of occupancy is inherent under 
the lease and under Section 6 Act X of 1859, and 
no special plea is requisite to entitle a plaintiff to it in 
asut brought by him on his title by inheritance. 
Tue pleas taken before us in this special 
appeal are (1) the want of jurisdiction in the 


Civil Court, and (2) the misconstruction by the 
Lower Appellate Court of the document (don) 
upon which the plaintiff bases his claim. 

The facts, it is admitted, are correctly 
stated by the Lower Appellate Court, and the 
question at issue really is whether the terms 
of the kubooleut show that plaintiff has a 
right to hold as heir of Debnath under the 
lense as a motrosee one,“ or with the 
rights of occupancy under Section 6 Act 
X of 1859. 

We think that there is clearly no doubt 
of the jurisdiction in the Civil Courts a» the 
suit is for a title by inheritance. 

As to the kubooleut or doul, we have heard 
its terms read. It is urged by special appellant 
that the kubooleut was only a lease from the 
year it was given (1266 B. 8.) for the period 
of Debnath’s life, and that after that Gouree 
Kant is entitled to khas possession; and 
stress islaid upon the expressions nsed as to 
khas possession being ‘claimable on failure 
of payment of rents as they fell due. It is 
added that this kubooleut or doul super- 
seded all previous existing leases entirely. 

The Judge held that this kubooleut was 
an agreement in 1266 to pay increased rent, 
but did not alter a former lease under which 
Debnath’s predecessors had been in posses- 
sion for upwards of 20 years as on a mou- 
rosee lease, and that, in the absence of any 
terms in the agreement of 1266 toalter the 
former lease, the new arrangement must be 
deemed a continuation of the old one, in 
respect to Debnath’s rights of occupancy 
under an ordinary mourosee lease. 

It is urged before us that the plaintiff did 
not raise the specific question of his rights 
of occupancy under Section 6 Act X of 1859. 
But we are clearly of opinion that, if the 
possession for 20 years is sufficiently found 
as a fact under the previous lease, the right 
of occupancy is inherent under the lease and 
under the law, and no special plea is requisite 
to entitle plaintiff to it in this suit which 
18 on his title by inheritance. 


It is added orally that collusion has been 
found by the first Cour ¿without evidence, but 
no issue was raised on it in the second Court. 
Bat this ples is not recorded in the petition of 
special appeal, and the finding is one which 
any Court may come to on the facts and 
probabilities appearing in a case. The ob- 
jection is untenable. 


In this view, seeing no reason to interfere 
with the decision of the Lower Appellate 
Court, we dismias this special appeal with 
costs, 


50 Act X 


The 2ist December 1865. 
Present: 
The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Sections 166 and 170 Act VIII of 
1859 (applicable to suits under Act 

"XX of 1859)—Witnesses (Examina- 
tion of parties as). 


Case No. 2068 of 1865 under Act X 
of 1869. 


Special Appeal from a decision passed by 
the Judge of Midnapore, dated the 27th 
April 1865, reversing a decision passed 
by the Deputy Collector of that District, 
dated the 21st February 1865. 


Scopun Khan (Defendant) Appellant, 
VETsUus 
Huro Pershad Paul (Plaintiff) Respondent. 


Baboos Woomesh Chunder Banerjee and 
Gopeenath Banerjee for Appellant. 


‘Baboo Dwarkanath Mookerjee for 
Respondent. 


Sections 166 and 170 Act VIII of 1869 are appli- 
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Tar first and fourth grounds in the special 
appeal are taken before us. | 


On the first we think that the Judge was 
wrong in supposing that the provisions of 
Sections 166 and 170 of Act VIII of 1859 
are not applicable to this suit under Act X 
of 1859. ‘These Sections of, Act VIII. 
were extended to snits under Act X by Sec- 
tion 67 of that law. 


In the present case, it is urged that Sec- 
tion 64 of Act X of 1859 is not the law which 
should have guided the Judge: for the pe- 
titioner had summoned the zemindar to give 
evidence from the very first, which he was 
entitled to do under the law, and the Court 
should not deprive him of that right by 
examining his agent. We find that the de- 
fendant had issued summons against the 
plaintiff, zemindar, that proclamation for his 
‘appearance was made, that he applied by 
petition to the Deputy Collector to be ex- 
cused attendance, that the Deputy Collector 
on 28th January 1865 considered his attend- 
ance necessary, and directed him to ap- 
pear. This he failed to dv. The defendant 
was, therefore, entitled to have the evidence 
of plaintiff taken, and we must remand the 


cable to suite under Act X of 1859, having been | ca8e for the purpose. 


extended thereto by Section 67 of the latter Act, 


The fourth objection taken is antenable 


A defendant cannot be deprived of his right to | under the present proceedure, 


summon a plaintiff to give evidence by the Court 
examining the plaintiff’s agent. 


Case remanded accordingly. 
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The 20th December 1865. 
Present : 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 
Jurisdiction—Limitation—Legal disa- 
bility (Minority). 
Case No. 494 of 1865. 


Miscellaneous Appeal from an order passed 
by the Judge of Sarun, dated the 80th 
May 1865, reversing an order passed by 
the Sudder Ameen of that District, dated 
the 23ra July 1864. 


Anundee Koonwar (Decree-holder) 
Appellant, 


versus 


Takoor Pandey (Judgment-debtor) 
Respondent. 


Baboo Kalee Kishen Sein for Appellant. 
Baboo Anund Gopal Paleet for Respondent. 


Questions arising on the face of the proceedings 
and involving points of jurisdiction (e. g. a plea of 
limitation) must be taken up and decided even though 
not raised in ‘the first instance, 

The minor son of a decree-holder who was not 
himself under a 1 disability when his right ac- 
crued, is not entitied to extra time although he (the 
son) was under a legal disability at the time of his 
father’s death. 

- Tur Judge refused to allow execution of 
the decree to be taken out, as more than three 


years had elapsed since the decree was 


. Itis urged in appeal (1) That the plea 
of limitation was not raised in the first Court ; 
and (2) That the decree-holder, being a 
minor and under a legal disability when the 
term of grace expired, is not bound by the 
provisions of Act XIV alove quoted. 

With regard to the first objection, even if 
it be.correct, it has been ruled on several 
occasions by this Court, that questions which 
arise on the face of the proceedings, and 
which involve points of jurisdiction, must 
be taken up and decided even though they 
have not been raised in the first instance. 
The Judge, therefore, was right in adjadi- 
cating on the plea of limitation. 

As to the second, we observe that the 
decree was passed in 1855 under the old 
law, in favor of the appellant’s father. The 
decree-holder lived till 1860 without taking 
any steps to execute his decree, and, as Act 
XIV of 1859 had then been passed, the time 
still left for executing it was something 
more than two years. The decreo-holder 
not being under any legal disability when 
the decree was passed, his son (the appel- 


lant) succeeds only to his father’s rights, and 
was bound to take out execution within 
three years of the passing of Act XIV ; and 
if hia relatives neglected his interests, and 
did not apply to have a guardian appointed 
till 1862, snd even then did not through such 
guardian execute the decree till 1868, the 
minor must suffer the consequences of their 
laches, and be deprived of all benefit from the 
decree. The procedure laid down in Section 
llof Act XIV, though intended primarily to 
apply to suits, seems also referable to cases of 
this kind. The decree-holder not being uhder 
a legal disability when his right accrued, the 
appellant who claims through him is not 
allowed extra time, although he was under a 
legal disability at the time of his father’s 
death. 
We dismiss the appeal with costs. 


The 20th December 1865. 
Present : 


The Hon’ble G. Loch and F. A. Glover, 
Judges. `: 


Case No. 485 of 1865. 


Adjustments (not through Court)— 
f Keeping alive decree. 

Miscellaneous Appeal from an order passed 
by the Judge f Moershedabad, dated 
the 16th May 1865, affirming an order 
passed by the Officiating Sudder Ameen 
of a District, dated the 11th Harch 

66. 


Kedarnath Mahata (Decree-holder) 
- Appellant, 
VETSUS 


Heeralol Mundul (Judgment-debtor) 
Respondent. 


Baboo Tarucknath Sein for Appellant. 


Baboos Kishen Succa Mookerjee and Nil 
Madhub Sein for Respondent. 

Payments made otherwise than through the Court, 
in adjustment of a decree, cannot be recognised as 
Keeping alive the decree 

Tae appellant is clearly barred by limita- 
tion. The decree was passed on the 29th 
of September 1859, and no execution was 
applied for till the end of 1864. 

It is urged that the judgment-debtor had 
made payments in liquidation of the decrea 
between these periods ; but these payments, 
if really made, cannot be taken into consider- 
ation, as the ‘adjustment did not take place 
through the Court as ordered by law. No- 
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thing would be easier for a decree-holder, 
who had neglected to enforce his decree for 
more than three years, to mark payment of 
certain sums at different times on the back 
of the decree, that document being in his 
possession all the time, and thus fraudulent- 
ly give his decree the appearance of 
having heen kept alive within the period of 
limitation. 

' The words of the Act are imperative, and 
allow no alternative. Payments made private- 
ly cannot be recognised, and there is, 
therefore, no proof in the present case that 
the execution was taken out withia three 
years of the passing of the decree, or of 
some proceeding that was legally sufficient 
to keep the decree alive. The decree-holder 
must suffer for his want of caution. 


Appeal dismissed with costs. 


The 21st December 1865, 
l Present: 


The Hon'ble G. Loch and F. A. Glover, 
Judges. 


EE E of Manager. 
Case No. 548 of 1865. 


Miscellaneous Appeal from an order passed 
by the Judge of Nuddea, dated the lst 
June 1865. 


Khoodee Monee Dossee Ghossanee, 
e ¢ Appellant, 


Versus 


Koylash Chunder Ghose, Respondent. 


Baboo' Otool Chunder Mookerjee for 
Appellant. 


Baboo Baneenath Bose for- Respondent. 


In appointing a manager of a minor’s estate, a 
Judge has to consider not only the nearness of kin- 
dred, but also the suitableness of the person to be 


appointed. 


Tue Judge has to consider not only 
the nearness of kindred, but the suitableness 
of the person whom he may appoint to the 
office of a manager of a minor’s estate, and 
in this respect we see nothing against the 
appointment he has made, Appeal rejected 
with costs. 


The 22nd December 1866. 


‘ Present : 
The Hon’ble G. Loch and F.‘ A. Glover, 
Judges. 


Deoree for possession of land—Sale 
of immoveable property—Jurisdic- 
tion, 


Case No. 400 of 1868. 


Miscellaneous Appeal from an order passed 
by the Judge of Chittagong, dated the 
21st April 1865, reversing an order pass- 
ed by the Sudder Ameen of that District, 
dated the 9th August 1864. 


Mobkoonissa and others (Judgment-debtors) 
Appellants, 


OETSUS 


Dewan Ali Miatree (Decres-holder) 
Respondent. 


Mr. C. Gregory and Baboo Jodoonath 
Mookerjee for Appellants. 


Baboo Chunder Madhub Ghose for 
Respondent. 


A decrees for possession of land is of the nature of 
immovyeable property. 


A Judge has no jurisdiction to interfere with the 
order of a Lower Court setting aside the sale of such 
a decree. 


Ir is urged in appeal before us :— 


(1). That the decree in question was of 
the nature of immoveable property ; and 


(2) That being so, the Judge had no 
jurisdiction to interfere with the order of 
the Sudder Ameen getting aside the sale, 


We think that both these objections must 
be allowed. The decree was for possession 
of land, and was, therefore, a document con- 
vertible at the pleasure of the holder into 
land, supposing no objection to have been 
preferred by third parties, which is the case 
now before us. It represented a certain real 
estate, and had, when executed, the effect of 
conveying all the right and title of such 


+ 
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estate to the person holding it in possession. | Baboos - Dwarkanath Mitter, Mohendro 


There can be no doubt, we think, that such 
a decree is not of the nature of a ‘‘ moveable;” 
it is the title-deed of an estate, and, like all 
other similar muniments, is real or immove- 
able property. 


- It-follows from this that, under Section 
257 of Act VIII of 1859, the Judge had no 
jurisdiction ; the order of the firat Court for 
setting aside the sale being final, And as, 
under the provisions of Section 35 of Act 
XXIII of 1861, this Court has the power of 
‘interfering in cases such as the present, 
where the Appellate Court has acted wholly 
without jurisdiction, we reverse the Judge’s 
order, and restore that of the first Court. 
Appellant will pay all costs. 


The 22nd December 1865. 
s Present: 


The Hon’ble G. Loch and F. A, Glover, 
Judges. 


Mesne Profits (Modo of estimating). 


Case No. 492 of 1865. 


Aliscellaneous Appeal from an order passed 
by the Judge of Dinagepore, dated the 
28th April 1865, modifying an order 
passed by the Moonsiff of that District, 
dated the 30th May 1863. 


Khemon Kuree Debia and others / Judgment- 
debtors) Appellants, 


UErsus 


Moddhoomotty Debia (Decree-holder) 
Respondent. 


í Baboos Onoocool Chunder Mookerjee and 
Sreenath Doss for Appellants. 


Lal Shome, and Bhuggobutiy Churn 
Ghose for Respondent. 


Mesne profits should not be estimated on the goss 
produce of an estate except when all other means of 
ascertaining them fail. If the judgment-debtor be 
not the actual cultivator, he is lable tor mesne pro- 
fits only to the extent of the amount, whether in 
money or in kind, which he received from the actnal 
cultivators. If he cultivated the land, or any part of 
it, by his own servants, and appropriated the produce, 
he is lable for the value of the produce, 


Ir is urged in appeal that the Lower 
Courts have erred in giving mesne pfofits 
according to the value of the produce, and 
not according to the rents received by the 
defendant while he was in possession ; that 
the Ameen, in giving possession, over-atepped 
the boundaries of the decree, and gave the 
judgment-creditor possession of more land 
than he was entitled to; that the rates at 
which the produce of the lands in question 
have been calculated are excessive. 


If the defendant were not the actual cul- 
tivator, he is liable for mesne profits only 
to the extent of the rent, whether in money 
or in kind, which he received from the actual 
cultivators. -Ifhe cultivated the land, or 
any part of it by his own servants, and 
appropriated the produce, he is liable for the 
value of the produce. This point requires 
to be determined more clearly. Mesne 
profits should not be estimated on the gross 
produce of an estate, except when all other 
means of ascertaining them fail. 


On the second ond third points, we see no 
grounds for interfering with the decision of 
the Lower Court. Possession was given 
according to boundaries, and the original 
allegation made by the debtor was that 
within these boundaries was some of his 
lakheraj land. But the whole of the land 


-within those boundaries was decreed to the 


pl intiff, and, finding this objection untenable 
in that shape, the debtor now says that the 
Ameen has over-stepped the boundaries. 
The rates of produce have been determined 
by taking the highestand lowest mentioned 
by the witnesses of either party, and com- 
paring them with the rates ascertained by 
the Ameen. Whether the debtor is to pay 
at these rates, will depend upon the result of 
the Judge’s determination on the first point. 
Case remanded accordingly. 


Sa 
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Present : Present: 
The Hon’ble G. Loch and F. A. Glover, | Tbe Hon'ble G. Loch and F. A. Glover, 
Judges. 
Judges. 


Limitation—Postponement of Act 
XIV of 1859 by Act XI of 1861. 


- Cases Nos. 540 and 541 of 1865. 


Miscellaneous Appeals from an order pass- |’ 


ed by the Judge of Jessore, dated the 
10th June 1865, reversing an order pass: 
ed by the Sudder Ameen of that District, 
dated the 3rd Februarg 1865. 


Modhoosoodun Mookerjee (Judgment-debtor) 
Appellant, 


versus 


Dinnmones Banerjee and others (Decree- 
holders) Hespondents. 


Baboos Kalee Mohun Doss and Kedarnath 
Chatterjee for Appellant. 


Boboo Bhowanee Churn Dutt for 
Respondents, g 


The operation of Act XIV of 1859 was merely 
postponed by Act X1 of 1861 to a certaia date from 
which the procedare prescribed by the former Act is 
to be carried out, 


THE ruling quoted by the Judge is now 
under review, and subsequent judgments of 
this Court in the same point have held to 
the contrary, and we think these latter deci- 
sions are in conformity with the law. The 
provisions of Act XI pf 1860 merely post- 
poned the date when the law was to come 
into operation, when once that date had ar- 
rived, the procedure laid down by the law 
was to be carried ont. Under this view of 
the law, we must reverse the decision of the 
Judge and restore that of the first Court. 


Heeping alive decree—Second Suit 
in furtherance of decree. 


Case No. 511 of 1865, 


Miscellaneous Appeal from an order passed 
by the Principal Sudder Ameen of Patna, 
dated the 22nd July 1865. 


Shureefoonissa (Objector) Appellant, 
versus 
Raj Kishen (Deeree-holder) Respondent. 


Messrs. C. Gregory and R. E. Twidale 
for Appellant. 


Baboos Sresnath Doss and Dwarkanath Mit- 
ter for Respondent. 

A second suit undertaken in fartherance of a de- 
cree, although nota “proceeding” within the exact 
meaning of the word as used in Sections 20 and 21 
Act XIV of 1859, is sufficient to keep the decree 
alive. 

It is urged in this case that the decree- 
holder is out of time, as he delayed taking 
out execution of his decree, which was pass- 
ed in 1858, till 1864. We find that the de- 
cree-holder sought to execute his decree in 
1859, and attached property to which a 
claim was rajsed by a third party, on whose 
application the property was released. The 
decree-holder then brought an action to set 
aside that miscellaneous order, and to render 
the property liable for sale in satisfaction of 
his decree, and was successful ; and he now 
seeks to execute his original decree against it, 
As the second suit was undertaken in fur- 
therance of his original decree, we think 
that that decree was fully kept alive by the 
procebdings in the second suit, and that the 
decree-holder is entitled to execute his ori- 
ginal decree, and is not barred by limitation. 
Although, as urged by the other side, the 
words of the law speak of a proceeding, and 
the second suit was not a proceeding within 
the exact meaning of the word as used in 
Sections 20 and 21 of Act XIV of 1859, yet 
as the subsequent litigation was made to 
enable the decree-holder to carry out his de- 
cree, it was, we think, quite sufficient to keep 
the decree alive. We'reject the appeal with 
costs, 
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The prisoner aud the deceased were cousins 
living in the same home-stend. It appears 
that, on the evening of the murder, the two 
had high words in the matter of a cattle 
trespasa—a frequent source of disputes 
amongst the agricultural community. The 
prisoner appears te have been in the wrong. 
At night, when the deceased was asleep, 
and as far as the evidence shows without a 
renewal of the quarrel, nor under provocation, 
the prisoner struck the deceased with a lattes 
on the temples. The Civil Surgeon deposes 
that there were two fractures running parallel 
to each other ; that there was a large effusion 
of blood on the brain which was the cause of 
death. The Surgeon further says that the 
atick produced in Court, which is described as 
having a knob at the end, was a weapon with 
which the injuries, he observed, might have 
been inflicted. 

The prisoner pleads not guilty. He does 
not raise the plea of provocation ; nor does he 
seek to extenuate his crime by urging any 
of the mitigating exceptions which under the 
Code would lead to reduce his offence to 
culpable homicide not amounting to murder : 
had he done so, the onus of proving such 
mitigating circumstances would most un- 
doubtedly have been upon him. But he 
simply denies, and avers that the deceased 
fell down on' his head and thus he met his 
death—a story which is most improbable and 
wholly unsupported by any evidence. 


As to the offence of which the prisoner 
on the evidence has been guilty, when a man 
strikes another on the head with a stiok, when 
the other is asleep and consequently help- 
less, and fractures his skull in two places, I 
think it may be fairly said that the act was done 
with a knowledge that it was likely to cause 
death ; such act, therefore, comes within the 
definition of culpable homicide as laid down 
in Section 299 of the Indian Penal Code. 
The next questiou is whether such act comes 
up to the definition of culpable homicide 
amounting to murder as laid dowa in Sgction 
800. Ithink that it does; for the act was 
clearly done with the intention of causing 
such bodily injury as was sufficient in the 
ordinary course of nature to cause death. 


None of the Exceptions appended to Sec- 
tion 300, which would take the offence out 
of the category of murder, exist in this case, 
nor are any pleaded. Finding, therefore, that 
the prisoner is guilty of the offence of marder, 
I concur with Mr. Justice Louis Jackson. 
The sentence passed by the Sessions Jadge 
is confirmed, and the appeal dismisbed. ` 
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The 21st December 1865. 
Present: 
The Hon’ble F. B. Kemp and W. S. Seton- 
Karr, Judges. 


Abetment—Hrrors in proceedings— 
Appellate Court (Powers of). 


Queen versus Ramnarain Josh and others. 
Committed by the Magistrate, and tried by 
the Sessions Judge of East Burdwan, on 
a charge of Grievous Hurt. 


Hep that the prisoners could no be convicted of 
abetment of grievous hurt, and of abetment of riot, 


after having begn convicted of both charges as prin- 
cipals. As, he Yever, the evidence oredited by the 
Jury was held ‘y the High Court to support a con- 
viction of culpak ẹ homicide, and as the pris®ners, 


even on their co: viction on the lesser charge of griev- 
ous hurt, migh ! have been sentenced to a much 
heavier punishm pt than had been passed on them, 
their punishmen 'was not reduced, 

We have aeard the arguments of Mr. 
Paul against he conviction of the prisoners 
in this case. . They have been sentenced by 
the Judge of Burdwan to periods of impri- 
sonment, aggregating from 9 to 6 years on 4 
counts, viz. for griavous hurt, gnd for riot- 
ing armed with deadly weapons, as well as 
for abetment of both these offences. 

Mr. Paul contended that his clients had 
been acquitted of the graver charges of 
murder and culpable homicide not amount- 
ing to murder ; and he urged that there was 
no evidence to sustain the convictions on the 
charges mentioned above. He also pressed 
it on us that certain of the prisoners, Mook- 
teram ‘and Khetro, had been convicted of 
grievous hurt, although they were grievous- 
ly wounded themselves. 

Mr. Paul also contended that there had 
been a misdirection on the part of the Judge 
as regards the count of riot, in saying that 
the “riot was admitted by both parties ;” 
and he further contended that, as the Jury 
did not find which party was the aggressor, 
and which version was true, there was liter- 
ally no evidence for the conviction on the 
seventh count, viz. that for rioting, for the 
evidence on either side was to the effect that 
the opposite party was the aggressor, and 
not that a mutual stand-up fight had taken 
place. This being discredited, no other evi- 
dence remained. 

We have given these arguments, which 
were plausibly and ingeniously urged and at 
some length, every attention, but we are un- 
able to recognise their validity as entitling 
the appellants either to their acquittal or to 
any mitigation of punishment. 


c 


38 Criminal 


If the evidence, as laid before the Jury, 
was believed, as it certainly was believed, 
there was ample ground for conviction of 
the higher offence, and the appellants have 
been very fortunate in being convicted only 
of grievous hurtand rioting ; other men were 
grievously wounded, and one was killed, be- 
side the two persons alluded to by Mr. 
Paul, and there were sufficient grounds for 
the Jurymen to believe that the affray origin- 
afed not exactly in the mauner described 
by either party : at any rate the Judge very 
fairly presented this part of the case to them, 
and told them that they might believe either 
or neither version as they thought fit, and 
that they might accept a third version of the 
origin of the affray. 


In charging the Jury on the next count, 
the Judge, no doubt, meant that the actual 
fact of the affray was admitted by either 
party, though each endeavoured to make out 
that his adversaries were the aggressors. The 
Judge's charge is extremely full, lucid, and 
dispassionate, nnd we cannot avoid the con- 
elusion that every thing was properly put 
to the Jury, and that they were fairly con- 
stituted Judges of the credibility of the evi- 
dence. 


The appellants, we however think, should 
not have been convicted of abetment of 
grievous hart, and of abetment of ‘riot, after 
they had been convicted on both charges as 
principals, but it remains to be seen 
whether their punishment should be reduced 


on this account. a 


Looking to Section 426 of the Criminal 
Procedure Code, we do not think any such 
reduction called for. In our view of the 
case, the evidence credited by the Jury would 
support a conviction of culpable homicide. 
The prisoners, even on couviction on the 
lesser charge of grievons hurt under Section 
326 of the Penal Code, might have been 
sentenced to a much heavier punishment 
than what has been passed on them. In our 
opinion “ the accused person ought on the 
evidence to have been found guilty” (Sec- 
tion 426 of the Criminal Procedure Code) of a 
heavier offence, and they have not been * sen- 
tenced to a larger amount of punishment 
than could have been awarded” for that 
offence. On the contrary, looking to the 
character of the affrny, the appellants, to 
oir thinking, have been very lightly dealt 
with, and luve no claim to any mitigation. 
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It is true that, on the substantial offen8e of 
rioting under Section 148, they could only 
have been sentenced to three years’ imprison- 
ment. But the charge of grievous hurt 
and the conviction thereon would, as ob- 
served, cover much more than 9 years which 
is the mavimum awarded to any one batch 
of the appellants, 


This point and this Section 426 does not - 
appear to have been noticed by the Court 
oo the last occasion when this case was 
before them. 


We see no reason for any interference, and 
reject all the appeals. 





“The 22nd December 1865. 


k 


Present: 
The Hon’ble F. B. Kemp, Judge. 


Culpable Homicide not amounting to 
Murder. 


Queen versus Kasseomoddeen, Kurreemod- 
deen, and Resimuddeen. 


Committed by the Officiating Joint Magis- 
trate, and tried by the Sessions Judge 


of Tipperah, on a charge of Mur- 

der, &c. 

Intriguing with a sister is sufficient grave provoca- 
tion to justify a conviction of culpable homicide not 
amounting to murder as against the brothers who, 
fluding the deceased lying with their sister in the same 
bed, il-treated himy from the effects of which ill- 
treatment he died. 


Tae prisoners are three brothers. The 
deceaséd had an intrigue with their sister, 
the witness Paunubee. The brothers found 
the deceased lying with their sister 
on the same bedding, and, seizing him, drag- 
ged him from the bed, and ill-treated him, 
from the effects of which ill-treatment he 
died : the provocation was grave. I concur 
with the Sessions Judge in convicting the 
prisoners of culpable homicide not amount- 
to murder, and I am not disposed to interfere 
with the sentence. + 

Appeal rejected. 


1865. ] Criminal 
charge against Ishwar Chunder Ghose and 
another (Case 2 of Statement No. 4), and the 
second and third heads of the charge against 
Azgar and another (Case 3 of Statement 
_ No. 4) are incomplete, inasmuch as they have 
omitted to state the common object of the 
unlawful assembly, in prosecution of which 
“an offence was committed by a member so as 
to render all liable to such offence under the 
provision of Section 149 of the Penal Code. 


Grounds to be set forth for remitting 
sentence of Death. 


Extract (para. 4) of Letter No. 1153, 
from the Registrar of the High Court, 
&c., dated Caloutta, the 16th December 
1865. 


4. Yourattention is requested to Section 
380 of the Code of Criminal Procedure, as 
you have in the case of Suneechur (Case 
37 of Statement No. 4) omitted to state the 
“grounds upon which you remitted the sentence 
of death to which the prisoner had rendered 
himself liable. 


Charge of dishonestly receiving stolen 
property to set forth knowledge or 
belief. ? 


No. I 154. 


From the Registrar of the High Court, 
go., dated Calcutta, the 18th December 
1865. l : 


(Criminal Side.) 
Present: 
The Hon’ble C. B. Trevor, Judge. 


Srz,— Wits reference to your Jail Deli- 
very Statements for October last, I am 
directed to point out that the charge against 


Shirll (Case 2 of Statement No, 4) should have | 


THE WEEKLY REPORTER. 


Letters. Il 


set forth that he knew or had reason to be 
lieve that the property ha received was stolen 
property : for, without this knowledge or 
belief, the offence under Section 411 of the 
Penal Code was not complete. 


+ 





Imprisonment for default of payment 
of fine—A false charge need not 
necessarily have been made in 
Court. 


Extracts (paras. 4 and 5) of Letter No. 
1155, from the Registrar of the High 
Court, &¢., dated Calcutta, the 18th 
December 1865. 


4, In the case of Gunesh Sing (Case 6 of 
Statement No. 4) the Court find that the alter- 
native sentence of imprisonment, in default of 
payment of fine, exceeds the legal limit which 
in such a case would be oneand a half month, 
inasmuch as Section 65 of the Penal Code 
limits imprisonment for default to one-fourth 
of the maximum period fixed for the substan- 
tive offence (Section 132 Penal Code), which 
in this case, would be one-fourth of six 
months, or one andahalf month. Under these 
circumstances the Court cancel this sen- 
tence as illegal, aud direct that you will pass 
a fresh sentence in accordance with the law 
now explained to you. 


5. With reference to the remark made in 
your judgment in the above case, I um to 
point out that there is nothing in the terms 
of Section 211 of the Penal Code, which 
support your dictum that the false charge 
must have been instituted in Court. The 

+ Sea Mayne's Penal En a i n 

as ruled" ta false 
P charge deliberately made 
before an Officer of Police, with a view to its 
being brought before a Magistrate, brings a 
party making it within the provisiuns of 
Section 211 of the Penal Code. In this 
ruling the Court concurs, and consequently 
the grounds upon which you acquitted the 
prisoner of the charge under Section 211 we 
erroneous, 
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imprisonment and Whipp ing of juve- with a view of enabling those Officets to 


nile Offenders. 


Extract (para. 2) of Letter No. 1168, 
from the Registrar of the High Court, 
§c., dated Calcutta, the 19th December 
1866. 


. 2, In reply I am to state that, as the pun- 
ishment of whipping is alternative in the 
case of juvenile offenders, the law permitting 
the Magistrate either to commit to prison or 
to inflict a whipping, the Court do not think 
that the Judge can set aside a sentence of 
imprisonment. Moreover, if a Magistrate 
imprisoned a juvenile ofender, and on appeal 
the Judge ordered him to be whipped, he 
would receive not only the whipping, but a 
term, be it greater or less, of imprisonment 
beside which would be illegal. | 





Act XV of 1862 when and how ap- 
plicable. 
No. 1178. 


From the Registrar of the High Court, 
&c., dated Calcutia, the 231d December 


] 866, 
(Criminal Side.) 
Present: 


The Hon’ble C. B. Trevor, G. Loch, and 
H. V. Bayley, Judges. 


Sirz,—I ax directed to acknowledge the 
receipt of your letter No. 31, dated 21st 
September last, and in reply to state as 
follows. 


2. Act XV of 1862 isan enabling Statute, 
and was passed not with the object of 
enabling the Chief Executive Officer of a 
District in Criminal matters to award a 
higher punishment than Magistrates could 
award under the Code of Criminal Procedure, 
in cases cognizable by them exclugively, but 


try and passa severer sentence than the 
ordinary one on offenders in certain other 
cases, which, but for that law, they must have 
committed to the Sessions. It in fact consi- 
dered them as Magistrates with an extended ° 
jurisdiction. 


3. If, therefore, thecase referred under 
Section 277 of the Code of Criminal Proce- 
dure be a case exclusively cognizable by the 
Magistrates, then, whether further evidence 
be taken or not, the Magistrate will, in passing , 
sentence, be limited to his ordinary jurisdic- 
tion ; if, however, it be a case cognizable both 
by the Magistrate and Sessions Judge, in 
which the Magistrate thinks a severer sen- 
tence necessary, than that which he, as ordi- ` 
nary Magistrate, can pass, his extraordinary 
powers under Act XV of 1862 will then 
come into play, and it will be necessary for 
him to conduct the whole trial, that is, have 
all the prosecutors aud witnesses examined 
before him, and the defence taken in his 
presence. f 


4. TheCourt observe that, if the case were 
one cognizable only by the Sessions Judgeordi- 
narily, a reference under Section 277 would 
be illegal, the ‘Subordinate Magistrate having 
no jurisdiction to record a finding of any 
sort in that class of cases. 


6. Iam to add that, though the law above 
cited enables the Chief Executive authority 
to try all offences not punishable with death, 
it only empowers him under the. Code of 
Criminal Procedure to pass sentence of im- 
prisonment of either description for a term 
not exceeding 7 years, including such soli- 
tary confinement as is authorized by law, or 
fine, or both. It follows that if, in any offence 
not punishable with death, a severer sen- 
tence than the above is considered necessary, 
the offender should be committed to take 
his trial before the Judicial Commissioner. 


1865.] Small Cause 


THE WEEKLY REPORTER, 


Court References. 9 





. The 20th December 1865. 
Present: 


The Hon’ble W. Morgan and Shumboo- 
nath Pundit, Judges. 


‘Zimitation—Deposit on account of 
Revenue by sharer of joint estate. 


Reference to the High Court by Baboo 
`  Nobin Kishen Pauleet, Officiating Judge 
of the Small Cause Court of Midnapore. 


Boykunt Nath Bhooya, Plaintif, 
VETSUS 
Ram Nath Bhooya, Defendant. 


Baboo Banee Madhub Banerjee and 
others for Defendant. 


Suit No, 734 of 1865. 


A suit to recover deductions made on account of 
R venne by the Collector from a deposit made by a 
sharer of a joint estate in order to protect his share 
from sale by reason of the default of his co-sharer, 
is governed by the limitation prescribed by Clause 
16 Section 1 Act XTV of 1859. 

Case,—Tais is an action by one of the 
proprietors of a joint estate against a co- 
gharer to recover money due by the latter on 
account of the revenue of his share of the 
estate, to the payment of which revenue the 
Collector had applied a deposit made by 
plaintiff (under Section 15 Act KI of 1859 
evidently). , 

The claim embraces the payments or de- 
ductions made by the Collector, Dut of plaint- 
ifs deposit, from January 1860 to the 22nd 
September 1868, so that more than three 
years have elapsed from the fates of the 
payments made from January 1860 to 4th 
July 1862, up to the date of institution of 
the present suit, which was preferred on the 
oth instant (July 1865), and by similar com- 
putation the remainder of the payments 
fulls within the period of three yearg, but 
above that of one year. 

It is urged in defence that Clause 9 Sec- 
tion 1 of Act XIV of 1859 bears on a suit 
of this nature, and that, therefore, the claim 
for the kists or instalments paid up to the 
4th July 1862, is barred by lapse of time. 

The point for decision is, what is the 
period of limitation applicable to suits like 
the present ? 

Iam of opinion that a deposit made by a 
‘Sharer of an estate in order “ to protect his 
share from sale by reason of the default of 


his co-sharer” doeg not fall under the head 
of payments made under protest on account 
of arrears of revenue or similar demands, for 
suits to recover which the limitation of one 
year is prescribed in Clause 4 Section 1 Act 
XIV of 1859 ; nor do I think that an action 
to recover such deposit, or, more plainly, the 
deductions made by the Collector fiom such 
deposit in satisfaction of his demands against 
the depositor’s co-sharer, falls under the three 
kinds of suits to which the 9th Clause of thé 
said Section applies: for this is not certainly 
an action to recover a debt on bond or money 
lent, nor one for the breach of any contract. 

I am rather inclined to hold that this 
suit falls under the class of suits for 
which no express limitation is provided by 
Act XIV, and that, therefore, under Clause 
16 Section 1 of that Act, the limitation of 
6 years should apply to it. 

Judgment of the High Court.—There 
was clearly no payment under protest within 
the menning of the 4th Clause of Section 1 
of Act XIV of 1859 ; nor is the suit, we 
think, brought to recover ‘money lent or 
interest, or for the breach of any contract’? 
within the meaning of the 9th Clause. The 
defendant’s liability arises from the fact that 
the plaintiff’s money, deposited by him in 
the Collectorate, has been duly applied by 
the Collector in payment of arrears of re- 
venue due from the defendants in respect of 
his share of the estate. These arrears were 
a charge upon the entire estate (including 
plaintiffs share therein) which would have 
been sold for the arrears had not the plaint- 
iff previously made the deposit and signed 
the agreement of pledge provided for by 
Section 15 of the Sale Law (Act XI of 1859). 
Notwithstanding that it was at the option of 
the plaintiff to make such deposit and pledge, 
we think that, when made, the application of 
the money of the plaintiff thereunder in dis- 
charge of the arrear due from the defendant 
was a payment made on behalf of the latter, 
which he is bound by law to reimburse to 
the plaintiff. But this obligation arises not 
by virtue of any such contract as is contem- 
plated by the 9th Clause of the Section, but 
by force of law. We, therefore, think that 
the 9th Clause does not govern this case: 
and, as no express limitation is provided else- 
where, the suit must be governed by the 16th 
Clause. The suit wasin this view instituted 
within due time, haying been brought within 
6 years from the earliest cause of action. It 
is not shown that the 8th Section of the Act 
has any application to circumstances of this 
CASE. 


“10 


Small Cause 


The 20th December 1866. 
Present: 


The Hon’ble W. Morgan and Shumboonath 
Pundit, Judges. 


Jurisdiction (of Small Cause Court)— 
Suit for stipulated sum for leave to 
use path across land. 


“Reference to the High Court by Baboo 


Shamsher 


Punchanun Banerjee, Judge of the Small 
Cause Court of Hooghly. 


Woomapersad Shaw, Plaintiff, 
versus 


Sirdar Mehter 
Defendants. 
A suit upon a contract for the payment of a stipu- 
lated sum per mouth to the owner for the leave 
ranted by him to the defendants to use a path across 
Bis land. is cognizable by the Small Cause Court. 
Case.—Tue facts of the case may be 
briefly stated thus :—The plaintiff alleges 
that the defendants executed in his favor a 
“kubooleut” duted the 3rd Faleoon 1271, 
(a translatiqn of which is annexed) whereby 
they bound themselves to pay the plaintiff 
a rent of 2 annns per diem, in consideration 
of his permitting them to pass over a strip 
of land 92 cubits in length and 2 cubits in 
breadth, belonging to him, in carrying night- 
soil to the river; that the defenduuts paid 
reot at the above rate according to the 
terms of the ‘“‘kubooleut” up to the 9th 
Bysnck 1272 ; but that, from the 10th Bysack 
1272, they have refused to pay the same. 
He, therefore, brings this action to recover 
rupees 7-14 being arrears of the rent in 
question from the 10th Bysack 1272 to the 
date of sait. The defendants in their an- 
gwer admit the execution of the “ kuboo- 
leut” on which the plaintiff sues, and the 
payment of 2 annas per diem as rent for 
making use of the plaintiffs land in carry- 
ing night-soil to the river up to Bysack 
1272, but plead that, in consequence of the 
Officer appointed by Government to the 
charge of the dung-boat by which, under 
arrengements made by the Magistrate of the 
District since the execution of the “ kuboo- 
leut,” the night-sotl is conveyed to the 
middle of the river, levying upon them a 
duty of 8 annas per man per mensem, they 
have withheld payment of the rent to the 
plaintiff. 
The question of law submitted for the 
decision of the Courtis, whether the Small 
Cause Court has jurisdiction over a suit of 


and others, 
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this kind. By Section 6 of Act XI of 1865 
all suits for rent within the pecuniary limits 
therein Insid down are cognizable by Courts 
of Small Causes with the exception of 
those specified in Clause 4 of the Section, 
viz. claims for the rent of land for which 
a suit mny be brought before a Reve- 


noe Officer, unless the Judge of any 
Small Cause Court shall have been inr 
vested by the Local Government with 


special jurisdiction for the purpose. The 
point ror consideration, therefore, is whether 
the plaintiff's claim is one for which a suit 
may be brought before a Revenue Officer. 
If the claim is cognizable by a Revenue 
Officer, no suit for it can He in the Small 
Cause Court ; but if the claim is not cog- 
nizable by a Revenue Officer, a suit for it 
is maintainable in such a Court. The law 
which defines the different classes of suits 
for rent that are cognizable by a Revenue 
Officer, is Section 23 of Act X of 1859, and 
the question is whether this suit is within 
the purview of thatlaw. The wording of 
the Section quoted is, indeed, so general as 
to include all suits for rent on account of 
land ; but ns the whole of Act X of 1859 
has reference only to persons between whom ~ 
the relation of landlord and terant exists, 
suits by landlords against tenants for arrears 
of rent only come, I believe, within the 
scope of the Section. In the present ense 
no such relation exists between the plaint- 


i if and the defendants ; the latter having only 


stipulated to pay 2 annas per diem in con- 
sideration of the permission given them by 
the plaintiff’ to go over his land which is, 
to all intents and purposes, a “ contract,” the 
essential elements of which it is not dith- 
cilt to trace in the agreement between the 
parties. I am confirmed in this view by 
the ruling of the High Ccurt that, where 
a person purchases a building without the 
land on which the building stands, nd sti- 
pulates to pay to the owner of such land 
a certain sum per mensem as the rent of the 
land, as long as the same is not restored to 
its original condition by the demolition of 
the building and the removal of its ma- 
terials, a suit for the recovery of the rent 
stipulated, though on account of land, will 
not liein the Revenue Courts. Again, the 
rent of a house includes the rents of the 
land on which the house stands; yet the 
law is settled that a suit for sach rent 
ig maintainable in the Small Cause Court, the 
plaintiff not being bound to sue separately 
for the rent of the building, and for that of 


1865.] Small Cause 


the lafidon which the building stands : for 
the former in the Small Cause Court, and 
for the latter before the Collector. I presume 
‘that the suit under notice is precisely one 
of those which the Legislature intended by 
the words “claims for rent” in Section 
6 of Act XI of 1865. For the reasons set 
forth above, I am of opinion that the suit 
referred is cognizable by the Small Cause 
Court. 


Translation of the ‘ kubooleut” filed by 
the plaintiffin suit No. 351 of 1865 of the 
Small Cause Court at Hooghly. 


“u To Baboo Wooma Persad Shaw. 


“ We, Gonesh Mehter, Modhoo Mehter, 
Aldha Mehter, Gungoo Mehter, Haroo 
Mehter, Foosoo Mehter, Mufteah Mehter, 
and Bhutto Mehter, now residing at Chin- 
surah, Pergunaah Arsah, do hereby execute 
this ‘ kubooleut.’ Previous to this, Gonesh 
Meliter took a pottah for the term of one 
year of a strip of land being the southern 
portion of your ‘ Khye Churatee’ land 
called your assuth tollah ‘ Jomeen’ at Chin- 
gurah, 92 cubits in length and 2 cubits in 
breadth, running east and west from the 
public road to the limit of your land at a 
rent of 2 annas per diem for a pathway for 
carrying filth tothe river. We now toge- 
ther do execute this ‘ kubooleut,’ stipulat- 
ing that, should we betake ourselves to any 
other way or ghat before the expiration of 
the above term, we will pay the whole 
amount of rent at the rate aforesaid for the 
remainder of the term. Before the expira- 
tion of the term, you will not beable to close 
up ths pathway. We will pay the rent for 
each day at the end of the day; should we 
fail to do so, we will pay interest,at 1 anna 
per rupee. We accordingly execute this 
‘kubcoleut,’ baving taken a ticca pottah 
of land, dated 8rd Falgoon 1271,” 


Attesting Witnesses. 
1. Bam Lall Peadab, 


2. Boodhun Codchman, 
3. Ram Bhojo Syce, of Chinsurah. 
Judgment of the High Court,—The suit 


` 


Pa oe 
is not one of the description made cognizable 


— 


by the Collectors of Land Revenue. The 
rent of land is not sued for, but merely the 
stipulated sum made payable by the contract 
to the owner for the leave granted by him 
to the defendants to use a path across his 
land. The suit is within the Small Cause 
Court jurisdiction. 
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The 20th December 1865. 
Present : 
The Hon’ble W. Morgan and Shumboonath 
Pundit, Judges. 


Jurisdiction — Registration — En- 
forcement of payment of register- 
ed Bond. 

Reference to the High Court by Mr. C. D. 
Field, Officiating Judge of the Principal 
Court of Small Causes of Jessore. 

Keshab Lal Mitter, Plaintiff, 


PEr sus 


Masabdy Mundal and others, Defendants. 


The Court which has jurisdiction in a proceeding 
to enforce payment under the provisions of :h8 Ke- 
giston Act XVI of 1864 of a registered bond, is 
the Court in which a suit fur the amount claimed is 
maintainable, 


Case.—Tuis is an application under Sec- 
tion 52 of Act XVI of 1864 for the enforce- 
ment ofa bond for the payment of money. 
The bond, dated 81st Assar 1272, is for 
500 rupees to be re-paid on 10th Srabuon 
1272, with interest at 75 per cent. The in- 
terest on the bond now amounts to rupees 
22-14, and the Courtis asked to issue exe- 
cution for this sum, together with rupees 
500. Has this Court jurisdiction, seeing 
that it Guunot entertain any claim for a sum 
exceeding 500 rupees ? 

The words of Section 62 of Act XVI of 
1864 are as follow :—* A bond or other 
application for the payment of money re- 
gistered with such agreement as in the last 
preceding Section mentioned, may be en- 
forced without a suit by any Court which 
would have had jurisdiction to try a suit 
on such bond or other obligation for the 
recovery of the amount.” What amount? 
Is it the amount registered or the amount 
sought to be recovered by execution pro- 
ceedings ? Ifthe amount of the bond had 
originally been 1,000 rupees and of this 600 
rupees had been paid, should payment of 
the balance be euforced through a Court 
having jurisdiction up to 1,000 rupees ? 
This question, it will be seen, is closely 
connected with the point in hand. 

On the one hand, it may be said that the 
amount, for which the bond was registered, 
is the amount which should decide the point 
of jurisdiction ; that interest, accruing after 
the date of registration, ia like interest on 
a sum decreed; that this Court is com- 
petent to decree a principal sum of 500 
rupees with costs and interest after date 
of decree over and above ; and that a bond 


12 Smali Cause 


registered under Section 51 of Act XVI of 
1864 is made by law of the same effect as a 
decree, and by analogy can be enforced in 
the same way as the Court could enforce 
its own decree for 500 rupees with costs 
and interest. 

On the other hand, it may be said that 
the amount registered was not 500 rupees, 
but 500 rupees plus interest; that there was 
no cause of action till 10th Srabun 1272, 
when 500 rupees plus interest became due ; 
that, once the document was executed be- 
tween the parties, no sum of 500 rupees was 
ever claimable, buta sum of 500 rupees plus 
jnterest, amounting to more than 500 rupees, 
and, therefore, ousting entirely the jurisdic- 
tion of this Court. 

I have looked at the Sections in the 
amended Code of Civil Procedure (published 
in the Gazette), which are intended to lay 
down the procedure applicable to this class 
of cases, but they throw no light on the 
point. Until the amended Code becomes 
law, there is no procedure to guide the 
Courts in dealing with these particular 


applications., Is a Judge competent in the]. 


present state of the law to entertain any 
defence on the part of the person against 
whom it is sought to enforce a registered 
bond? Av allegation of payment might, 
doubtleas, be enquired into under Section 11 
of Act XXIII of 1861, but there seems to be 
no law for investigating any other plea. 

Judgment of the High Court—The 
Legislature, when it enabled persons to add 
to the terms of registered contracts for the 
payment of money a provision by which the 
amount becomes recoverable without a suit 
in Court, and in the same manner as when a 
sum has been ascertained by decree (that is, 
by process of execution), intended to leave 
the jurisdiction of the Courts in all respects 
unchanged. When the sum mentioned in the 
contract as the principal sum ‘is increased by 
the addition of interest payable by the con- 
tract; the amount which may be recovered 
by this summary mode of procedure is the 
increased sum ; and the Court to be resorted 
to for enforcing payment is the Court in 
which a suit for that sum must have been 
instituted under the ordinary Law of 
Procedure. 

In the present case, if more than 500 rupees 
(whether principal or interest) is sought to 
be recovered, the Small Canse Court has not 
jurisdiction to entertain the application. The 
framers of the two Sections (Sections 51 and 
52) appear from the words used to have had 


THE WEEKLY REPORTER. Court References. [VoL IV. 


+ 
such a caso in contemplation. But the words 
may also be fairly construed to mean that 
any Court having jurisdiction to hear a suit 
brought on the bond or obligation for the 
recovery of the sum then due (the sum being 
within the pecuniary limit of the Courts 
jurisdiction) may enforce payment of such 
amount by process of execution. Whatever 
the amount of the bond, &e, if a sum not, 
beyond 500 rupees only is due, the Small 
Cause Court may enforce payment under the 
Act. The ordinary rules applicable to the 
execution of decrees, so far as they can be 
applied, should be followed. 


The 21st December 1865. 
Present: 


The Hon’ble W. Morgan and Shumboonath, 
Pundit, Judges. 


Instalment Bond— Stamp Duty. 


Reference to the High Court by Mr. C. D 
Field, Officiating Judge of the Principal 
Court of Smali Causes of Jessore. 

Sutto Bhama Dosseea, Plaintiff, 


DET SUS 


Jameeruddy Khan, Defendant. 


The stamp on a plsiat on an instalment bond 
should be estimated not on the amount of the whole 
bond, bat on the amount claimed in the suit. 

Case.—Tue point upon which I solicit 
the opinion of the High Court in this case 
is as follows :— , 

The plaintiff sues on gn instalment bond 
for the recovery of the first instalment—seven 
rupees—which has not been paid on the ap- 
pointed date.® The bond is for 80 rupees 
payable in eleven instalmenta : but the dates | 
for the payment of the other 10 instalments 
have not yet arrived, and the bond contains 
no stipulation that, if default is made in the 
payment of one instalment, the whole of the 
instalments will become due. On what 
stamp should the plaint be written? 

In Macpherson’s Civil Procedure (1860), 
page 158, the following passage occurs-— 
“By the Circular Order of the 14th May 
1847, it seems to have been intended to rule 
that, if the suit be instituted to recover the 
whole balance of principal and interest 
remaining due upon a bond, so that, when 
the claim is satisfied, the account upon that 
bond will be finally closed, the stamp must 
be sufficient to cover the whole claim ; and 
that if the suit be instituted for the recovery 
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of an instalment with or without interest, 
the stamp must be of a value equal to the 
aggregate amount of the instalment and 
interest claimed, and of the sum of all 
instalments due or to become due there- 
after.” 

This Circular is, I believe, acted upon up 
to the present day. When it was issued, 
Regulation X of 1829 was the Stamp Law 
‘In foree. Fhe Schedule of that Regulation 
differs in no respect from the present Act 
in the particular portion which fixes the 
value of the stamp on plaints. 

The stamp paper in use in this country 
serves a double purpose. It is used for’ 
Deeds, Instruments, and Writings, and for 
law proceedings. Although the same kind 
of stamps are used for the two purposes, there 
is a distinction which ought to be observed. 
In the Courts at home, fees are paid on 
taking the various steps in a case, which 
ere taken in this country by filing petitions 
ou stamped paper, the value of which re- 
presenta the fee payable under the other 
practice. 

In order to render a deed, instrument, or 
writing, admissible in evidence, it must bear 
nh certain stamp; and once the law is complied 
with in this respect, the document becomes 
a valid document for all purposes of evi- 
dence. Theinstalment bond being properly 
stamped ns a bond, ought then, I think, to be 
adinissible to prove plaintiffs claim with- 
out his being obliged to pay Stamp Duty 
over again on his plaint for the sum of 
80 rupees, when he only seeks to recover 
7 rupees. The words of the Sghedule to the 
Stamp Act are, “Ifthe amount or value of 
the property claimed does not exceed, &c.” 
When the plaintiff only claims 7 rupees, 
why should he be made to pay Stamp Duty 
as if he claimed 80 rupees ? If the Circular 
were strictly carried into, practice when 
he sues next year for another 7 rupees, 
he would have ‘to institute his suit ona 
stamp sufficient to cover a claim for 73 rupees; 
and if he lias to sue for every year’s snstanl- 
ment, the unfortunate debtor will have pnid 


as coats Stamp Duty eleven times on the last | 


instalment, 


It may be urged that in the firet cnse the 
whole Stamp Duty on institution should be’ 
paid, as the plaintiff obtains the decision of 


the Court on the genuineness or otherwise. 
of the document which forms his ground of- 


action, This’ may be so; but it will not 
prevent defeudaut setting up the plea of 


. payment,- when sued. for each- successive in-. 
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| but on the amount claimed in the suit. 





‘Mr. D 


stalment. Even if all the instalments could 
be now sued for, I thiok plaintiff should 
only have to pay for a stamp on institution, 
according to the value of what he sought to 
recover. If be chose to sue for only one 
instalment, when under the terms of the 
bond he could sue for all on the lapse of one, 
it would be a splitting of hie claim within 
the meaning of Section 7 of Act VIII of 1859, 
which would probably bar a subsequent suit 
for the other instalments—a matter with 
which he alone is concern3d, and with which 
the Revenue can have no connection, ag tlie 
Stamp Duty payable to render the bond ad- 
missible in evidence has been already disg- 
charged. Whatever be the nature of the 
documentary evidence adduced to provg the 
plaintiff's case, I think the stamp on his plaint 
should be strictly regulated by the sums 
sought to be recovered, and that in the pre- 
sent case the plaint stamp should be 1 
rupee and not 8 rupees. 

Judgment of the High Court.—We think 
with the Judge of the Small Cause Court 
that the stamp on the plaint should be eati- 
mated not on the amount of the whole bond, 
In- 
stalments not yet due, like instalments al- 
ready paid, are not and cannot be claimed ia 
the plainton aninstalment bond, The words 
of the Act iu such a matter must prevail. 


The 21st December 1865. 
Present: 


The Hovwble W. Morgan and Shumboo- 
uath Pandit, Judges. 


Principal and Agent. 
Reference to the High Court by Ar. C. D. 
Linton, Judge of the Small Cause Court 
at Chooadangah. 


Sreenath Roy, Plaintif, 
versus 


S, Ross, for self and for Govern- 
ment, Defendant. 
The defendant, a servant of Government, having 
ven order. for brıckt, and the plaintiff being awaie 
that the defendant was a servant of Go ernment, and 
that the biicks were rewired for building bridges 
on account of Government, —HeLD that the Govern- 
ment was liable, and not the defendant personally. 
Case No. 369 of 1865.—Tars is nn action 
brought by the plaintiff to recover from the 
defendant rupees 144-8, being the unpaid por- 
tion of the price of 85,582 entire and broken 
bricks taken by defendunt fiom plaintiff from 


D 


14 Small Cause THE WEEKLY 


ist to 10th April 1865. 
fullows :— 

“ Buit laid at rupees 144-8. Defendant 
“having entered into an oral agreement with 
 pluntiffin thelatter end of last Pous to the 
“ effect that defendant would pay at the rate 
“ of 6 rupees per thousand, and take 1,50,000 
“ bricks (well burnt, red, entire bricks), and 
‘advanced to plaintiff! in two instalments 
“150 rupees, on the plaintiffs having 
‘Sprepared and burnt the bricks, defendant, 
“through his subordinate assistant, Mr. 
“J. H. Dodson, received on giving receipts 
s from lst to 10th April 1865 entire bricks 
“ to the number of 60,882 and half and three- 
“ fourths of bricks to the measure of entire 
« bricks 25,200 having a total of 85,582 entire 
“ bricks, out of the vulueof the same, viz. 
“rupees 518-8. Plaintiff has received from 
“ Jast Pous to Joisto 1272 on various dates 
“ from defendant 360 rupees, and through 
“ Mr. Dodson 9 rupees, having a total of 
“ 869 rupees, and brings this action for the 
“ remaining sum of rupees 144-8,” 

Defendant, Mr. Ross, states that he is not 
personally linble in this-matter, as the bricks 
were required for Government road, and that 
Government i$ liable ; and he and the Pleader 
for Government state that defendant author- 
ized Mr. Dodson to take the bricks contracted 
for from plaintiff ; that the defendant admits 
Mr. Dodsou’s receipts filed with plaint, but 
states that Mr. Dodson was not authorized 
ty him, defendant, to grant those receipts ; 
that, as appears by Mr. Dodson’s letter to him, 
defendant (both letters being filed); that out of 
60,382 biicks received by him 22,260 were to 
be deducted as being kutcha bricks; ond that 
in pursuauce to Mr. Dodsoun’s letter, defendant 
adinits to have 1eccived 88,000 bricks, and 
admits that he paid plaintiff 360 rupees, 
aud Mr. Dodson 9 rupees; and that the 
contract was to supply entire bricks ; and that 
the contract was that if plaintiff should 
supply good entire bricks, %. e. 1,50,000, 
then the broken bricks should be taken, 
otherwise not; and that no price was 
fixed upon for such broken bricks ; that 
Mr. Dodson granted receipts for the broken 
bricks ag it was understood that plaintiff was 
to supply bricks according to his contract, 
but those broken bricks were not taken from 
plaintiff, and consequently Government can- 
not be held answerable for its value. 

On the application of Modun Mohun Chat- 
terjee, and by consent of plaintiff, Modun 
Mohun was made a plaintiff according to the 
provisions of Section 73 of Act VILD of 
1859, - 


The plaint runs as 
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Sreenath Roy states: I am plaintiff, and 
Modun Mohun is my partner. He has 
6 annas’, and [have 10 annas’ share, and Mr. 
Ross told me that he required bricka and ask- 
ed me to make some. I then asked him what 
sort of bricks, and what rate he would give, 
He ssid 6 rupees a thousaad bricks, and the 
same to be burnt with wood, and showed 
me two musters of bricks, and I said 
he must advance me money, to which he 
consented and gave mean advance of 150° 
rupees to commence. The contract was 
for 1,50,000 bricks, and [ made up my 
hesab and found that, if I only gave en- 
tire bricks at that rate, I should be n 
loser, then Mr. Ross snid he would take 
entire and broken bricks at 6 rupees 
per thousand. I made 1,50,000, and burnt 
them in one kiln, and asked Mr. Ross for 
further money to make more mud-bricks s80 
as to complete 1,50,000 burnt bricks ; he did 
not pay me. {Í then, out of my own money, 
progressed with the work. I lost by the 
rains 25,000 mud-bricks, the value of which 
Mr. Ross said be would pay me at the rate 
of rupees l-4 per thousand, as he agreed to 
supply me with a house for the mud-bricks 
but did not do so. When the kila was 
finished, I informed Mr. Dodson about it, 
and asked if he would by measurement take 
the bricks or have the bricks counted and 
taken ; he said he could say nothing with- 
out Mr. Ross. Then Mr. Ross ordered me 
to break the kiln and to count and honp the 
bricks. I then began to arrange the bricks ; 
it took eight or ten days to arrange them, and 
the day aftor the bricks were finally arranged 
I found 8 or 4 carts conveying those bricks 
away, and the cartmen told me that the 
bricks were mine, and that Michoo Biswas 
had counted them and given then, and that 
they were taking them to where bridges were 
being made on the road. I then said that 
Michoo Biswas had no right to take the 
bricks a8 my contract was with Mr. Ross, 
and that without a receipt I would not part 
with the bricks. I then had the bricks 
re-placéd by the cartmen, and found there wera 
200 bricks less. I then told the cartmen that 
they must make good the 200 bricks, they 
then said that 2 carts had been taken to the 
bridges. Shortly after Mr. Ross and Michoo 
Biswas came on horseback, and [ complained 
to Mr. Ross about the removal of the bricks, 
and that the same were short. Mr. Ross then 
snid I could take from Michoo Biswas the 
200 bricks, and Mr. Ross said not to give 
bricks without a receipt, and that he would 
either count them himself or authorize 
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another to do so for him.. Then Mr. Ross 
and Mr. Dodson came together and. counted 
6,700 bricks, and sent carta for tho same and 
took them awny, nnd I got a receipt for the 
same from Mr. Dodson which is filed with my 
nuthee (points it out), I told Mr, Ross it 
would be better that he should at once count 
and take all thé bricks, but be said he had 
authorized Mr. Dodson to receive the bricks 
‘nod grant receipts, and said that without 
receipts: he would not acknowledge any 
hesab for the same. 
arrangement, Mr. Dodson took away, including 
6,700 bricks mentioned above, 60,382 entire 
burnt bricks and 25,200 broken burnt bricks, 
and granted receipt for the same (points them 
out in nuthee); valueof the same will be rapees 
‘5613-8, of which I have received 360 rupees 
from Mr. Ross, and 9 rupees from Mr. Dodson, 
balance rupees 144-8. By reference. to Mr. 
Dodson’s receipts, at least a copy which 
was forwarded to him by Mr. Dodson, Mr. 
Ross paid me money. Mr. Browing and 
Tarucknath asked me for the broken burnt 
bricks ; I said -Mr. Ross had taken them 
and he’ could tell, and I asked Mr. 
Ross about it, and he said he wonld con- 
sider the matter as he had tnken those bricks 
from me. Mr. Ross has constantly promised 
to pay me, but has put me off with various 
“excuses. 


To the Court,—I was aware that Mr. Ross 


was a servant of Government at ths time that 
he gave me orders for the bricks ; also before 
that I heard he was a servant, 

Cross-Examined.—At the time of contract 
it was agreed that Mr. Ross shquld take entire 
and broken bricks, and Mr. Ross wrote to Mr. 
Meara on this subject on the day that 3,350 
‘bricks were counted, also thegbroken bricks 
were counted, 

John Henry Dodson states :—I was ap- 
pointed by Mr. Meara as Clerk of the works on 
the Jessore and Jheuaidah roads. I know 
plaintiff in this onse. The receipts marked 
A. B. C. and D., were granted by me to 
plaintiff for bricks, 4. e. eutire bricks, f. e. for 
60,382 bricks.’ And the measurement set 
out for broken bricks in the receipt, dated 
10th April 1865, was a Memorandum for Mr. 
Ross. I was authorized by Mr. Ross to 
grant receipts to plaintiff for work done by 
him. The broken bricks have not been re- 
moved yet, as they were only fit for ballast, 
and Alr. Ross did not require them. 

Case No. 369 of 1865. 

Examined.—Out of 60,882 bricks 17,76 
is to be deducted as they-were kutcha, -and 


In pursuance of snch' 


the Executive Engineer, Mr. Meara, told 
me to reject the greater part of what he had 
seen. Those bricks nre still at the clamp, and 
have not been removed, and the letter marked 
is the one which I wrote to Mr. Rosa about 
the bricks. The 4.500 bricks mentioned iu 
the snid letter wasalso Autcha bricks, but not 
included in the receipt for 60,382 bricks. 

To the Court.—After what the Execu- 
tive Enginoer told me, I rejected 17,760 
bricks. I used to grant receipts before 
removal of the bricks off the ground. The 
outer portion of the stocks which „were 
counted contained tolerably good bricks, ¢. e. 
passable, and portion of the inner stock 
contained half-burnt or ama bricks, not fit 
to be used, and they were obliged fo be 
sorted before removal. Before granting 
receipts I saw the bricks. Plaintiff hezged 
of me to writé and persuade Mr. Ross to 
take the broken bricks from him, and, ou that 
account, I wrote to Mr. Ross that a great 
portion of them could be used for soorkee. 
The entry of bricks ended between 10th 
and 28th April. I think but a few carts 
may have also removed bricks at commence- 
ment of May. . 

Bycanto Biswas states.—I have Taj- 
ruttee Karbar, and did earth-work for 
plaintiff, aud I counted bricks for three or 
four days- for Mr. Dodson, i. e. bricks be- 
longing to plaintiff, and plaintiff and Mr. 
Dodson were talking and saying that bricks 
amounted to 85,000. That contract for a 
lac of bricks, made between plaiutiff and Mr. 
Ross, was at the rate of 600 rupees for n 
lac. Contract was for 1,50,000 bricks at 6 
rupees per 1,000 bricks, and that coutract 
was to take entire and broken bricks. 

Cross-Examined.—I have cash and paddy 
transactions. On the date of contract, I went 
with plaintiff to Mr. Ross, as he said he would 
receive money and pay me. He received 
money but did not pay me, as he said he had 
not received money forearth-work. Worked 
from Kartie to Bysack for plaintiff —no 
balance to receive from plaintiff. , In Chyet 
of 1271, B. S, I counted bricks. I have 
never before given evidence. 


Tarruchnath Chuckerbutty states :—~ I 
am agent of Browing and West, and I asked 
plaintiff. I think’ in May last. whether he 
could give me the broken bricks which Mr, 
Ross had not taken ; there were entire bricks 
amongst them, and he said that he would 
ask Mr. Rose and let me know. After this 
I did not see him. There are some of the 
bricks still at Bamakhally. 
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Cross-Examined.— Much ofthe bricks have 
been removed, but what there is would be 
sufficient for our purposes. 

Fukeer Chand Tantee states :—Con- 
firms plaintiff, and that on date of contract 
plaintiff got from Mr. Ross 150 rupees. 

Cross- Examined.—I have never before this 
given evidence, and that Le was in plaintiff's 
employ on date of contract on a salary, of 
4 rupees and khorack. 

Plaintiff re-called.—I agreed to give last 

- witness 3 rupees and Ahorack. : 

Evidence for the defence. 

Mr. Ross states :—The agreement enter- 
ed into by me with plaintiff (plaintiff being 
aware at the time that I was acting for 
Government) was that he was to supply 
1,50,000 pucca bricks, and that. if he sup- 
plied that quantity, I would take all broken 
pieces that he might get for the ballast. 
The price for pucea bricks was at the rate of 

- Grupees per thousand, and there was nothing 
settled for the broken bricks. Plaintiff 
supplied only 60,000, of which 17,000 were 
bad bricks and not fit for building purposes, 

-as the bricks which the plaintiff contracted to 
supply were-for building bridges, and he was 
aware of this when he made the agreement. 
The 17,000 bricks were not removed, and 
are still at the clamp. This account of ma- 
terials was given to me by Mr. Dodson 
about the beginning of May last, and it 
shows that 48,500 bricks of plaintiff were 
removed. 

.Cross-Examined.—I' have no copies of 
receipts granted by Mr. Dodson to plaintiff. 
‘Sometimes I used to look at plaintiffs work ; 
at other times Mr, Dodson used to send me 
information about the work. Plaintiif did 
not ask me for money to make another 
kila. Plaintiff came to me to make ap his 
hesab in last month I think, when I 
told him to wait for Mr. Dodson to 
come up, and according to what Mr. 
Dodson said his account would be set- 
tled. I did not make Mr. Browing an 
‘offer -to make bricks, I made bricks 
because plaintiff did not perform his con- 
tract. J don’t recollect if I showed plaintiff 

. any bricks when the contract was made. 
Mudun Mohun Chatterjee, the party who 
hos been’ made plaintiff in this action, was 
present with plaintiff on date of contract, 
also my writer. Cannot recollect if anybody 
else was present, 


Such is the evidence adduced by both 
` parties in support of their respective allega- 
tions, and the first question to be decided is 


‚whether Mr. Ross or Government is person- 
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ally liable in this action. 


Plaintiff admits that he was aware that 
Mr. Ross was a servaut of Governinent at the 
time that he gave him-orders for the bricks ; 
also before tlut, he had heard Mr. Ross was 
a servant ; and Mr. Ross states that plaintiff 
was aware at the time of the contract that 
he was acting for Government, and that the 
plaintiff was aware thatthe bricks were 
required for building bridges. This being so, 
Mr. Ross cannot be made personally liuble, 
ng itis laid down in Addison on Contracts, 
p. 629—“If a person be placed in a situ- 


ation rendering his character of ngent ` 


notorious, he cannot be made persovally 
liable in respect of hia denlings and transac 
tions in the usual course of his employment ;” 
and, again, at page 680 he says—‘If the 
agent ucts in a public employment, and the 
extent of his authority is as much known to 
the party contracting with the agent as to 
the agent himself, and it is manifest that 
the former intended to rely on the subse- 
quent ratification of the contract by the 
principal, and was not led into the contract 
by any instalment or misrepresentation on 
the part of the agent respecting his power 
nod authority in the matter, the agent will 
not incur any personal liability. Thus the 
Governor of the Fort or of a Colony is not 
personally answerable for stores ordered by 
him for the use of Government ; neither is n 
Military Commissary, nor the Captain of a 


trop, liable for forage supplied to the Army’ 


or to the troop, nor fur provisions furnished to 
the men; ner is the first Lord of the Trea- 
sury personally answerable for the expenses 
incurred by a person employed in raising a 
regiment forthe service of Governmeut ; nor 
is the Secretary of War liable to a ‘retired 
Clerk of the War Office for his retired allow- 
ance, although such allowances was included 
in the yearly estimates drawn for by such 
Secretary, aud received by him as applicable 
to such specific allowance, there being no 
duty ‘from which the law will imply a 
promise from the Secretary, who is the 
agent and officer of the Crown, and re- 
sponsible only to the Crown for the due 
execution of the trast committed to him. 
In all these cases the nature and extent 
of the agent’s authority are ns much known 
to the party. with whom he contracta as-to 
the agent himself ; and it is obvious that in 
these public travsactiona the individual 
creditof the agent is not intended to be 
pledged, but that the parties -who contract 
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with him rely on the honor and good frith., 


of the irresponsible principal, But‘if the 
agent jis not a public officer employed by 
the Govetnment, or acting in a public capn- 
city, aud the exnct natare of his authority 
is not known to the party with whom he 
contiacts, he will in general be responsible.” 
And the next question which remains to 


“be decided is, if nny and what sum plaintiff is 
' entitled 10 recover from Government, the con- 


tract as made by Mr. Ross being admitted ? 
- I think there can be no doubt on the evi- 
dence beforé me that the coniract, as stated 
by Mr. Ross, was made between him and 
plaintiff, as itis not reasonable to suppose, 
nor do I believe, that Mr. Ross did engage to 


_ pay the plaintiff for broken bricks at the 


same rate as for.entire bricks, i. e. 6 rupees 
per 1,000, and on this point I must attach 
more weight to the evidence of Mr. Ross 
than to that of.the plaintiff and his witnesses, 
all of whom, Í must say, have been guilty of 
falsehood on this hend, and their evidence I 
consider to he untrustworthy ; but Mr. Ross 
stantes. that he did not authorize Mr, Dodson 
to grant receipts for the bricks, but he author- 
ized him to take delivery of bricks from 
plaintiff; but both: plaintiff and Mr. Dodson 
state that Mr. Ross did authorize Mr. Dodson 
to grant receipts. This I think is consistent 


“with truth, Mr. Ross now admits, after look- 


ingat Mr. Dodson’s account, thathe hasre- 
ceived through Mr. Dodson 43,500 entire 
bricks. Mr. Dodson says that only 17,76u: 
entire bricks are to be deducted from 
60,382, which 'would make it 42,622; but 


‘his necount (filed by Mr.» Ross) shows 


that 48.500 entire bricks of plaintiff were 
removed, of which 5,000 are to be deducted, as 
they were bricks belouging tomnother party 
und another clamp. This would make it 


43,500 as now stated by Mr. Ross. The entries | 


in Mr. Dodson’s books (@ulled for by thé 


_ Court) show that 48.000 entire biicks of 


plaintiff were removed, of which 6,000 is to 
be deducted aa bricks belonging to another 
party and another clamp. This would bring it 
to 42,000. This seems irreconcileable, or is au 
error on the part of Mr. Dodson. Both Mr. 
Rosa and Mr. Dodson admit in their evidence 
in Case No. 89 of 1865, that the kutcha bricks, 
which nre referred to in the letter of the 28th 


„April, are the very bricks which Mr. Ross 


wished to purchase, and would have purclinged, 
bad not the rains set in, and Mr. Dodson stutes 


_in his evidence in that case it was not till 
Mr. Ross sent him the Memo. (which runs 
ad follows’: * 618, 


Mr. Dodson, April 21, 


THE WEEKLY REPORTER. 


Court References. 17 


1865. Requesting him to measure the earth- 
woik done by Sreenath Koy, and quantity 
of kercha lbricka he has on the ground he 
counted’) that he counted them, nnd that 
the letter of the 28th April was in answer 
to that Memo. This Mr. Ross admits, ond 
it is probable that he wanted to buy these 
bricks at a cheaper rate fiom plaintiff 
after what Mr. Dodson had written to him 
on the 13th April, as Mr. Dodson states jn 
his evidevce in the prebent case that it was 
nfter the Executive Engineer bud come up 
aud looked at the brick-work (that was on 
or about 138th April), that the Executive 
Engineer told him to reject the greater 
portion of plaintiff's bricks, and it was after 
this that he had written to Mr. tags the 
leiters dated 13th and 28th April, and Mr. 
Dodson stated to the Court (although this is 
not taken down by the Court) that, if the 
Executive Engiceer had not come up, he 
(Mr. Dodson) would have passed all the 
bricks belonging to plaintiff, and, in his 
letter dated JOth April, is willbe seen that 
he then said that plaintiff lad still some 
good bricks in his clamp. The receipts 
granted by Mr. Dodson to plaintiff for the 
bricks, show that the entire bricka were nll 
cvanted and received, and the broken bricks 
stacked and mensured, nå shewn in the re- 
ceipt dated 10th April; and it is now con- 
tended on behalf of Government that the 
kutcha bricks referred to in Mr. Dodson’s 
letter dated 28th April (but the evidence 
proves, and this Mr. Dodson admits, that 
they were half-buint or ama bricks) were 
not removed, ug also the broken bricks which 
Mr, Ross snys he did not take, and which 
Mr. Dodson says Afr. Ross did not require: 
consequently Government cannot be held 
liable for the value of them. 


I consider it sufficiently established from 
the evidence of the plaintiff and Mr. Dodson, 
na also from the wording of the receipts 
granted by Mr. Dodson to platnriff, and the 
correspondence which hes pnssed between 
Mr. Dodson and Mr. Ross, and from Mr. 
Ross's subsequent conduct (as he admits that 
in May he paid plaintiff, 85 rupees for the 
bricks supplied by plaintiff), coupled with 
what Tarucknath Chuckerbutty, a witness 
for the plaiutiff, has stated ; that Mr. Ross 
did authorize Mr. Dodson to grant receipts 
for the brieks ; and that there bag been a 
sufficient delivery, acceptance, and receipt by 
Mr. Ross through Mr. Dodgson of 60,082 | 
entire bricks, and 2,100 cubic feet of bioken 
bricks ; consequently I hold Government is 
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liable for their value. IfMr. Ross really did 
not wish to take the 17,760 bricks referred 
to in the letter of the 28th April, why did 
he wish to purchase them ns proved in Case 
No, 396 of 1865 ; or why did he again make 
a further payinent of 35 rupees to plaintiff 
in Muy, as he must have known that platutiff 
had been already overpaid ? But he stntes 
that it was to oblige the pluintiffthat he paid 
liin 35 rupees. This is not probable ar 
consistent with truth, Further, he again 
gives the following Memo. to plaintiff; — 


“ Sreenath Roy—Account to be squared up 
on Wednesday next. 


> lst January (Signed) D. R?” 


Addison says, page 278 :—*“ If the vendor 
is informed that an article of a cértain quality, 
character, or description, suited for some 
specified purpose is required, the law implies 
a promise from Lim that he does not, at the 
time of the sale,-know that the article is not 
of the requisite character and quulity, and 
that it is unfit for the purpose for which it is 
required ; ” ahd, agnin, at page 229, he saya, 
“ A manufacturer is presumed to have a 
rensonable kuowledge of the article he makes ; 
and the Inw implies a promise or under- 
tuking from him that all goods manufactured 
and sold by him for a specific purpose, and to 
be used in a particular way, are reasounble, 
fit, nnd proper for the purpose for which he 
professes to make them, and for which they 
are known to be required.” 

In the present case, plaintiff states that 
Mr. Ross showed him musters of bricks, bat 
Mr. Ross says he does not recollect if he did, 
I must credit the positive evidence of the 
plaintiff on this point. Mr. Dodson says 
that, when he granted recsipts, the bricks 
were not counted ; but the receipts show 
they were, and the receipt given on Ist 
April shows that 6,700 bricks were carted. 
He says, when removing the licks from 
the place where they were stocked, he was 
deceived og to the quality af the bricks 
which were removed from the middle of the 
“stock. If this were s0, why did he not at 
once write to Mr. Ross and tell him about 
this, and also inform plaintiff, but he waits 
till the Executive Engineer comes and 
looks at the work, aud tells him to reject 
the greater portion of the bricks, and then 
he writes to Mr. Ross. I think Mr. Dodson’s 
evidence on this point must be received with 


caution, and it is not improbable that the ` 


60,382 bricks were of the same kind as the 
masters which plaintiff says were shown, to 
him by Mr. Rosa, but of which Mr. Ross 
snys he lina no recollection, and that, after 
what the Executive Engineer had told Mr. 
Dodson, Mr. Ross had made up lis mind to 
reject the 17,760 bricks ; but this I do not 
think on the evidence before me he ts 


entitled to’ do, having already once accepted ` 


them, and no abatement can be allowed for 
the price of the same. The ouly other 


question which now remains to be decided: 


is, What is a fuir and reasonable value of the 
broken bricks ? - 


One of the witnesses for the plaintiff, viz. 
Taruckgath Chackerbutty, who is an agent 
of Messrs. Browing and West, stated to the 
Court that the value of broken bricks per 100 
cubic feet varies considerably, as he’ stated 
that, if the bricks are near to the place where 
the work is being carried on, it will vary 
from 2 to 4 rupees, nud if far, from- l to 4 
rupees, and he adimits that his employer 
bought broken bricks. from a Factory for 
8 annas the 100 cubic feet. Mr. Rose 
cannot give’any idea on this sabject, and I 
think, looking at Tarucknath’s evidence on 
this point, 2rapees per 100 cubic feet for 
the broken bricks would be a fair and rea- 
sonable rate. And at this rate plaintiff 
will be entitled to recover for the broken 
bricks per 100 cubic feet, and not per 1,000, 
nas Tarucknath states that it is at the cubic 
feet that broken bricks are paid for. There 
will, thereforey be a verdict in plaintiff's favor 
for 42 rupees, the value of 2,100 cubic feet 
of broken bricks, with costs thereon. 

è 

The above judgment is passed contingent 
on the opinion of the High Court, and the 
non-suit which Was originally passed inthis 
case is set nside, case having been reserved 
for that purpose, and execution is not to 
issue till receipt of the opinion of the High 
Court.” 


Judgment of the High Court.—The 
evidence appears to be- sufficient to justify 
the Small Cause Court Judge in coming to 
the conclusion that the .contract waa with 
the Governmentand not with the Agent per- 
sonally, and that the amount recoverable by 
the plaintiff is that fixed by the Judge. We 
find no other question on which it is 
necessary that we Should express our apis 
nion, 
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+ The 22nd December 1865. 
Present: 


The Hon’ble W. Morgan and Shumboo- 
nath Pundit, Judges. 


Limitation—Snuit by Principalarainst 
Agent for money mlsap propriateda— 
Computation of Hmitation in case | 
of fraud. i 

Reference to the High Court by dr. C. D. 
field, Officiating Judge of the Principal 
Court of Sinall Causes of Jessore. 


Radhanath Dutt, Plaintiff, 
versus 
Gobind Chunder Chatterjeo, Defendant. 


A suit by a principal againat an agent to recover 
money received by the latter during his ag nev and not 
accounted for, is subject to th; limitation o! six vears. 

In case ot fiaud, the period of‘ limits ion will rnn 
from the time of knowledge or meaus of knowledge 
ot the frand, 


Case.—TuHe defendant in this case was 
formerly in the employment of the plaintiff 
as a gomashta for managing his shop. He 
was dismissed in Pous 1266. On the 16th 
Bhaddro 1268, the plaintiff filed n petition 
before the Magistrate, charging him with 
embezzlement, &c. In this petition, the 
plaintiff alleged that he had heard from 
Sreenath Doss and others that the defendant 
had received monies for which he had not 
accounted. Nothing came of these Criminal 
proceedings. at 

On the 17th Assar 1269, the plaintiff sued 
the same Sreenath Doss for money due on a 
Khata for goods supphed to him from piaint- 
ifs shop. The cuse was referred to arbi- 
tration by order of the Court, and Sreenath 
Doss alleged o payment of 40 rupees to 
plaintiffs gomashtu (the defemdant in the 
present cnse) who, in a deposition dated the 
24th Bhaddro 1269 given before the arbi- 
trators, admitted the receipteof the money. 

The plaintiff now sues lis former go- 
mashtu to recover this sum of 40 rupees, and 
the present case was instituted on the Tih 
August 1865 (24th Srabun 1272). The 
following points urise, and are submitted for 
the opinion of the High Court, viz :— 

lst—What period of limitation will 
apply ? P 
. Qndly—When did the cause of action. 
arise ? 
= With respect to the first point, the rela- 
tion of principal and agent. subsisted be- 
tween the parties to the present sait, and 
the ground of action would seem to be, 
founded on contract, viz. on an implied con- 


tract by the agent that he would pay to his 
principal all sums received by him on no- 
count of, and for the use of, such principal. 
_ In support of this first view, I may men- 
tion that, under Eoglish Law a principal 
ean sue his agent in a Court for money 
had and received, for sums collected by 
the lutter on account of the former. *“ The 
common Court for money had nod re- 
ceived,” says Mr. Chitty (Work on Com 
tracts, page 058), “lies by a principal 
ngninst his agent to recover monies collected 
and received by the latter for his use ;’* and 
lower down—*' So this action will lie, if he 
(the agent) misappropriates the money or 
applies it to the particular purpose after the 
authority so to apply is countermumled.” 
The agent’s omission to pay over or necount 
for the money, therefore, appenrs to me to be 
a breach of contract within the meaning of 
Claase 9 Section 1 of Act XIV of 1859; the 
period of limitation laid down iu which, viz. 
three years, appears applicable to the suit, 
The cuse, No. 1950 of (864, Sheikh Amjad 
Ali, appellant, 26th January 1865, may 
appear in point—(vide Weekly Reporter, 
Vol. II, page 122 of Civil Rulings). Here, 
however, the ground of action was ruled to 
have been founded on tort. In both cases, 
however, under English Law, the action for * 
money had and received would jie. (See 
the paragraph in Mr, Chitty’s Work on Con- 
tracts, page 158, immediately preceding the 
last of the two passuges above quoted.) 


With respect to the second question. it is 
quite clear from the petition presented to the 
Magistrate on the 16th Bhaddro 1268, that 
plaintiff had heard from Sreenath Doss of 
hig gomuashta’s having received money for 
which he had not accounted. Had the 
plaintif then exercised ordinary vigilance, 
he could have discovered the payment of the 
40 rupees by Sreenath Doss, which forms 
the subject of the present cuse. It is urged, 
however, that there ia nothing to show thut 
he knew anything about this specific sum, 
till the gomaghta udmirted the receipt of it 
in his deposition of the 24ih Bhaddro 1269, 
and that, ander Section 9 of Act XIV of 1859, 
the period of limitation should be com- 
puted from this latter date. Now, I think, 
there are strong grounds for supposing that 
the plaintiff knew of the payment of this sum 
when he presented the Criminal petition ; and 
even if I did not find, as a fact, that he had 
such knowledge, I think that, where plaint- 
iff had such information, a person of ordinary 
care and prudence would have acted on it 
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to investigate the state of the accounts with 
Sreenath Doss, and, so acting, could have 
discovered the pryment of the sum 3 and the 
faet of ita not having been accounted for, he 
cannot now say that he was not then cogni- 
gant of the fraud, when he might have been, 
had he wished 3 and when, but for his own 
daches, the fiuud must have become known 
tu him, had he acted with ordinary diligence 
aid precaniion, 

The two points may be stated thus :— 

Ist —In a suit by a principal against an 
ngent fer the recovery of money received 
by the latter during his agency, and not 
accounted fer, what is the proper period 
of limitation applicable to the plaintifs 
claim? 

2udly —When a person has the means and 
opportunity of diseerning the fraud alluded 
to in Section 9 of Act XIY of 18659, and there 
are circumstances sufficient to excite the 
suspicion of a person of ordinary care and 
precaution, and through his own laches the 
fraud is wot discerned, will not the period 
of limitation begin to ran from the time 
of such daches ? 

Judgment of the High Court.—Whether 
the servaut or ngent receives money from his 
employer with directions to apply it to a 
purtieular purpose, or receives money from 
a third peraon, being the proceeds of goods 
sold by the servant for his employer, the 
misappropriation of the money in both cases 
creates aright of snuitof the same nature, and 
suljeet to the same limitation. The Small 
Cause Court Judge conceives that the ground 
of action in the ense stated by him is founded 
on an implied contract by the gomushta to 
pay to the plaintiff the sum of 40 rupees 
received from Sreenath Doss ; and that the 
cuse may, therefore, be distinguishable from 
the decision of the High Court which is 
cited. The cause of action is, we think, 
essentially the same in both cases, whether 
it be described as a zorz or as arising on an 
impliad contract. The 9th Clause of Section 
l of Act XLV of 1859, which provides a 
limitation of three years for guits brought“ for 
the breach of any contract,” seems not to 
apply to such a suit na the present, which 
may be considered to be founded, not so 
much on » contract in the sense in which 
that word is used in the 9th Clause, as onan 
obligation (created by law, and resembling 
s contract in many of its consequences), 
which makes tlhe ngent responsible for the 
money received by him from Sreenath Doss 
aud misappropriated. 
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The suits for breach of contract, which 
are contemplated by the 9rh Clause, are suits 
of a different description from the present ; 
as is, we think, fairly to be gathered from 
the whole language of that Clause No 
other provision of the law being applicnble, 
we hold, in conformity with the decision 
quoted, that the proper limitniion is 6 years. 

Upon the other question we think that, 
for the purpose of computing the time of: 
limitation, the plaintiff may fairly be fixed 
with knowledge of the fraud in Bhaddro 
1268, being shown, under the circumstunces 
stated, to lave then had the means of know- 
ledge. 


The 22nd December 1865. 
Present: 


The Hon’ble W. Morgan and Shumboo- 
nath Pundit, Judges. 


Splitting of cause of action~-Value 
of Cattle illegally taken away— 
Damages. . 

Reference to the High Court by Mr. C. D. 
Linton, Judge of the Small Cause Court 
of Chooadanga, 


l Mohubut Mundul, Plaintif, f 
versus 


Shoorendro Nath Roy and another, Defend- 
ants. 


A person suing for the value of cattle illegally taken 
away. should include in his plait wha‘ever claim he 
wishes to mike in resect of damages caused to him 
by the defendant’s wiongful act, and cannot after- 
wads mamtain a new suit fo- any damages which 
he might have claimed in the former suit. 
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Case.— Tma is an action brought by the 
plaintiff to recover from the defendants the 
sum of rupees 143-2, being damages alleged to 
have been sustained by him as mentioned iw 
his plaint whioh runs as follows :— 

“ Defendants having fraudulently and un- 
lawfully taken away the cows and pregnant 
sheep as nt foot on Ist Choitro 1271, plaintiff 
brought suir No. 377 of 1865, on 6tb July, 
for value of same, and obtnined n decree on 
13th July, corresponding with 80th Assar 
1272. It lias been proved that defendants 
kept those cows and sheep unlawfully in 
their owo possession from lst Choitro to 
30th Assar. For tbis, plaintiff cultivated 
ouly 16 beegahs of land out of 48 Leegahs by 
hiring ploughs, nnd could not cultivate the 
remaining 32 beegahs for waut of money ; 
eo plaintiff has suffered the loss of rupees 
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143-2, on account of milk of cows, the 
young ones of the pregnant sheep, and wages 
of hiring ploughs and bullocks, and for this 
sum suit is laid as damages of loss.” 


Before examining the evidence adduced at 
the hearing of the suit, it is necessary to con- 
sider n preliminary legal objection raised on 
behalfof the defeudants by his pleader, viz., 
that as the former’ suit did not include 
the whole of the claim arising out of the 
plaintiff's cause of action, and os plaintiff hind 
relinquished or omitted to aue for a portion 
of his claim, the present suit for the portion 
80 relinquished or omitted enannot by reason 
of Section 7 of Act VIII of 1859 be enter- 
tained, 


It is argued by the plaintiffs pleader that 
the cause of action In the present suit is the 
claim to recover damnges- from the defend- 
ants for having unlawfully taken away his 
cattle 3 while the cause of action in the former 
sult, viz. in sult No. 877 of 1865, brought in 
this Court was for the value of the cattle, and, 
therefore, in pursuence of the provisions of 
Section 8 of Act VITI of 1859, it was discre- 
7 tionary with the plaintiff to bring as many 
geparate suits against the defendants as he 
had causes of action tgainst them. 


There is no doubt that the Section refer- 
red to by the pleader of the defendant, pro- 
hibits the splitting of a single cause of 
action, in order to make it the subject of 
more than one suit. The Section enacts— 
“ Every suit shall include the whole of the 
` claim arising out of the canse of action ; 
bat a plaintiff may relinquish ney portion 
of his claim, in order to bring the suir 
Within the jurisdiction of any Court. If 
a plaintiff relinquish or om to sue for 
any portion of hia claim, a suit for the 
portion so relinquished or omitted shall not 
afterwards be. entertained.” 


Now, for the purpose of applying this 
Section to the admitted facts of this ense, 
it 18 necessary to consider what is the euuse 
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of action in the present suit, and what the 
above Section contemplates. 

I think there can be no donbt that the 
catise of action inthis suit is the same as 
it was in the former suit, ofz., the unlawful 
taking away of the pluintiff's cattle by the 
defendants. Was it not, therefore, impera- 
tive on plaintiff to bave included his present 
claim for damages in addition to the value | 
of the cattle in the former suit? I think 
it was, as it appears to me that the opera- 
tion of Section 7 is to require a plaintiff 
to include within his suit overy description 
of relief which be may intend to seek 
againstthe parties to the suit in respect 
of his cause of action, If-he omits to do 
this, I think he loses all subsequent remedy 
by suit for the portion of hia claim which 
he has relinquished or omitted, 


It cannot be contended that the decree 
in the former suit gave plaintiff a fresh 
cnuse of action, ns the damages now claimed 
accrued before the filing of the suit in which 
the decree was passed. Then how can it be 
argued that the plaintiff has distinct causes 
of action? It is clear he had only one 
cause of action, and he ought to havo in- 
cluded his whole claim in one suit. Having 
failed to do so, hia present suit for the por- 
tion’so relinquished or omitted, cannot, by 
reason of the Section cited, be now enter- 
tained. 

The suit is, therefore, diemissed with costs 
contingent on the opinion of the High 
Court. 


Judgment of the High Court.—When 
the plaintiff sued for the illegal taking of the 
cows, &e., he shonid hare included in his 
plaint whatever claim he wished to muke 
in respect of damages caused to him by the 
defendunt’a wrongful net He cannot now 
maintain a new suit for any damages which 
he might have claimed in the former sui. 
The Small Cause Court Judge properly dis- 
missed the suit. As the objection is shown 
on the face of the plaint, 1t is not apparent 
why it was not considered und disposed of 
when the plaint was presented for admission. 
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The 20th December 1865. 
Present : 


The Hon’ble W. Morgan and Shumboonath 
Pundit, Judges. 


Principal and Agent. 


Reference to the High Court under Section 
22 of Act XXI of 1863, by the Recorder 
of MHoulmein and Rangoon. 


Ma Wine, Plaintiff, 
- versus 


Robert Campbell Burn’and others, Defend- 
ants, 

An agent who deals with another man’s goods, 
as if they belonged to his principal, may be 
answerable to the true owner, notwithstanding that 
he acts by the command or direction of his piineipal. 

Case.—~Ma WINE, as widow and represent- 
ative tothe estate and effects of Monng 
Shway Bau, late of Moulmein aforesaid, 
Timber Trader, upon the 13th day of Sep- 
tember 1865, instituted a suit, No. 168 of 
` 1865, in the Recorder’s Court in Moulmein, 
against Robert Campbell Burn of, Moulmein 
aforesaid, Merchant, Moung Shway Gun 
‘of the same place, Timber Trader, and 
Richard Snadden, also of the same place, 
Merchant, 

The body of the plaint was as follows :— 
“ Suit torecover 39 logs of Teak Timber 
“in specie, marked as per Schedule at foot, 
“being n portion of the 643 logs of Teak 
“Timber hereinafter mentioned, and which 
“are the property of the plajntiff. The 
tt eause of action arose in or about the 
“month of July 1865, suit valued at 3,215 
“ropees. Plaintiff states that her husband, 
“the late Moung Shway Bau, went to the 
“ Mhinclonghee Forests, where he cut, with 
“‘the' permission and authority of the Chief 
“of Bimmay, 643 logs of Teak Timbers and 
“afterwards paid to the aforesaid Chief 
“ duty. for the same as appears by the docu- 
“ment hereto annexed, marked A. After 
“having paid the duty, plaintiff marked 
“and dragged the same into the River. 

“ That, after the duty had been paid by 
“ the plaintiff, and Timber marked and drag- 
“ ved as aforesaid, R. C. Burn and Moung 
“ Shway Gun, the first and second defend- 
“ants, abovenamed, proceeded to the said 
‘Forests with a large retinue of armed 
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“í followers, and without permission or author- 
“ity forcibly supermarked plaintifi’s Tim- 
“ber with the marks M. and 

“That the aforesaid 39 logs of Timber 
“are now at Hadoc, a place within the 
“jurisdiction of this Court, and have been 
“entered there by Richard Snadden, 
“the third defendant, as Agent for thoefirst 
“ defendant, but who is, in fact, his partner, 
“and has a great interest in the ssid 
“ Timber, and the snid Timber is now in the 





| “ possession of the third defendant, eand 


“who refuses to deliver the snme or any 
“ portion thereof to the plaintiff. 

“ That the said Timber is va'ued at 85 
“ rupees each log ; that ns delivery is wiih- 
“ held as aforesaid, plaintiff prays that the 
“said defendants be summoned to appear 
“before this Court; and that a decree be 
‘ passed against them, directing them to de- 
“liver to the plaintiff the aforesaid 39 
“ logs of Timber in specie with costs of anib. 

© And that, pending the finul determiration 
“of this suit, the said Timber be placed 
“ under attachment. a 

“ And further, that the summons for R, C. 
Burn ond Moung Shway Gun may be serv- 
ed upon the said R. Snadden, the Agent of 
“the ssid R. C. Burn and Moung Shway 
“ Gun.” 

The said Ma Wire in the same capacity 
and Aga Syed Abdool Hossain, as Executor 
of Aga Yacob Ali, deceased, on the 19th 
October 1865, filed against the same defend- 

picasa E ants a second plaint” re 

vere words following : ‘ Suit 
No. 184 of 1865. 4) recover 122 logs of 
‘ Teak Timber in specie marked (marks not 
“ given in plaint), being a further portion of 
“the 643 logs of Teak Timber hereinafter 
“mentioned, which are the property of the 
“ first plaintiff as such representative as 
“ aforesaid. 

“ The cause of action arose on or abou 
“the (date not given in plaint) day o 
“September and the I4th October 1865. 
Suit valued at 9,760 rupee, each log being 
“valued at 80 rupees. First plaintiff states 
“ that her husband, the Inte Moung Shway 
“ Bau went to the Alhinclonghee Forests, 
“where he cut, with the permission and 
“ authority of the Chief of Bimmay, 643 ` 
“logs of Teak Timber under a permi 
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from the said Chief, and thnt he afterwards 
“ paid to the snid Chief duty for the same as 
“appears by the document marked A, filed 
“in regular suit No, 163 of 1865, between 
the same parties. 

“ That, after having pald the duty and ob- 
“taining the aforesnid receipt, plaintiffs Inte 
“husband marked the snid Timber with the 
“ aforesaid marks, the first of which is the re- 
€ gistered mark of first plaintiffs late husband 
“ag will appear by the eertifieate which is 
“ also filed in regular suit No. 163 of 1865 
“ aforesnid of this Court, and the other of 
“ which said mark is the registered mark of 
* the snid Aga Vacob Ali deceased. 

“ That, after the duty had been paid, and 
“ the snid Timber marked and dragged into 
* the River by plaintiffs late husband, the 
“defendants or some or one of them pro- 
“ceeded to the snid forest, where they or 
* some or one of them with their servants 
“and agents, and without permission and 
“authority, unlawfully and with intent to 
“ defraud pinintiffa, ss¢mermarked plaintiff's 
* Timber with the marks M , Which 
“enid marke nre the registered marks of 
“ the defpndnnts, or some or one of them. 

“That the aforesaid 129 loga of Teak 

“ Timber now sued for, portion of the afore- 
“ said 643 logs, sre now at Radoo, a place 
“within the jurisdiction of this Court in 
“thè possession of Richard Snadden, as 
“ agent of the first defendant, and who, as 
** sucb agent, has entered the same, aod who 
* algo as such agent as aforesaid refused to 
“ deliver the same or any portion thereof to 
“ the plaintif. The said Aga Syed Abdool 
“ Hossain is made n party to this suit, and 
“he, as such Executor, has an interest 
“in the said Timber, ap the same was hypo- 
‘“‘theented to the late Aga Yacob Al for 
f advances made to the Inte tfoung Shway 
‘Bau. That as delivery is withheld na 
* abovementioned, plaintiffs bring suit and 
“ pray for summons, and decree for the anid 
“ 122 loga of Timber in specie, with coats of 
“ suit, aud also that the summons for the 
“snid Kobert Campbell Burn may be 
“served upon Richard Snadden the agent 
“for the said Robert Campbell Burn. And 
farther that, as plaintiffs are informed, 
t and verily believe, that the third defend. 
“ant Riohard Snadden js negotiating for 
“the sale ofthe snid Timber, an attach- 
“ ment be placed thereon, pending the final 
# determination of thia suit.” 


* The first and third defendants 2ppeared 
and filed, along with their written statement, 
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the following document styled by them an 
answer in bar :— 

“ This suit is in respect of a claim arising 
“out of the same cause of action, as might 
“ hyve been included in Civil regular suit 
ý NS 163 of 1865, brought in this Court by 
“ the plaintiff Ma Wine above nnmed, acninst 
“the defendants herein, and also arose out of 
“ the same cause of action as and might have 
‘ been included in Ciril regular suit, No: 
“ 163, brought by the plaintiffs above hamed, 
“ ngainst the defendants herein. 

‘* The defendants submit to this Hon’ble 
“Court that the plaintiffs having thereby 
‘ relinquished and omitted to sue for the 
“ said portion of their clnim, this suit cannot 
“ now be entertained, and ought to be dis- 
‘* missed.” 

Mr. Pittar for the plaintiffs, 

Mr. Marshall for the defendants. 

The Recorder was of opinion that, assum- 
ing the 643 logs mentioned in suit No. 163 
to be the same as the 643 logs mentioned in 
suit No, 184, the cause of action in No. 184 
was distinct from the cause of action in suit 
No. 163; and that, assuming the fucts stated 
in the plaint in suit No. 184 to be true, it 
disclosed a cause of action against the third 
defendant Snadden, sufficient to support the 
prayer of relief in this suit as against him. 
But on the application of Mr. Marshall for 
the defendants, the Recorder, in pursuance of 
Act XXI of 1868, Section 22, respectfully 
begs leave to submit to the said High Court 
the following question for the decision of the 
Judges of the High Court of Judicature at 
Fort William tn Bengal. 

lst. — Assuming the facts stated in plaint 
No. 184 to be trua, do they conatitate a cause 
of action eqtitling the plaintiffs as against 
the defendant Snadden to the relief they 
seek by their plaint ? 

4ndly,—Assaming the 643 logs mentioned 
in plaint No. 163 to be the same as the 643 
logs mentioned in plaint No. 184, is the causa 
of action against the said Richard Snadden 
in plaint No, 184, distinct from the cause 
of action in plaint No. 163 ? 


Judgment af the High Court.—The mats 
ter alleged in the second plaint (No. 184) 
against the defendant Snadden, in addition 
to what is stated against the defendants gene- 
rally, is that, being in actual possession of 
the plaintiffs 122 logs of timber at Raddoe, 
ne agent of the defendant Burn, he had aa 
such agent “ entered the same (by which 
we understand that he had, on bis principal's 
behalf, either paid the duty or taken some 
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stops required by law from the owners of 
timber}; and that as such agent he refused 
to deliver the timber to the plaintiffs.” It ia 
further alleged that Snadden is “ negotinting 
‘for the sale of the said timber ;” and an 
attachment pending suit is prayed for. 


The first question asked by the learned 
Recorder is, “ Assuming the facts stated in 
` plaint No. 184 to be true, do they constitute a 
cause of action entitling the plaintiffs as 
against the defendant Snadden to the relief 
they seek by their plaint ?” Wethink the 
plaint states a sufficient cause of action 
ecainst Snadden, snd one which may entitle 
the plaintiffs to relief against him: for he is 
alleged to have actual possession and control 
of the plaintiff's Timber, and ho has assumed 
to deal with it in such n way as to exclude 
altogether the plaintiffs right of property 
therein, and so to dispose of it as if it 
belonged to his principal. It is true that 
these acts are alleged to hnve been done by 
Snadden os agent for the defendant Burn. 
But one who takes upon hiinself to deal 
with another man’s goods by thus detaining 
nnd disposing of them may, in many cases, 
be answerable to the true owner, notwith- 
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standing that he acts by the command or 
directions of his principal. 

The second question is, “ Assuming the 
643 logs mentioned in plaint No. 163 to be 
the same as the 643 logs mentioned in 
pinint No. 184, is the cause of action against 
the said Richard Snadden in plaint No. 
184 distinct from the cause of action in 
plaint No. 163?” We think the cause of 
action against Suadden in the second plaint 
is clearly distinct from the cause of action 
in the first plaint. The setting the mark 
of some of the defendants (‘ supermarRing”’ 
it is called in the plaint) on the 643 logs of 
timber, which already belonged to the 
plaintiff Ma Wine, and bore her mark, was 
an act which furnished evidence of tho in- 
tention of the defendants or some of them 
to take possession of the Timber. The 
cause of action alleged in both plaints is 
that they have in effect actually taken and 
detained certain portions of this Timber as 
being their own property, and the gnuse of 
action arising in respect of the taking and 
detention of tha 39 logs (the subject of 
the first plaint) is distinct from the cause 
of action in respect to the 127 logs in the 
second plaint, 
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afidavits, and on another day (sometimes 
after a considerable interval) the Court goes 
over the papers and decides upon the paper 
evidence. If that be so, the weight which we 
are nccustomed to attribute to the opinion 
of the Court which hears the evidence be- 
comes a mere delusion and snare, yet in this 
ease the Pleaders on both sides have, in the 
most emphatic terms, asserted as of their 
own personal knowledge, obtained in the 
most recent cases, that to this day the prac- 
tice above described almost universally pre- 
vaila in the Mofussil Courts. And I can 
well believe that, if it is so in the Court of 
the Principal Sudder Ameen under the very 
eye of this Court, it may be so in Courts 
further removed from our observation. I 
have dwelt upon this case so particularly 
because it has occurred subsequently to the 
Circular of 13th Octeker 1863, in which 
such clear and particular directions were 
given on this subject as to leave no room 
for misonderstanding and.no pretext for 
disobedience ; anl becnuso if one-half of 
what is asserted by the Pleaders be correct 
(and [ fear there is too much truth in it), 
there is ordinarily no such thing as a trial 
in the proper sense of the word in the Mo- 
fussil Courts, but only a system of leisurely 
collecting affidavits aud afterwards deciding 
on those papers.” > 


3. The proceedings of the Court of first 
instance, thus detailed, are directly opposed 
to Rule 9 of the Court’s Ciroular 31, dated 


18th October 1863, the terms of which ae 
as follows :— 


‘“ After the examination of witnesses h'a 
commenced, the trial should be proceed ł 
with until all the witnesses on both cid: s 
have been examined, those of tho parr 
upon whom the onus of proof lies bein: 
examined first, and then those of the oam- 
site party, and an adjournment of the hea - 
ing shall not be allowed. except for sufficien 
cause which shall be recorded. Particul: - 
attention is called to the last paragraph or 
Section 145 Act VIII of 1859, by whicl 
itis provided ‘that if the summons shal: 
have been issued for the final disposal or 
the suit, and either party shall fail withou. 
sufficient cause to produce the evifleuce © 
which he reiies, the Court may at once vive: 
judgment.’ The same rule is applicab': 
after a day is fixed for trial.” The Court it 
angnin drawing the attention of all Civ 
Judges to the terms of that Circular, wart 
them that, after this further notice, nns 
transgressing Officer will render himet: 
liable to immediate dismissal from Office 
for the Court are determined to enforce theit 
orders and the law, and they now feel that, 
without some severe example, this end cau- 
not be attained. 


4. The Court rely upon the Lower Ap- 
pellate Courts for reporting any instances 
in which the Courts of first instance have 
failed in their duty of carrying out strictly 
the provisions of Act VIII of 1859. 
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Holidays for 1866. 
CIRCULAR No. 31. 


To the Civil Judges in the Lower Provinces, High Court of Judicature at Fort William 
in Bengal, dated the 19th December 1865. 


(Civil Side.) 


e Present ¢ 


The Hon’ble C. B. Trevor, Judge. 


Ir is hereby notified, for general information, that the High Court and its subordinate Civil 
Courts will be closed in the year 1866 on the dates indicated in the annexed Memorandum. 


List of the Holidays for the Year 1866. 






NAME OF HOLIDAYS. | ENGLISH MONTH. 





New Year's Day cat two 









days following ... lst to 8rd January sa 
Shubeburrat... ewe | 8rd January .. 
Bussunt Punchoomee .. (2]at and 22nd January .. a 
Bhibo Kattree as . {lath and 14th Febrnary . 
Edool Fitter* a s jL8th and 19th oe 
Dole Jattra ... 0 .„. | 1st and 2nd March 
Barcones Assan s ... {5th March .. 


Ram Nubomee ... 
Good Friday and the day 


.. |L2th April we 

Edooz Zobat .. 26th and 27th April 

Moburrum (including the 
Queen's Birth Day and the 


day before, viz, 28rd and 

24ih May.) 21st to 26th May... i 
Dusscharrah Gun a ‘Aman 22nd Juna... OA 
Akheree Chahaar a lith July aa 
Ruth Jattra ... ; . (14th July 
Oolta Ruth . = . frend July. “se 
Fatteha Dowazdaham . {25th July... 
Jammo Ustomee ...  ... | Istand 2nd September... 
Dueseburra Vacation, inclu- 

ding Mohaloyah, Luc- 

khee Poojah, ee, 

Bratrisdityab, Kartick 

Poojah, and Jugut our 

tree Poojah eae eae 8th October to 17th Nov. 
Christmas Day and the two 

days following ... a. |25th to 27th December ... 





. {18th Chyte 1272 . 


7 14th and 15th Bysack 1278 


Stet Assaur 1278 ... 


BENGALLEE MONTH. 






18th to 20th Pots 1272... 


, (20th Pous 1272 ... 
9th and 10th Maugh 1272 
8rd and 4th Falcon 1272 


Sthand 9th Falgoon 1272 
‘pies 20th PERRON 


» Thursday and Friday 
8rd Chyte 1272... ... | Thursday 


. [Sunday 
18th and 19th Chyte 1272 [Friday and Saturday, 
8ist Chyte 1272 . Thursday 

Thursday and Friday 


Monday to Wednes- 
da sa 


Wainasday és $ 
Sunday ard Monday. 
geen and Wednes- 


Wk oO 


Sania and Monday . 


bo bet KO re bet bO nO ko 


è 
8th to 12th Joistee 1278. 
"Oth Assaur 1278... aa 
22nd Assaur 1278 


te ar to PERG ’ 
. {Friday .. g 


7th Srabun 1278 
. 110th Srabnn 1278 
17th and 18th Bhadro 1273 


BD et a be et Re EO 


y 
Saturday and Sunday 


28rd Assin to 8rd Aghran 
1278... ses +. | Monday to Saturday. 


11th to 18th Pous 1278... | Tuesday te Thrusday | 8 


* But if the Moon be not visible on the 17th February, then on the 19th and 20th February. 
+ But if the Moon be not visible on the 16th April, then on 27th and 28th April, 
$ But if the Moon be not visible on the 16th May, then from 22nd to 26th May, 


DAYS OF F THE HA aed 
DAYS. 
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Se ee 
Applications for new trials in Small | ment, the Judge should take care to sce that 
Cause Gourts—Stamp Duty. it is made on a propr 
CIRCULAR No. 32. : stamp,* and within one 
From the Registrar of the High Court of year from the date on which the amouut to 
Jad sahir. at a William in Bengal, be PpS became payable ; that : the C Ou 
to all Judges of Courts of Small Causes, applied to would have had jurisdiction to 
dired Calcata the 19th December 1065. try asuit on such Bond or other Obligation 
for the recovery of the amount ; and that 
(Civil Side.) the record of agreement made by the parties 

Present: 


to the Obligation has been recorded by the 
The Hou’ble C. B. Trevor. G. Loch and H. | District Registrar or Deputy Registrar, and 
V. Bayley, Judges. 


signed by the parties and Registrar in the 

iS mode laid down in Section 61. ' 
Te following Rule is laid down in lieu of} 4, These preliminary enquiries having 

Rule 8 of the Rules passed by the late 

Sudder Court, on the lst July 1861, for the 


been duly made, the Court will then pro- 
: Or te | ceed to enforce the Bond or Obligation,as a 
guidance of Small Cause Courts, which 1s 
hereby rescinded :-— 


decree in a suit, taking care to follow each 
aud every rule applicable to the execution 

New Rutz 8. 
An application for a new trial, under 


of decrees in the Court in which the appli- 
cation for enforcement has been made. 

Section 21 of Act XIof 1865, when relating 

fo any suit or case of an 

* Vide Act X of 


5. If the application for enforcement be 
not made within the period of one year from 
os ences. amount or value less than 
* 10, Exemption I. fifty rupees,* should be 


the date on which the amount became pay- 
able, the applicant should be referred to a 

made on plain paper ; 
when the suit or case is not less than fifty: 
















* Section 52. 


regular suit. 






í . : > g il a 
rupees in amount or value, the application z EFF 
should be on Stamp paper, of the value of 8 3 Š g s 
annas (Article 9, Schedule B, Act X of 1862). D BSS 
ETES % aks | 
Register of Applications for enforc- a es i 
ing a registered Bond or other ° Bow E 
Obligation as enjoined in Section é ged ! 
52 Act XVI of 1864. : -aM 
CIRCULAR No. 38. ca ! 


"qmo opur pred yunoray 
“S]b09 JO pmo y 
"ouou JI mome puo BUA Toy 
O aoga SUEDE Y 
“HOISTDAC] JO otec 
“aopwortddy Jo NU 





Frém the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
to Judges of Courts of Small Causes, 
dated Calcutta, the 22nd December 1865. 

(Civil Side.} 
Present + 
The Hon’ble C. B. Trevor, G. Loch, and H. 
V. Bayley, Judges. 
Tux attention of Judges of Smalb Cause 

Courts is drawn to the points upon which 

they are required to satisfy themselves, 


MENT, 


PNFORCE- 


Amount to 
ed, 
| 
l 


or other | be reco- 
| ver 


arties to 


written Obliga- 


money under Sections 51 and 52 Act XVI of 1864. 


Register of Applications for the enforcement of obligations for payment 


before enforcing a registered Bond or other Se ' 

Obligation in the manner enjoined in Section goed 

52 Act XVI of 1864, goes : 
2. Applications under this Section must | Z retteg g TT 

be entered in a new Register, in the an- S53 488 EF 

nexed form, to be opened for the purpose. E TFE a ' 
3. It will be seen that the Law above abe SHS 

cited only referg to a Bond or other written = EEL TEE 4 

Obligation for the payment of money ; that EEPE E 

ou an application being made for enforce- | o E 


g 
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aranna a ae aaa R 


24S t: i 
Return called for of Original Suits | StSt Sask 
baer hm E © 
disposed of, and of Stamp Duty 4 HHIk ate 
levied on their institution during 7 s pEi PHS 
March 1865. a | paiio nat 
Ben 
v. HR RFA 
R N b 34. 2 as 
CIRCULAR No EEE SETIEE 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
to all Zillah Judges, dated Caleutta, the 
23rd December 1865. 


lua, 


Percentage of 
costs tO Tū- 


(Civil Side.) 


E 
& 
5 
< 


Present: 


during the Month of March 1865. 


The Hon’ble C. B. Trevor, Judge. 


Sm,—Tux Court are pleased to require 
that all Zillah Judges will, as soon as 


possible, forward a Return, in the secom- 





panying Form, of the original suits disposed 
of, and the Stamp Duty levied on their 
institution, in tha Courts subordinate to 


5 
Amot of Stamp 
Duty levied on 

1ustiinhon of 
Bute. 


them, as well as in their own Courts, during 
the month of March 1865. 





4 
Average value. 


2, The object being to show the number 
and value of the suits instituted in relation 
to the amount of Stamp Revenue realized 


therefrom, with a view to determine whether 


3 
value. 


the tax on litigation may not be increased, 


J 
d 
No. of Total 
Buts, 


Statement showing the Number of Original Suiis disposed of in 


it is unnecessary to distinguish one Court š aedscaee | 
in a district from another. The results in ir R2eRagSreRE SETAE J 
each Zillah should be combined and shown i i E eee & 
under the classified heads provided in the = : Sgreateeestresiees 
annexed Form supplied by the Government Ez ee E ee 

| ee 2 | -“seeeggdeeegedds 
of India, care being taken that the informa- > F TM nesseggs 
tion required in each column is duly and Ea etcereraegaresee 
accurately supplied. Sb sesereteseecsics 

w 
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First. Because he claims to be entitled to 
the raj and zemindary, as the legitimate son 
of the late Rajah Umur Partab Syn. 

Secondly. Because if the alleged marri- 
age and legitimacy be not established, he 
claims to be entitled to the inheritance as 
the illegitimate son of the Rajah. 

Thirdly. That, if not entitled to the in- 


. heritance, he is, as the illegitimate son, enti- 


tled to maintenance out of the estate, which 
the Court has disallowed. 

In 1838 the appellant endeavoured to es- 
tablish, by evidence on the first question, 
that the late Rajah Umur Purtab Syn was 
married, according to the custom of the fa- 
mily, to Lutchmee Dya Dabee, and the re- 


spondent endeavoured, by evidence, to show |: 


that the appellant was the illegitimate son of 
a slave-girl ; but it is alleged on behalf of 
the appellant that, to this evidence of the 
respondent, little credit should be given, be- 
cause the witnesses also attempted to prove 
the genuineness of the yazut puitur, which 
proved to be forged and fabricated. Upon 
the re-trial of these cases before the Sudder 
Ameen in 1845 no fresh witnesses were 
called by the appellant to establish the mar- 
riage, although special directions were given 
as to the issues on this point; but many 


witnesses were called by the respondent to 


show that no such marriage took place. The 
Counsel for. the appellant have abstained 
from entering into a review of the evidence 
given by the. witnesses on the factum of 
marriage, but have contended that the le- 
gitjmacy of the son is recognized by the 
conduct of the father, by the title’ given 
him of Chuoturya-—a title assumed, accord- 
ing to the custom of the family, by the heir 
apparent—and which it is admitted by the 
respondent he was called, by his living and 
eating with the father; by the investiture 
of the sacerdotal cord ; by what is urged to 


‘be a still more important mark of his condi- 


tion, the admitted.fact of his marriage into 
a Rajpoot family; and by the great ltindness 
and affection with which he was treated by 
thedate Rajah. No doubt, evidence of this 
description is entitled to weight as confirma- 
tory of testimony in support of the factum of 
the marriage : bat it is not sufficient to out- 
weigh the positive testimony of a great num- 
ber of witnesses called on the re-trial, many 
of whom are‘native gentlemen of rank, some 
of them Rajahs in the immediate neigh- 
bourhood, and all of whom speak’ to the 
illegitimacy of thé appellant from their 
knowledge of the family, and from the mar- 


t 
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riage never having taken place at the time and 
in, the manner alleged by the appellant. Their 
evidence, it must be recollected, was given 
before a Native Judge understanding the 
language, usages, and customs of the people ; 
nor is it easy consistently to explain why, 
upon this issue, the affirmative of which the 
appellant was bound to prove, no further 
oral’ evidence was produced on his behalf. 
Their Lordships, therefore, are of opinion 
that no satisfactory grounds have been alleged 
for disturbing the finding of the Court below 
on this matter of fact, confirmed by the 
judgment of the Sudder, and are of opinion 
that the appellant has failed to establish the 
alleged marriage of his father with Lufghmee 
Dys Dabee, and that consequently his claim 
as the legitimate son of the late Rajah can- 
not be sustained. 

Then srises the second question, whether 
the appellant is entitled to the inheritance as 
the illegitimate son of the late Rajah. 


There is no dispute as to the paternity of 
the appellant, and the principal matter for 
enquiry is the Hindoo Law of Inheritance, 
with regard to the right of succession of 
iWegitimate-children. 

This law, it appears, .varies according to 
the different classes of the Hindoos, and it is 
necessary, therefore, in the first instance, to 
consider what those classes are, and were. 
Itis undoubted: that there were originally 
four classes: 1. The Brahmins; 2., The 
Khatris; 8. Vaisyas; 4. The Sfdras ; 
the first three were the regenerate or twice- 
born classes, the latter the servile class. It 
was contended, on the part of the appellant, 
that the Khatri and Vaisyas classes, have 
ceased to exist, and were sunk into the Sadra 
class, and that there are now, two classes 
only—the Brahmin and the Sidra. The 
appellant, in order to show that the proper 
genuine Khatri are extinct, cites as authori- 
ties in support of this position “ The Ayeen 
Ackbery, or, the Institutes of Ackbar,” vol. 
li, p. 877: “ At present there are scarcely any 
true Khatris tobe found, excepting a few, 
who do not follow the profession of arme. 
Those among them who aresoldiers are called 
Rajpoots.” Todd's ‘Annalsand Antiqui- 
ties of Rajast’han,” vol. i, p. 53, where it is 
said, “ Of the fifth dynasty of eight princes, 
four were of pure blood, when Kistra, by a 
Súdra woman, succeeded.” “ Ward’s Ac- 
count of the Hindoos,” vol. iv, p. 63: 
“The Shasters declare that, in the Kalee 
yooga there are no Khatris ; that only two 
oastes oxist—Brahminsand Stdras—and that 


e 
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the second and third orders are sunk in the 
fourth.” Steeles “ Summary of the Law 
and Customs of Hindoo Castes,” p. 95: 
‘‘'The Brahmins assert that Pursarom de- 
stroyed the whole of the Khatris ;” aud p. 
96: “ The Rajpoots, Mahratta chiefs of the 
Sattara or Bhonsu, and Kolapoor families, 
&c., and other houses, lay claim to the title 
of Khatri, and wear the Tenwa, but they 
are considered Súdras by the Brahmins ;” 
and there is an opinion to the like effect 
expressed by Mr. Sterling, in a paper on 
Orissa Proper, in vol. v of the “ Asiatic 
Researches,” p. 195: “ The proper, genuine 
Khatris are, I believe, considered to be 
extinet, and those who represent them are, 
by the learned, held only to be Sidras,” 


Whatever weight may be due to those 
authorities in support of a speculative opi- 
pion entertained, perhaps, by learned Brah- 
mins and others, their Lordships have, 
nevertheleas, no doubt that the existence of 
the Khatri class, as one of the regenerate 
tribes, is fully recognized throughout India, 
and also that Rajpootsa in Central India, and 
in this district, are considered to be of that 
class. No doubt, as far as we are aware, 
has ever been raised in the Courts in India 
as to the existence of the Khatri class as one 
of the regenerate tribes. The Courts in all 
cases assume that the four great classes 
remain. Thus Sir William Macnaghten, in 
his ' marginal note to Perslad Singh v. 
Muhesnee, 3 Sud. Rep. p 132 ; (also in trans- 
cript, p. 149) ; says, “ According to Hindoo 
Law, an illegitimate son ofa Rajpoot, or uny 
of the three superior tribes, by a woman of the 
Rúdra or inferior class, is entitled to mainte- 
nance.” In the statement of the case, he takes 
it as an admitted fact that a Rajpoot is of 
one of the three superior tribes ; although 
itis true, as has been observed, that the point 
‘ultimately decided in this case, was only 
‘that the paternity was not established. In 
.the second volume of Macnaghten’s “ Hindoo 
Law,” p. 119, the marginal note is, ‘* The 
illegitimate son of a person belonging to one 
of the regenerate tribes (in this case n 
Rajpoot) is entitled to maintenance only.” 
Accurate information as to the distinction of 
classes, especially in this part of India, is to 
be found in the statistical survey of Dr. 
Francis Buchanan, conducted under the di- 
rection of the Government of India. The 
second volume of Mr. M. Martin’s “ India” 
contains Dr. Buchanan’s report on the dis- 
trict of Goruckpoor, and at p. 466 he says, 
“The Ruajpoots ae here, everywhere, aud 
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by all ranks, admitted to be Khatris, 


although they claim all manner of descents, 
except from the persons who, according to 
the Vedas, sprang from the arms of Brah- 
ma.” Other passages in the same report 
have been referred to by Mr. Leith to the same 
effect. The Rajpoots are mentioned iu 
E}phinstone’s “ History of India,” vol. i. 
p. 607, as the Military class in the original , 
Hindoo system; so also in Cunningham’s 
“ History of the Sikhs,” p. 22. Thornton, 
in his Gazetteer, says, “ The wide-spread 
sect of Rajpoots are considered off-sets of the 
Khatris, one of the four great castes into 
which the Hindoos were originally divided.” 
Sir John Malcolm, in his “ Memoir of Cen- 


.| tral India,” vol. ii. p. 125, enters fally into 


the state and condition of the Rajpoot tribes. 
They sre treated throughout his history 
as belonging to the superior class; he msn- 
tions that, although their intercourse with 
females of a lower tribe may have, in some 
instances, produced a mixed race, yet even 
in this class, which he terms the bastard 
Rajpoot tribes, the lowest of them who 
aspire. to Rajpoot descent, consider them- 
selves far above the Súdras. 

In this report of Dr. Buchanan mention is 
made of the existence of this mixed race in 
the district of Goruckpore, and that there- 
are several persons of the mountain tribe, 
called Khatris, who are a spurious race, but 
who claim all the dignities of Military order. 
One of the witnesses in this case, the Rajah 
of Gopalpore, a Khatri Kossuck, states that 
his family do not intermarry with the moun- 
tain Rajahs (p. 180). It seems to us, there- 
fore, not only that the Khatri class must be 
considered as subsisting, but that according to 
the Hindoo Law generally prevailing in this 
part of India, and independently of excep- 
tions arising oyt of any well-established 
usage or custom to the contrary, as to parti- 
cular places or families, Rajpoots are to be 
covsidered as of the Khatri class. 

From these premises it seems to us to 
follow that (it being indisputable that Rajah 
Umur Partab Syn was a Rajpoot) the.true 
question to be decided in this case as to the 
Hindoo Law of inheritance is—not whether 
the illegitimate son of a Súdra man by a Sú- 
dra woman can inherit but—whether the 
illegitimate son of a Khatri can in any event 
inherit, whether his mother be a SGdra or of 
any other caste. 


The law relating to the right of succession 
of Ulegitimate cbildren, is thus stated in the 
first volame of Sir W. Macnaghten’s “ Hin- 
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doo Law,” p. 18 :—" Among the laws of the 
Súdra tribe, an illegitimate son by a slave- 
girl takes with his legitimate brothers a 
half-share ; and where there are no sons 
{including son’s sons and grandsons), but 
only the son of a daughter, he is considered 
as aco-heir, and takes an equal share.” In 
the second volume of the same work, ina 


Privy 


. note, p. 15, he states: “ According to the 


Hindoo Law, the illegitimate son of a Súdra 
man by a female slave, or a female slave of 
the slave, may inherit, but not the illegiti- 
mate child of any of the three superior 
classes ;” and he adds, “ Ifthe woman was 
not his female slave, the son begotten of her 
by him would have no right to the inheri- 
tance, but only to maintenance.’ As an 
authority in support of the passage in his 
text, Sir W. Macnaghten refers to Mr. Cole- 
brooke’s translation of the “ Mitacshara on 
Inheritance p” which, as is well known, is 
the standard authority on this subject in 
all the schools of Hindoo Law, from Benares 
to the southern extremity of the Peninsula 
of India. 

In Chapter 1 Section 12 of that work, 
“ Oa the right of a son by a female slave, 
in the case of a Sidra’s estate,” it is stated : 
“The author next delivers a special rale 


- concerning the partition of a Súdra’s goods. 


Even a son begotten by a Súdra on a female 
slave may take a share by the father’s 
choice ; but if the father be dead, the brethren 
should make him partaker of the moiety of a 
share ; and one who has no brothers may iun- 
herit the whole property, ig default of a 
daughter’s sons.” In Section 8, it is stated 
that the rule does not apply to the three 
superior or regenerate classes. 

Section 3; “ From the mention of a Sadia 
in this place, it follows that the son begotton 
by a man of a regenerate tribe, on a female 
slave, does not obtain a share even by the 
father’s choice, nor the whole estate after 
his demise; but if he be docile, he receives 
a simple maintenance.” ° 


In another treatise on the Hindoo Law of 
Inheritance, translated also by Mr. Cole- 
brooke, and which is the great authority in 
Bengal, the “ Dáya-Bhága of Timutavaélinoa” 
p. 151, the same doctrine is to be found. 
Also in the “ Treatises on Adoption,” trans- 
lated by Mr. Sutherland, the “ Dattake 
Mimansa,” p. 32, and the ‘‘ Dattaka Chan- 
drika,” p. 205 ; the third volume of Cole- 
brooke’s “ Digest,” p. 143; Strange’s “ Hin- 
doo Law,” p. 69—132 of vol.i; p 68 of 
vol, ii, 
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A decision on the right, among Súdrns, of 
illegitimate children to inherit, is reported 
in Sir Thomas Strange’s Notes of Cases at 
Madras, vol. ii, p. 305. In hia jadgment, 
he says, illegitimate children of Siidins 
inherit: but in the case of illegitimate 
children begotten by a regenerate man, the 
law is different ; they are only entitled to 
maintenance. . 

It seems, therefore, to be established by 
an unusual concurreuce of authority that, 
according to the law prevalent where this 
property is situated, the illegitimate son of 
one of the three regenerate or twice-born 
races cannot succeed to the inheritance of 
his father. We think, therefore, that the 
appellant’s case fails on the second point uo 
less than on the first. 

In the course of the argument on this 
point, great reliance was placed, on the part 
ofthe appellant, on the bywasia of the Pun- 
dit of the Sudder Court, but their Lordships 
are not disposed to attach much weight to 
this opinion, ag it proceeds on the ground 
that Rajpoots are Sidras ; and their Lord- 
ships are fully satisfied that this ground is 
wholly without foundation. 

It was contended, however, on the part of 
the appellant that, as this case has been pre- 
sented to us, we ought not now to coms to 
any conclusion affecting the appellant’s 
rights, but ought to remit the case to India, 
for the determination of those rights. It 
was urged that there has been a miscarriage 
in the Courts below ; that both the Zillah 
and the Sudder Courts have proceeded on an 
erroneous assumption ; that the only question 
at issue, as regards the appellant, was legi- 
timacy of birth, and not the title of the ap- 
pellant generally as heir; and that the Courts 
have not considered or adjudicated upon 
either the law or the facts as respects the 
appellant’s right to succeed independently of 


the alleged marriage or of his own legiti- 
macy. 


It is true that the pleadings in this case 
are unusually—even for cases from the 
Mofussil Courts—loose and imperfect, and 
no distinct issues have been framed between 
the parties under the Regulations for that 
purpose: indeed, to the origival suits of 
1835 and 1836, the appellant appears to 
have become a party only by an order made 
after their commencement ; and though we 
are disposed to think that the appellant’s 
claims were distinctly before the Zillah 
Court in 1839, yet it muat he admitted tlint 
neither the Principal Sudder Ameen nor the 
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Judges of the Sudder Court appear to have 
thought is necessary to adjudicate upon 
them. Still, however, the question for deci- 
sion is oue of Hindoo Law, involving, in no 
inconsiderable degree, what is matter of his- 
tory, and we do not think that it would be 
right for us to send back the case for the 
purpose of the Courts in India considering 
such a question ; we are the leas inclined, 
too, to adopt such a course, because the par- 
ticular enquiries directed by the Sudder 
orderof 1839, as to the marriage of the ap- 
pellant’s father and mother, and as to his 
own marriage, appear to us to have involv- 
ed avery element on which the appellant’s 
rightto inherit could depend, and the ap- 
„pellant, therefore, had every opportunity of 
adducing evidence to establish his claim. 
The only remaining question is the rever- 
gal by the Sudder Court of that part of the 
judgment of the Zillah Court which directed 
that an annual sum of 6,000 rupees should 
be set aside out of the estate, given by the 
decree to the respondent, for the mainte- 
nance of the appellant. The grounds upon 
which the Sudder Court reversed this part 
of the judgment do not appear on these pro- 
ceedings. The right of an illegitimate child 
of one of the three regenerate classes to 
maintenance out of the estate of his father, 
is recognized by all the authorities on Hin- 
doo Law relating to this subject; and as to 
this, there was no difference of opinion be- 
tween the Pandit of the Sudder and the 
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Pundits of the Zillah Courts, al: sugh they 
differed on the right to the inheritance. It 
is not shown that the allowance is in excess 
of what the appellant is justly entitled to 
receive with reference to the value of the 
estate ; and on this question, the Native 
Judge of the Court of the district in-which 
the zemindary is situated, had the best 


means of forming a correct opinion, If the 


Court had thought the amount in excess, 
means might have been taken to ascertain 
what would be a proper allowance. In this 
part, therefore, of the judgment of the Sud- 
der, their Lordships are unable to concur : 
they are of opinion that, although the ap- 
pellant is shown to have no right to the in- 
heritance, either as the legitimate or the 
illegitimate son, he is still entitled to main- 
tenance out of the estate of his deceased 
father. 

Their Lordships, therefore, will humbly 
recommend to Her Majesty to reverse the 
decision of the Sudder Court, in go far as 
it reversed the decision of the Sudder Ameen: 
with respect to the maintenance; to declare 
that the appellant, as the illegitimate son of 
the late Rajah Umur Purtab Sing, was, and 
is, entitled to maintenance out of his estate, 
at the rate fixed by the Sudder Ameen ; and 
to remit the casa to India for the purpose of 
effect being given to that declaration ; but in 
other respects to dismiss this appeal, al- 
though without costs, the appeal having, in 
part, succeeded. 


